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Ghesteb V, Chesteb and others. 
{Circuit Court, W. D. Tennessee. April 25, 1881.) 

1. Rbmoval OB' Catjseb— AcT Mabch 3, 1875— REsuLTnsTGTKUsr— Insép- 

arable CoNTKOVERSy. 

A bill in equity to éstablish a resulting trust in land in possession 
of a mortgagor, upon facts occurfing before the mortgage, to whîch 
the mortgagee, a, citizen of another state than the plaintifl, is made 
a défendant, cannot be removed to the fédéral court on hJs applica- 
tion, where the mortgagor, being also a défendant, is a citizen of the 
same state with the plaintiS, the controversy of the plaintifl with 
either défendant being inséparable from the other. 

2. BaME StTBJECT. 

Cases since Judge Dillon's second édition of Kemoval bf Causes 
cited in a note. 

Motion to Eemand. 

The plaintiflE and ail the défendants are citizens of Ten- 
nessee, except the Life Association of America, whieh is a 
Missouri corporation, now dissolved, and represented by W. 
Sv Eelfe^ its statutory assignée, who is a citizen of Missouri 
and a substituted défendant. The bill allèges that Eobert H. 
Ohester, one of the défendants, was the plaintiff's guardian, 

v.7,no.l— 1 
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and as such was possessed of her money ; that he, witli Eob- 
ert I. Chester and W. B. Chester, other défendants, executed 
a trust mortgage to sec vire a debt due the life association 
upon certain lands in Madison county, Tennessee, — another 
défendant, C. B. Wellford, being the trustée, with usual pow- 
ers of sale; that in 1859, l<iig-before 'this trust deed was exe- 
cuted, a certain part of this land had been levied on under 
an exécution and EfqM> by th^ sheriff as the property of the 
défendant Eobert L Chester, and redeemed by the payment 
to the créditer of the plaintiff 's money, this being done by 
her guardian for the benefit of Kobert I. Chester, but with- 
out anyjegal obligation to do it; that this was done after the 
tiffiwi fôr rédemption faad é^pit^di aiid, by contiraiÇt of the par- 
ties, the purchaser executing a quitclaim to Kobert I. Chester; 
that, having now corne of âge, she elects to follow her money 
into this land, and claims it as hers, a trust having resulted 
in her favor ; that, as to the other part of the land conveyed 
in the deed of trust; her guaWian has used other parts of her 
money in making p8,yments on the debt secured to the Life 
Association, whereby the amount has been reduced; that ail 
the parties, including the corporation, had knowledge of the 
facts and ail her equities, and participated in the wrongful 
conversion of her f unds by her guardian ; and as to the land 
not included in her claim under the rédemption contract she 
claims a right to be substituted to the company's security and 
priority of satisfaction. The bill prays for relief acoording 
t.o thèse alleged facts, and, on an allégation that the corpora- 
tion is insolvent and non-resident, prays an attachment and 
injunction. The attachment was refused, but the trustée was 
enjoined from selling. The bill allèges that the Chesters are 
in possession of the land. Eelfe appeared in the state court, 
was allowed to become a party, and immediately nled his 
pétition and bond tp remove the cause to this court, and the 
plaintiff now moves to remand for want of j urisdiction. The 
pétition for rerrtoyal allèges that the matters in oontroversy 
are those in which the plaintiff and the petitioning defendaiit 
"are solely interested," and that they "are whoUy between 
the said plaintiff on the one side and your petitioners on the 
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other, aûd can be fully determined as belween them." It 
should be stated the pétition is that of , the extinpt corpora- 
tion and Eelfe, the sjibstituted défendant. There is an allé- 
gation in the pétition that the said Eobert I. Chester, Eqbert 
H. Chester, and W. B. Chester in fact proeured the said D. 
V. Chester to institute said suit and to file the said bill for 
the express purpose of defeating the right, title, and claim of 
petitioners, as sbown and set forth in the answer in said 
cause, and are now united with her, the said D. V. Chester, 
in the prosecution and maintenance of the said suit or bill 
for the purpose aforesaid." 

C. G. Bond, for plaintiflF. 

Wright, Folkes é Wright, for défendant. 

Hammond, D. J". In the case of Chester v. WeUford, MSS. : 
February 22, 1879, in this court, there had been a bill fîled 
in the state chancery court by Eobert I. Chester and his 
co-defendants of that name in this case against WeUford, the 
trustée, and the Life Association of America, attaeking the 
deed of trust mentioned in this case for fraud, or, in the event 
the deed should be sustained, for an account of dividends and 
profits realized by the company in its business of life Insur- 
ance. As appears by the answer of Eelfe in this case, it 
appeared by the bill in that caae that thèse Chesters took out 
policies of life insurance and borrowed money of the company, 
executing this deed of trust to secure the deferred premium 
notes and the loan notes. There was subsequently a settle- 
ment, also attacked for fraud, by which the policies were 
cancelled, leaving the loan notes, or certain portions of them, 
unpaid; and WeUford, the trustée, was proceeding under bis 
powers to sell the land until arrested by injunction in that 
case. It was removed, as this case is sought to be, to this 
court, and a motion made to remand, beeause WeUford was 
a citizen of Tennessee, and a défendant along with the insur- 
ance company. That motion I overruled, and maintained 
our jurisdiction, distinguishing tbeqase from that of Gardiner 
V. Brown, 21 Wall. 36, on the ground that the trustée in a 
court of equity was, as the case was there presented, on3y 
aformal party, and, at most, had no interest in the controversy, 
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beîng necessary only to convey title to whomsoever tbe court 
shpuld decree it. That judgment I consider has been fully sus- 
tained by the suprême court in Walden v. Skinner, 101 U. S. 
677, &nd Life Association, etc. v. Rundle, 12 Cent. Law J. 130; 
S. C. 13 Chi. Leg. News, 185. (See 102 U. S. when issued.) 
But this case is so différent that the distinction between the 
two must be obvions. They are not the same controvérsy at 
ail. Hère the deed of truôt is not attacked for fraud, — at 
least, not the same fraud upon the Chesters, who gave it, as 
that mentioned in that bill ; nor is the settlement growing out 
of it between them and the company attacked, and the plain- 
tiff in this case seeks no relief on aeeount of any of the allé- 
gations of fraud contained in that bill. She, as to one part of 
the land, indeed, seeks to maintain the trust deed as a secu- 
rity for the money paid by her guardian on the notes secured 
by it with kuowledge of the company, and to that extent her 
interest is the same as that of the company or Eelfe, its 
assignée. And, as to the other portion of the land, she daims 
a paramount title to that of the insurance company and its 
mortgagor, but does not at ail question the validity of the 
deed oif trust as between the company and the other défend- 
ants. Briefly, her bill may be described as one to establish 
a fraudulent conspiracy, throttgh whieh she claims a result- 
ing trust in land in possession of a mortgagor to which she 
has properly made the mortgagee, whom she charges with 
notice and participation in the fraud, a défendant. Such 
controvérsy as she has Ivith the mortgagee is inséparable 
from that she has with the mortgagor, and they are eaeh 
indispensable parties to a bill like this, in any possible view 
that may betaken of the case. Hill, Tr. (3d Am. Ed.) 246; 
Perry, Tr. § 877; 1 Daniell, Ch. Pr. (5th Am. Ed.) 246, et seq.,- 
Story, Eq. PI. §§ 209, 213; Burt v. Dennet, 2 Bro. Ch, 225; 
iMnd v. Blanchard, 4 Hare, 9, at pp. 29-30; Bailey v. Inglee, 
2 Paige, 278; Findlay v. Hinde, 1 Pet. 241, 246; MaUow v. 
Hinde, 12 Wh. 193; Smith v. Shane, 1 McL. 22; HoMe v. 
Carr, 1 Sumn. 173; Gayhrds v. Kelshaw, 1 Wall. 81. 

The only possible theory upon which this court can ac- 
quire jurisdiction over such a case is that suggested by Mr. 
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Justice Bradley in his dissenting opinion in the Removal 
Cases, 100 U. S. 457, 479, which I understand to be that, 
wherever there is in any case a substantial controversy 
between citizens of différent states, the eonstitutional grant 
of judicial power attaches to it ; and, under the act of March 
3, 1875, (18 St. 470,) the whole case may be removed to the 
fédéral court. I quite agrée that, technically considered, the 
majority opinion in that case cannot be said to limit, by its 
construction, the eonstitutional grant of judicial power, so as 
to exclude a case like this from the opération of the act of 
congress, but I also think it fairly inf érable that the court is 
of opinion that the act of congress \fra8 not intended to vital- 
ize the eonstitutional power to its fuUest extent, so as to 
include a case like this, This case requires, in my Opinion, 
that the eonstitutional power shall be extended by act of 
congress to its utmost verge to include it ; and, if there can 
be any case in a state court where one of the parties is a cit- 
izen of another state than that of the petitioning party, which 
lies beyond the eonstitutional grant, it is this one. I do not 
décide that this is; and, so far as I may properly express an 
opinion at ail, I may say that I do not now think it impossi- 
ble for congress to include this case in a grant of jurisdiction 
to this court, but I do not think it has done so, and that is ail 
I décide. It is not at ail necessary for me to support this 
judgment by an extended review of the cases, or an analysis 
of the statute in comparison with previous statutes, becausé the 
subject of the construction of this difficult statute is one of siich 
perplexity that the suprême court seems itself to he divided, 
and there is quite as much diversity of opinion among the 
judges of the other courts. But I may properly say that, in 
making up this judgment, I hâve considered every case and 
authority accessible to me, and am left to follow the infer- 
ences to be drawn from the majority opinion in the Removal 
Cases, supra, and the very récent case of Barney v. Latham, 
not yet reported, rather than any authoritative adjudicalion 
to be found in either of them as applied to this case. If 
Mr. Justice Bradley's dissenting opinion is the law of the 
subject I am wreng hère, and I frankly confess there is. 
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strictly considered, no authoritative case againgt it, unless it 
be the majority opinion in the same case, and it is doubtful 
if that can be aaid to be so. But, independently, my own 
jùdgment is that the act of oongress does not apply to a case 
like this, and that, with déférence for ail who think otherwise, 
mus)t control me until the suprême court décides the point. 

It is not necessary to détermine whether the act of 1875 
bas repealed the act of 1866, (Kev. St. § 639, subsec. 2,) be- 
cause I am of opinion that this case is clearly not removable 
under that act. As I understand the effect of the récent dé- 
cisions, the distinction between the two acts amounts to this : 
If the case be one that could hâve been removed as to the 
separable controversy, under the act of 1866, the whole 
case, and not the separable controversy only, may now be 
removed under the act of 1875. But where the controversy 
is inséparable as between citizens of différent states from 
that between citizens of the same state, as this case is, there 
can be no removal under either act. 

It occurred to me that this pétition for removal contained 
an allégation of a fraudulent conspiracy to defeat the juris- 
diction of this court over this case by joining parties not 
proper to be joined, but the allégation amounts to nothing 
more than a négation of the plaintiff 's cause of action by say- 
ing that she has, with the défendants, concocted this suit to 
avoid the deed of trust. If that be so, the suit must fail 
against both mortgagor and mortgagee ; but it fumishes no 
basis for jurisdiction in this court. If she fails to prove no- 
tice of her equities against the mortgagee, she may fail of 
any relief as to him, while establishing her case against the 
mortgagors ; but that does not render the controversy separ- 
able in the sensé of thèse statutes. 

Eemand the cause. 

Note. Consult Dillon, Remoral Causes, (2d Ed.) passim ; 20 Amer. 
Law Keg. (N. S.) 24, 31 ; Dormitzer v. Bridge Co. 6 Fed. Rbp. 217; Broad- 
way Nat. Bank v. Adams, 12 Cent. Law J. 356 ; Bybee v. Hawkett, 5 Fed. 
Rbp. 1 ; 8. O. 13 Chicago Légal News, 152 ; Rester v. Kernoehan, 13 Chicago 
Légal News, 225 ; Smith v. MoKay, 4 Fed. Rbp. 353 ; MerdianW Nat. Bank 
V. Thompson, là.. 876; Shumway v-^'HaHroad Co. Id. 385; BuUer. Hyde, 3 
Fed. Rep. 330 ; Bailey v. N. Y. Bank, 2 Fed. Rbp. 14 ; Whiiehouse t. In$. 
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Go. Id, 498 ; RaUroad Co. r. McComb, 17 èlatchf. Sll'-, Cookt v- Mîgmàn, 
Id. 462 : Forrett v. JP««î«r, Id. 522; Ba/rney v. Latham, SupremejQotirtiD, 
8., April 18, 1881, notyet reported., (see 102 U; ^.-^ Blqke^ v, MeKim,&yi- 
preme Court U. 8., May 2, 1881, not yet reported, dçcided since the lore- 
£oing opinion was delivered. 
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, {Circuit Oouri^ If. J). lUinoia. Apriï 21, 1881.) 

1. Trust Dbed— Poreclobitre— Paetieb. ; i 

Devisees, holding the fee in an equity of red^rpiption, are necessaiy 
parties to a suit to foreclose a trust deed by a Judicial sale of the land 
undèr thé decree of a court of equity. 

2. PoitEE OF Power — Pee. 

A power to liell in his own dîscretîon, kr(\ re-invest, during the 
minority of devisees, does not vest an execUior ivith the fee of the 
land. 

S. THnsT Dbbd— Jtohcial Sam!. 

A sale under a decree of court îa judicial, when such sale is not 
made exclusively under the powers of a trust deed. 

4. SAMB— POBECLOSDEE SaLE — RATIFICATION. 

An exécuter, empowered to sell for the purpose of re-învestment, 
cannot bind devisees holding the fee in an equity of rédemption, by 
the ratification of a foreclosure sale to which they were not parties, 
—[Ed. 

In Equity. Bill to Eedeem. 

Blodgett, D. J. By this bill the complainants seek to 
redèem the lands in question from a trust deed given as 
security for the payraent of money. The material facts, ■ as 
they appear in the record, are that, on and before the six- 
teenth of Pebruary, 1859, one William F. Johnston was 
seized in fee of the undividéd half of section 21, town 39 
north, range 13 east, situate in Cook county, in this state, 
and on that day made a deed of the premises in fee to John 
V. Lemoyne, in trust, to seeure the payment of the bond of 
Johnston to Susan C.Williams, for $4,500, mth po-wer to 
the trustée, in case of default in the payment of the indebt- 
ness, to sell said premises at public vendue, after giving 
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tbwty ^ays' notice of the time and place of such sale, in the 
ïâànn'Èt specifically provided in said deed, and ont of the 
ptocééds to pay said indèbtèdnesô and the cost of sale. On 
the twentieth of June, 1859, after the making and recording 
of said trust deed, Johnston sold and oonveyed the premises 
to John A. Washington, snbject to the trust deed, and by the 
terras of the conveyance "Washington assumed and agreed to 
pay the indebtedness secured by said trust deed. 

On the thirteenth day of September, 1861, John A. Wash- 
ington died intestate, leaving, as suryiving heirs, his children, 
Louisa F., Jane E., Eliza S., Anna M., Lawrence, Eleanor, and 
George, who, with the husbands of the married daughters, are 
thé coiiiplainants in this casei Byhis last will and testament, 
beafing date on the fifteenth of August, 1861, John A. Wash- 
ington, after bequeathing to his son Lawrence certain family 
heir-looms, mémentos, books, and manusoripts, disposed of the 
residue of his property in the following terma : "(3) > I give ail 
of the property of which I may die possessed, other than that 
just mentioned, to be equally divided among my children as 
. tbey respectively become 2l years old, and until then to be 
maintained and educated out of the proceeds arising from it. 
(4) I constitute and appoint my brother Eichard B. Washing- 
ton, and my friends William Fontaine Alexander and Edward 
C. Turner, exeoutors of this my last will and testament, 
and I hereby empower them, or the survivors or' survivor of 
them, to sell any property of which I may die possessed, and 
which js beyond the limits of Virginia, in such manner and 
on such terms and for such price as to them or him shall 
seem best for the interest of my children, and to re-invest 
the proceeds arising from such sale in such other property as 
they may think best for my children." The will was duly 
probated in Farquier county, Virginia, in November, 1861, 
and letters testamentary issued to Eichard B. Washington 
as sole exécuter; Alexander having died and Turner having 
renounced ail rights as exécuter under the will. 

In December, 1861, Eichard B. Washington, as exécuter of 
John A. Washington, gave to George H. Hughes two contraets 
in writing, by the terms of one of which Hughes was to con- 
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duct a suit then pending in the suprême court of the United 
States, in which said John A. Washington was appellant, and 
Mahlon D. Ogden was appellee, to a détermination thèreof, 
and to pay ail costs and charges necessary to conduet said 
suit ; and said exeoutor agreed to pay Hughes, as compensa- 
tion for his services rendered and to be rendered by him in 
the said suit, one-third of the proceeds of the sale of thé real 
estate of John A. Washington lying in Cook county, Illinoîs", 
after payment of the encumbrance then on said laùd, or to 
give Hughes, in lieu of said proportion of proceeds, one-thiird 
part of said teal estate which might remain after payment Of 
the encumbrances, — Hughes to pay ail the expenses of employ- 
ing counsel and conducting said suit; and in case of a dietei*- 
mination thereof in favor of Ogden, he was to receive' no com- 
pensation for his services rendered or ta be rendered.' By 
the terms of the other of thèse contracts, Hughes was td tàke 
charge of the half section now in controversy, and one other 
tract, and to sell so much thereof as was necessary to pay the 
encumbrances thereon, and advance the money required to 
pay the encumbrances and taxes, and was to receive for his 
services one-fourth of the proceeds after paying thé encum- 
brances and expenses. The proof also shows that in the 
spring of 1862 the executor gave to Hughes a power of attor- 
ney to bring and défend any suits concerning the estate of 
John A. Washington in Cook county ; also to negotiate and 
make sales of said property, or any part thereof, and apply 
the proceeds to the payment of any encumbrances or any 
other debts in Illinois, and to such other objects and ends as 
Hughes might deem best. 

On the twelfth day of March, 1864, Susan G. Williams, the 
payée and holder of the bond secured by the deed of trust from 
Johnson to Lemoyne, filed upon the chancery side of this 
30urt her bill, setting ont in substance that said bond tiàd, 
by its terms, become due and payable on the sixteenth of Febrti- 
ary, 1864, and that the same remained wholly unpaid; that. 
said John A. Washington had assumed thë pàyraent of said 
indebtedness, and had died, ând that Eichard B. Wash- 
ington was his executor; that Mr. Lemoyne, as trustée, was- 



10 PEBBEAIi BEKOBTEB. 

unwilling to exécute the trust without an order of court, and 
pr9-yed that an accounting might be had of the amount due 
on the bond; and that Lemoyne, as trustée, be direoted by 
the court to sell said premises in pursuance of the powers 
contained in the trust deed, and, out pf the proceeds of the 
premises, to pay the çomplainaiit Mrs. Williams the amount 
found due her, and to bring the residue into court for the 
benefit of the parties entitled tbereto. The only défendants 
to said bill were Eichard B. Washington, the exécuter, and 
Mr. Lemoyne, the trustée. On the same day that the bill 
was filed, Mr. Lemoyne, the trustée, entered his appearance 
and filed his answer; and on the same day the appearance of 
Eichard B. Washington was entered in said cause by Hughes 
as his attorney in fact, service of processwaived, and his 
answer filed admitting the substantial allégations of the bill; 
i.nd a decree was, entered on the same day finding that there 
-was due Mrs. Williams the sum of $4,500 principal and 
$262 for interest on the bond secured by the trust deed, 
declaring the same a lien on said premises, and directing 
said premises to be sold to pay said indebtedness, and that 
Lemoyne should proceed to exécute the power vested in him 
as such trustée, and make sale of said premises without ben- 
efit of rédemption. 

The decree also found that it was necessary to sell the 
whole of said premises, the interest being an undivided one ; 
that he should sell the same at public vendue, after first giving 
30 days' notice in the Chicago Post, a jiewswaper then pub- 
lished in the city of Chicago, and make and deliver to the 
purchaser or purchasers a good and sufficient deed or deeds 
of conveyanoe in fee simple, and that h^ should pay to Mrs. 
Williams the sum of $4,762, with interest at 6 per cent, 
from the date of the decree, and pay the balance of the pro- 
ceeds into court, to be drawn out by Eichard B. Washington, 
as,,e.xeoutor of John A., Washington, and to make report to 
the court of his doings in that behalf for the approval of the 
court. In pursuance of this decree, Mr. rLemoyne, on the 
twenty-sixth dayof April, J.8Ç.4, offered the premises at pub- 
lic vendue, and the same was struck off and sold to the de- 
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fendant Robert W. Hymàn for thé sum bt' $9,700, and tHe 
trustée made and delivered to the défendant Hyman a ^éëd 
of ail the right, title, and interest, bbth ât law and in egliity, 
which said trustée had acquired in the said prémises bysaid 
trust deed, and thereupon duly reported his proceedihgs uti- 
der said decree to the court, and paid intb court the sum of 
$4,300, being the balance left af ter' paying the amount due 
Mrs. Williams and the cost of said proceedings. 

It further appears that after the consummation of said sale 
the money sopaid into court was withdrawn by Hughes, as 
agent and attomey of Eichard B. Washington, and ail, ex- 
cept enough to înake, With the amount paid Mrs. Williams 
and thecosts, $6,000, was refunded to the défendant Hyman 
by Hughes, and thereupon défendant Hyman made two 
notes of $4,500 eacfa, payable to Eichard B. Washington, 
exécuter, with interest al; 6 per cent., — one on the twenty- 
sixth of April, 1865, and thé other on the twenty-sixth of 
October, 1865, — and secnred pàyment of thé same by a tnist 
deed on said premises. 

In May, 1865, Hughes and Richard B. Washington met in 
Baltimore, Maryland, and Hughes renderëd an aocount of the 
proceeds of sàid land, and tumed over to the exécuter the 
last note of Hyman for $4,500, and thé sàmé was aabfie- 
quently f ully paid to the executor. Néiiè of thé présent 
complainants— ^shildren of John A. Washington — were made 
parties to this suit by Mrs. WillianiS, and the testimony 
shows that none of thèse ôhildrén were aware of this suit, or 
that the land in question had béen sold uûder the decree of 
this court, un til a short tînié béfore the suit was brought. 
There is good ground, I think, for concluding from the évi- 
dence in the record that this Williams suit, and the proceed- 
ings under the decree of the court made thejfein, was a mère 
expédient resorted to by Hughes to vest the titlë to the land 
in the défendant Hyman. It appears that flûtes, in Feb- 
ruary, 1864, wrote to Richard B. Washington, executor, that he 
had sold this land for $16,000, ànd fôrwardèd him a deed to 
exécute in pursuance of such sale. But the executor did not 
exécute and return the deed, àrid this circuinStance, iaken in 
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oonnection with'the dispatch apd facility witb which the 

decree was obtained in the court, and the fact that Hughes 

then had in his control ample means with which to pay off 

the Williams debt, certainly tends cogently to prove that the 

proceedings in court were purely friendly, and preconcerted 

for the purpose of effecting under their color the sale made by 

Hughes to Hyman, which the exécuter had ref used to ratify hy 

executing and returning the deed; but as I do not rest my 

^conclusions ^s to the merits of the case on this feature of the 

proof, I will not enlarge upon it. There is.no propf in the 

record sbpwing, or. tçnding to sh.ow, that the sum of _H5,000 

.p^jd by défendant, IJynian for the pren^is^ ,was not, at the 

tin\e Jiepurch^s^d, a, fair price^ and, a,ll that the. property was 

worth;., ., ■ ,,,..,. :]\ ; . .. j ,;. , .; ,, , :,^. . , ,,! ,.■ 

, . Ilp9;çt. thèse -f a<;ts çq^ipl^inai^ts çl^im the , right -to , redeem, 

.çn,^Ij^ g?;9?iÇ.d, t^^it the,^^le.fl^de^ sjrhich, JlyïAatt.claipaa title 

( waft yDiiad^ .in , piçir^uance , pf , t% , (^çree -.wade ; ii^ ^ ^he caise . 6f 

t^i;8. .WÀiliap^s , agftia^t , :Çiiç,^^j^ P, "^^shlpgton ^nd; Lpîftqyne, 

and that they were not parties to said.suit, [î^nd ,ar?, .npt 

J^o^^d tftîl'i'i^' A??)^^^! 'ï^*!'?:® t^'ï^fW ; °^ tl^Pf s^lf!^¥ia.d,eïi'i| V^^' 

^^jijasftcg;tl?,erppf(v, that.s^id sa,le.;v^3S{inra;ll e^effià^l r^^pe/jtsa 

jp.dic;e^l ,sal|e,,apd^ the fpi^çlosflr^ of said ti;ust dea^ was,jn 

.^^pçt uç^er, gaid .^pfi^P»:, *n^.:00* 8olely,-,un.de|r >the,,C9ntract 

iPpwp;^^ cppfeçred.PA Mr.,l^ejï^9yne by t^e trust ,d|eed ;-r-yhile 

.0X.^é part of ,the défendant^, it, jis ipg^^};|ed that.ihe,porEi,plain- 

aflktft were not neceseiary, par/ties ,tp the bill; that their inter- 

ests; were, repre^entedbythpexecutor; and further, that the 

execu^tpr was clothed with,,8nçh powers of sale ,upder the 

will as to draw to hin^ the fee pf the land upon which his 

power was to opérât^.. The first question to be consid- 

ered is, who- had the fee in , the equity of rédemption of this 

land at the time of the suit :^n question? The thir^ clause 

of the will pf John A. Washington expressly devises this land, 

with his other real estate, to his children, and I think there 

is no room for doubt, and hardly for argument, that thèse 

complainants held the fee in the equity of rédemption. 

The Williams bill was filed for the purpose of having an 

account taken as to the amount due Mrs. Williams and 
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Beeured by the trust deed, and; to require the trustée to 
exécute the trusts -àndmake the ainount thus to be found 
due. The frame and scope of the bill were suoh that the 
court could appropriately hâve appointed a new trustée, or 
directed a sale by one of its bwn officers, a master in chan- 
cery or commissioner, in the usual form of chancery sales. 
The court was not necessarily bound to exécute the trusts 
through the trustée named in the deed, if for any reason it 
should bé held more agreeablè to equity, and conducive to 
the rights of ail the parties, that they should be executed 
otherwise. It is notswhàt the court did do^ nor the decree 
^hieh was actually entered; but what the court migM hâve 
done under thi8biE,whioh détermines the question as to who 
-were the proper parties, thereto... v ■ , 

The décree which wlasiéniered required .the, feu Jtee itfo make 
the sale in a pantieulaar. ^ifay^ evena directingrthe néw^papi^in 
wMcb' he should ^iiblish Msnbtieè and th» nnmber of dsf^s 
T^hieh suchi nofiice > shoâldfîbe published^ and; finallyi Telqùiïes 
him to' repolît the'sWe to'the eourtiiand to payent of the pro- 
•cee!ds'-of' the'Sàle -the anwjunt. due ■Mrs^.i Williams, .%ith «ster- 
est 6Îtù6- per cent. aftoEitHe date of the decree, • and pay/ the 
balance! of the-^roceèds into odurt, to be drawa out bj5;Bièh- 
•ard'Ei Washington as î exécuter, t Here,;it.wiUibë'86ënj a»re 
several dutiès imposed ' on the 'trustée; MrJ Lemoyaé, wbiçh 
did not arise hnder the first deed:.*Fir«*, Hë was'itojadver- 
tise in a partioularnewspaper,;wben'the trust deed des^nated 
no spécial hewspaper for "tAie pnrpose^: Seeond. ' Sa was:to 
pay Mrs. Williams, the complaina»t,'not the principal sum 
due on her bond and interest at 10-per cent,, as the deed 
required, but* the amount found due by the deeree and 6 per 
cent, from the entry of the decree, thus compounding the in- 
terest for such time as should intervene between the decree 
and sale. Third. He was to bring the surplus proceeds of 
the sale into court, instead of paying it over himself directly 
to Johnson, the grantor in the trust deed, or his assigns. He 
yr&B to pay it into court, to be drawn out by Eiohard B; Wash- 
ington, exécuter, etc., thus judicially determining who was 
•entitled to this surplus. Fourth. The decree directed the 
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trustiee to sell the whale premises, because the interest was 
an nndivided one. Tbis is only material so far as it shows 
that in this decree, which, we «nust présume, was prepared 
by the consent of ail the parties before the court, the sale 
was treated as a judicial sale by the court and parties, and 
net as a sale made exolusively under the powers of the trust 
deed, further than the court saw fit to adopt those powers 
and terms. 

In this respect the ease cômes clearly within the case of 
Swift V. Smith, decided by the suprême court of the United 
States ai the présent tema, -which expressly holds that the 
sale was a judicial sale, although condncted and made bj 
the master in chancery of the court, who was appointed a 
trustée by the decree ; yet, at the sam« time, it was to be made 
àccording to the terms contained in the trust deed. If this 
was a judicial sale, I hardly need cite authorities to show 
that the owners of the fee, burdened with the iudebtedness 
which the complainant sougbt to make out of this real estate, 
were necessary parties to the suit. But it is urged that 
eqnîty rule 49 dispenses with the necesaity of making thèse 
devisees parties to the record. Thiti rule reads as foUows: 
"In ail suits conceming real estate, which is vested in ttns- 
tees by déviée, and snch trustées are compétent to sell and 
give discharges for the proceeds of the sale, and for the rents 
and profits of the estate, such trustées shall represent the 
persons beneficially interested in the estate, or the proceeds 
or the rents and profits, in the sàme manner and to the same 
extent as the exécuter or administrators in suits concerning 
Personal estate represent the persons beneficially interested 
in such Personal estate; and in such cases it shall not be 
necessary to make the persons beneficially interested in such 
real estate, or rents and profits^ parties to the suit, but the 
court may, upon considération of the matter upon the hear- 
ing, if it sbalî so think fitj prdef such persons to be made 
parties." 

The question, then, in this case is, was the fee of this land 
vested in the executor, so as to make this rule applicable? 
Thé will certainly doés not vést it in the executor by its 



terms, and therefore it seepis to me tbe ruk does; BÇst agply. 
Tke power with which the executor. is elothed by the will is 
purely disoretioaary. The, executor could not be compelled 
toaot. He was elothed simply with th© discretionary right 
to Bell the real estate outside of the state of Virginia and= 
re^invest the proceeds. Until the executor exercised this dist; 
oretion to sell for the purpose of re-inve&toient, the fee of tfaiô 
land remains in the children, the devisees under the will, and 
there is no clause or word in the will intimating that the 
testator intended that the executor should take the fee. 
When the executor saw fit to Sell for the purpose of re-invest- 
ment under the powers with which he was elothed, that. 
passed the fee out of the children, as in the case of a power 
given any agent to sell real eeitate under a letter of attortiey - 
from his principal. "Mère powers are purely discretionary 
with the donee : he may or may not exercise or exôcute them i 
at his sole will and pleasure, and no court can compel or 
control his discrétion, or exercise it in his stead or placoy if 
for any reason he leaves the powèr unexeouted. Itds différ- 
ent with powers coupled with a trust, or which imply a trust." 
Perry on Trusts, § 248. So in Taylor t. Benhani, 5 How.' 
269, the suprême court of the United States says: "One.of 
the tests on this subjeet isthat a naked power to .sell may . 
be exercised or not by executors, and is discretionary, while 
an imperative direction 'to sell and dispose of the proceeds, 
as in this case, is a power coupled with a trust." So in Sto- 
ry's Eq. Jur. § 1070, the rule is sfated in thèse terms: "In 
the nature of things there is a wide distinction between a 
power and a trust. In the former, 1?he party may or may not 
aot in his discrétion; in the latter, a trust will be esecuted : 
notwithstanding his omission to act. " 

But it is urged further that' this sale has been ratified by. 
the executor, by the receipt from Hughes of the proceeds of ' 
the sale made to Hyman^ The answer to this seems to méj 
to be — First, ïhe executor received this moûey from Hughes = 
under the f «Use statemeati that the prôperty had been sold at' 
a foreed sale ufider foredlosure pfoceedings, wheni'in fabt it; 
was. a mère colorable sale,j consented to,jand ukfnagcdjbyi 
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Hughes as the agent of Washington, and wherè there was no 
compulsîon about it — a sale made simply by arrangement ; 
second, the exeoutor, being only empowered to sell for the 
purpose of re-investment, he could not ratify a sale not made 
by himself under the powers, so as to bind the devisees under 
the will, if they were necessary parties to the suit. The faot 
that the executor received the remuant of the proceeds of the 
property left after the sale made in pursuance of the decree 
of the court in that case, cannot, it seems to me, be held to 
ratify a sale which he had no agency in making, and which 
he did not prétend to make, under the powers with which he 
was clothed, 

It is further suggested that there bas been undue delay in 
the bringing of this suit, but the proof shows that ail thèse 
complainants were minors at the time thèse proceedings were 
had; that they did not leam of the fact that the property 
had been sold, or in any way disposed of, until 1871, at which 
time those who were then of the âge of 21 years were married 
women, and continued such until this suit was brought. 
There does not seem to me, therefore, to hâve been any such. 
delay in the bringing of this suit as makes this proceeding 
what might be called a stale proceeding, within the meaning 
of the equity cases. It does not corne within any of the lim- 
itation laws of the state of Illinois, and it seems to me it is 
not such a claim as should be considered stale. The other 
défendants in this case, Barling, Davis, and Mandel, claim a 
title under Hyman, and hâve no better standing in court 
than he. 

Under ail the facts in this case, therefore, and under the 
law as I think it should be applied to thèse facts, thèse com- 
plainants will be entitled to a decree allowing them to redeem 
thèse premises upon such terms as are équitable under ail 
the facts in the case; and those terms will be — First, that 
they shall pay the amount due on the Williams trust deed, 
with the interest from the time it fell due, at the rate called 
for by the bond; in other wôrds, Hyman should be subro- 
gatéd to the position of Mrs. Williams. He should also 
receive 6 per cent, upon the balance of the money which 



BBIDaBS V. 8BBLD01T. 17 

he bas paid, from the time he paid it, inoluding the amount 
paid by him for taxes and assessments, and for permanent 
improvements upon the premises ; Hyman accounting for ail 
rents and profits received by hirn from the land, which should 
be dedacted from the amount so found due him. 



BsinaEs v. Sheldon and others. 
{Circuit Court, B, Vermont. January 6, 1880.) 

SlATBaiBNT OF FACTS. 

A., B., and 0. severàlly held contracts wlth the United States for 
the supply of head-stones and blocks for soldiers' gi'ayes. A. pur- 
chased B.'s contract for $20,000, giving four notes on time for the 
amount, and also bought C.'s contract, S. & 8. becoming sècurity for 
the payment of the purchase money, upon A. 's ofEer of a bonus, in 
three propositions, of $3,520.32. A. purchased stone of S.' & S. for 
his own contract and for C.'s contract, at agreed priées, but, on be- 
coming assignée of ail the contracts, A. made a written proposition 
to B. & B. that they should furnish the marble for ail the contracts, 
and the meana to carry them on, receiviug one-third the profits, 
guarantied to be to them at least $20,000. S. & S. assented in writ- 
ing : "the priée heretofore agreed upon for head-stones and blocks is 
not to be considered as included in the $20,000 mentioned j * * # 
fuU agreement, in accordance, to be hereafter executed;" to which 
was added, over the signatures of A. and S. & 8., that "the fuU 
agreement, referred to above, may bc modifled and made so as to fix 
the compensation of 8. & S. by a deflnite price per head-stone and 
block in addition to the price heretofore agreed upon; this, in lieu 
of the one-third interest, but not of the given sum of $20,000." The 
contract, drawn in pursuance thereof, provided that 8. & S. should 
receive certain increased prices for head-stones and blocks, and "for 
interest and commissions on advances, and for their services ip and 
about said business, 9 percent, per annum" on the adrauces until 
repaid, and 9 per cent, per annum on the prices of atones, 60 days 
itfter shipment, until paid ; that the stones should " be and remain 
the sole and absolute property " of 8. & 8. until set up in the ceme- 
teries; that S. & 8. should furnish the "necessary machinery and 
machine shops, except said blast machines and rubb(|rs. They ghall 
àlso keep the same in repair; " that ail moneys due from the govern- 
ment should be paid to 8. & B., under powers of attomey from A., 
sndthat, " as soon af ter final settlement and payment with and by 
the govemment as reasonably may be," 8. & 8. should pay over to 
A. the balance remaining in their hands after deducting their Com- 
V.T.no.l— 2 
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pensation, interest.aiid advancos. Suit in equitj was bïought by A. 
agaiust S. & S. for such balance, and. upon exceptions to tbe master'i 
report to whom thë cause -waa referred, it was hèld : 

S. Effbct of New Upon Old Contract. 

The défendants cànnot fêtait the bonus of $3,520.32 for indôrsing 
A. 's paper. The contract subaequently drawn up betweea the par- 
ties, wliile embracing several of the aubjects of the former contract, 
made no provision as to its eifect on this item, and to that estent 
Buperseded it. 

$. Amount of Rkcovebt bt Purchabbb of Note at Discount. 

The défendants having purchased for themselves, and being now 
holders in their own right of the notes of A. to B., are entitled to be 
allowed their face value, $20,000, although they paid B. but $13,000 
for them, and although A. supposed that the purchase was made in 
the service of their mutual and respective interests, and that only 
what was paid for them would be charged as an advance under the 
contract. Even if the défendants had expressly told A. that they 
would buy the notes and let him hâve them for what they cost, it is 
difflcult to see where there is any considération to bind them to do it. 

4. CoNCXTisioN OF Mastjœb not Wabranted bt thk FiNDma — Rnvis- 
lON OF FiNDiNG bt Court. 

The master having disallowed the défendants' claim of $20,000 stip- 
ulated profit, exceptions thereto were su^tained, it appearing that, 
although the master found the fact that the fuU agreement, in fixing 
the pricos for atone, provided an increase large enough to cover the 
$20,000, he did not flnd any agreement of the parties to so include it. 
Ou recommitment the master found that the parties aoagreed,.: and 
the court ref used to review his finding. The court will not revise a 
finding of the master, upon disputed questiona of fact, determined as 
matters of fact upon conflicting testimony. 

8. CONSTRUCTIOir OF CONTRACT. 

The défendants are not entitled to any allowance for repairs on 
machinery furnished and operated by the orator. The contract 'that 
défendants shall fumish necessary machinery and machine shopa, 
ezcept blaat machinea and rubbers, and keep the same in repair, con- 
strues itself further on, in the same connection, by declaring that the 
orator shall only bë liable to pay for certain specifled things, not in- 
cluding repairs. • ; . 

«. Loa» Mu8T Fall ow EQT7iTABi;Hi Ownbb of THE Pbopbrtt LOOT. 
A cargo of the stone having been lost while in transit ta itis desti- 
nation, the loss must fall on the orator, the équitable owner of the 
stône ; not on the défendants, who were owners for their own aecurity 
merely, and beyond that held the légal title for the orator's bénefit. 

7. JU.TB of Intbrbst Dbtbbmïnbd bt THK Lex Loci Oontbaotus — 

Ihtbrest Not Dira on Monbt Dbtainbd undkr Thusthb Pbocebb. 

The contract being made in Vermont, the orator could'recover at 

mcst only 6 percent, the légal rate nf inteieat In that state; and it 
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'■ 'àppearîng that after payment by the government, and durii^ attempts 

:■ -st settlement between tbe parties, the balance due the orator from 

delendants wag attached on trustes process, and still remains imder 

, the attachment, the défendants are not liable for any interest, since 

the détention was not wrongf ul, and the money due did not constitute 

an Interest-bearing debt at the time of the attachment. 

8. Epfbctop OfÈNiNG Judgment— " Intbekst," as Compensation por 

SetiVichs, Valid thoooh Ubukiotjs. 

The question of interest having been opened by the exceptions of 
défendants to the master's allowance of Interest to the orator, the 
question of the allowance of interest àt 9 per cent, to the défendants 
: is opened, though no exceptions were taken thereto by the orator. 
Buch allowance is vajid, though interest above Ç per cent, would be 
usurious and void, because the flnding of the master is conclusive 
that the extra 3 per cent, was a bona flde compensation for services 
of défendants not otherwise compensated, and mot a mère cover for 
usury. 

9. TiMK FOR FnLING EXCEPTIONS. 

The month given by the rule of court for fili'ng exceptions does not 
begin to run until thcre is a report on tlle to wbich exceptions can 
properly be addressed. 

10. Apportionmeht dp Costs— Charqes of Stenoghapher not Tax- 

ABt.E COSTB. 

Both parties having prevailed and iailed to some estent, bpoa the 
items disputed and litigated, the costs will be apportioned according 
to the relative importance of the items in dispute won and lost by the 
respective parties, and the time and expense spent upon each. The 
charges of the stenographer procured by the master, to take down the 
oral testimony of witnesses upon the hearing before him, are not part 
of the taxable costs of suit. 

IL Sbbvicb of Summons upon Litioakt, while undbr Protection 
OF AN Ordbr of thb Master, a Contempt of Court, 

One of the défendants having gone to lowa to attend the taktng ot 
a déposition, under order of the master, the orator caused service of 
summons to be made upon him, iu a suit in the state court, for same 
cause of action involved in this suit, ndd, such action was a con- 
tempt of court, whether so intended or. not, ahd the suit having been 
removed to the fédéral courts, a stay of exécution in this suit, until 
évidence of the discontinuance of the lowa suit was âled, was granted 
the défendants, and they were allowed the expenses of such suit, in- 
cluding reasonable counsel fées, imposed as a fine agaiust the orator.. 

InE(jmty. 

A suit' in equity for an account against the défendants for 
moneye •w*hich bomplainant claimed respondents had coUected 
for Hié' tise from the government of the United States, for 
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work done under contracts with the United States, wliere"by 
Bridges, as coEttractor, and as assignée of other contractors, 
had agreed to erect marble head-stonès for soldiers' graves. 
The contracts were let by the secretary of war, in December, 
1873, to four contractors: Samuel G. Bridges, Thomas P. 
Morgan, and C. S. Jones, each about one-third of the head- 
stones for the graves of known soldiers, and to De Witt C. 
Sage, blocks for the graves of unknown soldiers. Jones re- 
fused to perform the part of the contract let to him, and it 
WÔ.B again let to Morgan. After the contracts were let, and 
before December 18, 1874, Bridges became the assignée of 
the contracts of Sage, had purchased a part of Morgan' s, and 
had made a conditional contract with Morgan for the pur- 
chase of the balance of Morgan's and Jones' contracts. 

Bridges began purchasing stone from Sheldons & Blason, 
of Eutlând, Vermont, to fiU bis contract, in April, 1874, at 
$1.26 per stone; and in October, 1874, upqn beconjiiig as- 
signée ofSage's.]Ç,ontract, made an agreement.with Sheldons 
& Slason to f urnish stone for that contract at 81 «enii^ per 
'éioûéf Itt'blrder to purchase-the e*iitraot faô had- to give 
sficurity for its .performance, and Slield'oùs''& Sl'àsdn 'became 
.tbe security upon an ofifer;. by, .Bridges togiye a bonus in 
Ihree ][(ropositiofi» of $3,520.32. He agreed to pay for. stone, 
ftirnifehed uhder the Morgan ànd Jones contracts, fl.'SO per 
stone. Qn December 18, 1874, Bridges made a proposition 
in writing to Sheldons & Sîasôn, piroposing thàt thëy should 
furnish the marble for ail the contracta, and the means to 
carry them on; and proposing to give them one-third the 
profits — guarantying profits to them to beatleast $20,000. 
Sheldons & Slason accepted the proposition in writing as fol- 
f ows : 

"The price heretofore agreed upon for head-stônes and 
blocks is not to be considered as included in the $20,000 
mentioned in this as above. We assent to this proposition ; 
full agreement, in accordance, to be hereafter executed. 

"Sheldons & Slason. 

"The understanding is that the full agreement referred to 
above may be modified and made so as to fix the compensa- 
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tion of' S. & 8. by a definite price per head-stone and blopk, 
in addition to the pqce jheretofore agreed upon. This, in 
lieu of the one-third interest, but not of the given sum of 
120,000. S. G. Bridges. 

"ShBLDONS & StASON." 

Bridges, in purchasing Morgan's oontracts, gave him four 
notes, of $5,000 each, payable five, seyen, nine, and eleven 
months after Decembôr 24, 1874, respectively, secured by 
an order on the government for pay ment ont of four ol the 
cemeteries assigned. TJhese oemeteries were not completed, 
and thpreiwasno possibility of completion at tbe timesthe 
notes wers; due; and,, in May, 1875, Morgan, ha vingprojlosed 
to take fjrpnî Bridg^S;|15,000 for thei$2:0;000 of notes, Bridges 
mad§ applicatiQîj: to Sheldons (feSlascBaifor the adwaniaeipfiso 
much. , Charles. ^h,eldpn went to, Washington» ; and uponisee- 
ing Morgan offered toigive $10,000 tôt the notes' instôad àl 
$15,000,.which MoJ^an refused to, aocept. .. Sheldon inoreateed 
the offeP to $13,jOQÇi, and iWQuld^vs no morôif, TJiarfiuiiJdn 
Bridges, tyithout theknwlpdge.of StoldoB.ïgstvjelhiB iiiote;to 
Morgan for $3,0Pfiiiaffkd tlifeas madé uiJAhe«$15:/»00 demaniiBd 
by M,oJOgîWJ Sbeldons Jî iSlason: gisdn^ -notes Ioe- $i'^500, 
$2,500, $4,009, and ;$4=,000,- lespeotively,;-: and^ Moïganîgave 
up the-snotes tOiSheldoû, Bridgea not>being-pïdsâiti.'.iBïïeldon 
required Mprgan to indorse the uot^ to Sheldoné & Slal^on. 
• On May 20, 1875» a Contractwas drâ-wn'up in pursuânce 
pf the proposition of December 18, 1874, (Bridgea meantime 
having completed his eontract with . Morgan eo that he had 
ail the eontracts to M,) between Bridges and Sheldons & 
Slason, dp/tedi back to Deoember 18, 1874, ;wherein Sheldons 
& Slason agreed to fnrnish màrble, means, power, and ma- 
chinery necessary to fulfil the contracta ; Bridges to do the 
■work necessary to finish the stone, and erect them in the cem- 
eteries. And under the contract the priées for head-stones 
■were increased so that Sheldons & Slason were to receive 
for head-stones furnished under Bridges' contract, $1.41 per 
stone; under Morgan's and Jonea' eontracts, $1.46 per stone; 
and under Sage's contracta, 90 cents per block, and six cents 
commission upon each stone purchased from others, and to 
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rekséivè 9 per cent, interest on advàncea until répaîd, and & 
pet cent, interest on the priée of 'stones, 60 dajs after sbip- 
ment, until paid. • 

It was agreed that aU moneys paid by the government 
nnder tbe contraots should be paid to Sheldons & Slason 
under powers of attomeyfrom Bridges. After paying tbem- 
selves, compensation for stone, advances and commissions, 
they were to pay the balance remaining in their hands to 
Bridges, and until the stone were set in the cemeteries they 
were to remain the sole and absolate property of Sheldons & 
Slason. The coutracts were completed in June, 1877. 

In June, 1875, a cargo of stone loaded in the schooner 
Almaretta was lost off the Bahama islands. The cargo was 
in part loaded on deck. The pôlioy of insurance was an 
ordinary marine polioy. No extra premiam had been paid 
for deck loading. After the loss the insurance company 
retumed the premium and refased to pay any insurance. 
The cargo was a total loss. Gomplainants claimed the losa 
should fall on respondents under the eon tract, and respond- 
ents olaimed the loss should fall on complainant. 

The cauise was referred to a master to hear and détermine. 

The other necessary faots appear in tbe opinion. 

CWmore dt Anderton and Proui à Walker, for orator. 

Daniel Robert* and W. H. Smith, tor défendants. 

Whkeleb, D. J. Tbis cause bas been heard on the report 
of the master, évidence retumed tberewith, exceptions by tbe> 
orator and tbe défendants respectively, and arguments of 
eounsel. Tbe exceptions, especially tbose of tbe défendants, 
are too numerous to be conveniently treated and understood 
by their several numbers or in numerioal order. Tbe items, 
to whîoh they apply, so far as separate référence to them i» 
either necessary or deemed to be proper, are taken up some- 
what in tbe order in wbich they are presented by the report; 

1. As to the item of f 3,520.83 for indorsing paper and 
meeting liabilities, presented for allowance by the défend- 
ants. This item is made up of three sums, severally Offered 
in writing by the orator tothe défendants, for indorsing somè 
and guarantying other of his paper, and furnishing him stone 
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apon crédit, to be retained out of the avails çf his contraets 
with the government received into thôir hands. Each sum' 
was offered in connection with the fumishing stone by the 
Refendants, or by others, at stipulated priées, for fiUing his 
«ontracts, and was accepted in that connection. Âf terwârds 
a new contraot was made between them, by which the défend- 
ants were to reoeive a larger sum for the stone furnished by 
them, and a commission on the stone furnished by others in 
^he same connection, and by which an appropriation was 
made of the avails so received by the défendants from the 
government. This advance in price exceeded one of the sums, 
and the advance and commission probably riearly equalled 
and perhaps exceeded, each of the others, althoagh exaçtly 
how the others would compare is not easily ascertainable. 
However they might compare, the parties took several of the 
subjects of the former contraot and embraced them in t^ie 
latter upon new terms, without expressly providing what the 
effect upon the subjects of the former not embraced in the 
latter should be. The latter must stand because it is the 
later act of the parties. With the latter oontract standing, 
the former cannot be carried out as it was made in respect 
to those sums composing this item. So the new contract 
Bnperseded the old to that extent. The défendants could not, 
consistently with the new contraot, retain those sums out of 
the money received from the government, and they are not 
now entitled to hâve it allowed to them out of the balance of 
that or other money of the orator in their hands. The excep- 
tions to the disallowance of this item are overruled. 

2. As to item of Morgan notes, $20,000, admitted |13,000. 
Morgan held four of the orator's notes, of $5,000 each. They 
were given upon good considération, negotiable^ and., so far as 
appears, just. Before they were matured the défendants pur- 
chased them, and they were indorsed to the défendants. The 
défendants paid $13,000 for them. They jare brought into 
this accounting without objection, and the only question is 
whether the défendants ^hall be allowed thejr face or only 
«hat was paid for them. As they were valid and uegotiabla, 
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the défendants, or any one, had good right to purchase them 
■ on any terms they could agrée upon with Morgan, and to hold 
them for their full amount against the orator, and by so doing 
they would infringe upon no right of his. He owed them, 
and ail the right he had was the right to pay them according 
to their terms when due, so long as they should be outstand- 
ing. He could purchase them himself, or procure any one 
else to do it for him, upon any terms he could make. He did 
not purchase them himself for himself : the défendants pur- 
chased and took them. If the défendants purchased them 
for him, he has the right to stand upon their purchase ac- 
cording to its terms, as if he hâd done it himself. If they 
purchased them for themselves they ha'd the same right to 
hold the notes for their full face after the purchase that Mor- 
gan had before. And if they had it then they hâve it yet, for 
there is no preteneè that the notes hâve been paid since, 
otherwise than by being charged in this account. So the 
question is whether the défendants purchased them for them- 
selves or for the orator. The défendants became interested 
to purchase them because they wished to_ avoid the consé- 
quences of the efforts Morgan would make to collect them ; 
but their interest to get control of them has no tendency to 
show that they did not buy for themselves,. It would rather 
show the contrary. They did not hold out to the orator that 
they were purchasing to hold for themselves at their full face, 
and it was not necessary that they should. There was no 
duty resting upon them, nor would there be upon any pur- 
chaser, to consult or inform him at ail, Nor were the inten- 
tions of the défendants, or of the member of their firm doing 
the business, of importance, unless made known to the orator, 
and in some way acted upon to his détriment, if not carried 
out. 

The master finds that the orator supposed that the pur- 
chase was made in the service of their mutual and respective 
interests ; that what was paid for them would be charged as 
an advance under the contract, and that he was warranted 
and justified in so supposing from the circumstances, and' the 
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course and consummation of tbe transaction. If thîs should 
mean that he was given io so und^tand by.the défendants, 
then they would be bound by the représentation 80 far as it 
would bind,thein ; but tbe master does net say that, nor that 
they were responsible for the circumstances, course, and con- 
summation froni which he so understood. Wbat they gave 
him to understand is afterwards expressly stated in the re- 
port to bave been, that they were buying the notes to aid and 
favor him, and that he would realize a pecuniary saving ^s the 
resuit. This, apparently, was true. The notes in the hands 
of Morgaji were a great embarrassment to the oratçr, and to 
bave them transferred to the défendants, who would be inter- 
ested not to embarrass him isfith them, was doubtless a favor 
to him, and a saving from pecuniary loss. The langua.ge of 
the report is oareful and exact, and it nowhere goes so far as 
to say that the défendants undertook to buy thèse notes for 
the orator. But, even if they had expressly said to tbe orator 
that they would buy the notes and let him bave them for 
wbat tbey.cost, it is difficult t,o see where there is any con- 
sidération to bind them to do it. He gave them nothing for 
buying the notes. He exerted himself to bring about the 
result, but he was at work for himself, and not for them. 
He gave bis own note for $2,00p to Morgan to induce him to 
sell to the défendants, but he did not do it at the request or by 
the procurement of the défendants. He did that to procure 
Morgan to sell. Nor was he deceived into giving this note 
by the conduct of the défendants. He deceived them by 
keeping that fact from them, not they him. 

It is argued that the orator has a right to the notes for 
what they cost, because, it is said, that the défendants paid 
them with bis money. But this is not true in fact. Tbe 
défendants paid for the notes with their notes, and paid their 
notes with their own money. They had no money of tbe 
orator's then, nor bave they had since, to apply on payment 
for thèse notes, except that now in controversy. The very 
question hère is about how that money shall be applied, 
because it has not been applied before. Considérable stress 
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is laid upon the méthod of keeping the boôka, As thé payment 
of the note of the defendàtits fîrst due, gîven" for thèse, was 
ientered as an adTance. But the others were not entered so, 
and, when further éntries wbre made, thé amounts of the 
orator's notes werè eiïteréd as àdvances. Thèse entries were 
àll apjiarently irregular. But the irregularity of book-keeping 
should not vary the rights of the parties, nor afïect them 
otherwise than as évidence of how the mattérwas lïnderstood 
by thpse making or directing the entries. In this case the 
making thèse entrieâ is explained by the évidence. As this 
itekn stands upon the report ànd évidence, thèse were valid 
notes against the orator. They are now held by the défendants 
in their own right. Thé orâtor has ne ver paid them, and they 
are éntitled to hold them and hâve them reckoned at theiir 
face. The exceptions to the disaliowanee of the balance of 
$7,000 are sustained, aiid the whole item is a,llowed. 

3.' As to the item of $20,000, stipulated profit, presented for 
allowance by the défendants. The claim for this item grew out 
of a proposai in writing made by the orator and accepted iû 
writing by the défendants. The effect of the proposai and ac- 
ceptance is a màtter of law arising upon the instruments. 
There is no question but that the défendants were to hâve, in 
some manner, $20,000 as an inducement for their under- 
takings. They had been f urnishing stone at stipulated priées. 
The orator proposed that they shoùld continue to f urnish stone, 
and also that they should ftirrrîsh buildings and power for 
finishing and handling them, and means for carrying on the 
business, and offered them one-third of the profits, which he 
would guaranty would be $20,000. They said thereupon 
that the price theretofore agreed upon for stone was not to be 
considered as included in the $20,000, and assented, and 
provided that a fuU agreement in accordance should be there- 
after executed. Then they added that the understanding was 
that the full agreement might be modified and made so as to fix 
the compensation of the défendants by a definîte price for 
stone, in addition to the priées theretofore agreed upon, "this in 
lieu of the one-third interest, but not of the given sum of 
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$20,000." The parties afterwards fixed an increased pnce 
to be allowed to the défendants for stone, and inserted them 
in a full agreement. The master bas considered that.by the 
terms of thewritings of acceptance,"upon such increased priées 
the défendants were to realize $20,000 as profits, in addition to 
what they would get for the stones fumished at said original 
priées; and, if such increased priées should give said $20,000 
as such profit, that would answer their entire right as to profits. " 
And he bas found that, when the parties fixed the increased 
price for the stone, they provided an increase large enoUgh 
to cover this $20,000, and bas disallowed the item, the stone 
being reckoned at the increased price. If thèse conclusions 
are correct, or if the fact is that the parties provided for the 
f 20,000 by the increased price, the item was properly disal- 
lowed, whether the construction put upon the writings is the 
true one or not. But this construction does not seem to be 
the true one. The acceptance is, expressly, that the compen- 
sation of the défendants was to be fixed by a definite price 
in addition to the former price, to be in lieu of the third 
interest, but not of the $20,000 which they were to bave. 
They were not to bave any third interest, but were to hâve 
the increased priées as compensation for the increase of their 
undertakings, and the $20,000 as profit. This is the con- 
struction put upon thèse writings in the orator's bill of com- 
plaint. Upon the construction of the master, bis finding of 
fact as to providing for this profit in the increased price is 
manif estly correct. If it was to be provided for in the in- 
creased price, it would foUow directly that when they increased 
the priée they provided for it. In the view hère taken the 
question of fact would be différent. The starting point is 
différent, and there would be more space to cover to reach 
the same resuit. Proof sufficient to establisb that the par- 
ties agreed to distribute the $20,000 to the priées of the 
stone, or to substitute an increased price of stone for that 
gross sum, would be necessary, in addition to proof of the 
fact that increased priées were fixed. The master bas not 
found such agreement. The fact. that they made such dis- 
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tribution or substitution would show that they agreed to 
maké it, and the master bas found that fact. But this ûnd- 
ing rests upon the supposition that they had agreed to make 
it, and, with that supposition removed, the finding might net 
follow. It will not do to infer the fact from the agreement, 
and the agreement from the fact. 

This case in this respect is similar to Bnggs v. Briggs, 46 
Vt. 671. There the auditor appears to hâve supposed that a 
sister could not recover, for services rendered to her brother, 
without an express promise to pay, or its équivalent, and 
thereupon, from the fact,that the services charged for were 
rendered without request or claim of compensation at the 
time, to bave found that they were performed without expec- 
tation of payment, and to bave disallowed the charges. But 
the court disregarded this finding as springing from an erro- 
neous supposition, and, as the services were valuable, and 
were rendered within the knowledge of, and without objec- 
tion by, the brother, she was allowed to recover for them. 
Hère it is not at ail clear<*that, had the master proceeded upon 
the basis that the court does, he would bave corne to the con- 
clusion that he did. That he might not is the more obvions 
from a considération of the évidence. There is no pretence 
that the substitution was made at any time except on the 
occasion when the fuli agreement was filled up and executed. 
What was done, then, as to this $20,000, rests wholly in the 
paroi testimony of the orator and J. B. Smith, bis clerk, and 
that of the défendants Charles Sheldon and John A. Sheldon, 
except some figures on loose pièces of paper. Neither the 
testimony of the orator nor of Smith tends to show any pro- 
posai to change what had been done about the $20,000, nor 
any negotiation in the direction of distributing it upon the 
priées of the stone instead of leaving it in a gross sum ; and 
the testimony of the Sheldons is that no allusion whatever 
was made to it. The figures bave amongthem $20,000, and 
sùow calculations upon the number of stones to be f urnished 
at rates producing about $20,000. But this can only be de- 
duced from them by examination and study, and the testi- 
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mony of the orator and Smith is that the figures were not 
made in the présence of the Sheldons, and that they were not 
«ïamined and studied by either. So, while there was ample 
e-ddence to show that the $20,000 -was put on to the priées 
of the stone, if that had been agreed to be done, there is far 
less évidence to show it wàô then agreed to be done. The 
exceptions to the disallowance of this item are sustained. 

4. As to item for machine repairs — $1,071.93. Thèse 
repairs were made by thé défendants to machinery furnished 
and operated by the orator to perform work that he was to 
perform. The question made, as stated by the master, is 
whether, by the terms of the contract between the orator and 
the défendants, he or they were to make such repairs. There 
is not enough reported, or that appears, to vary the provis- 
ions of the contract in regard to them. The défendants were 
to furnish the necessary machinery and machine shops, ex- 
cept said blast machines and rubbers, and also kcep the same 
in repair. If this were ail, the plain meaning would be that 
they were to keep the same machines they furnished in re- 
pair. But the contract proceeds further in the same connec- 
tion, and construes itself by declaring the meaning to be that 
the orator should pay only for certain specified things, not in- 
cluding repairs. Taken altogether, the contract seems to 
require the défendants to make thèse repairs. The orator's 
exceptions to the pro forma allowance of this item are sus- 
tained, and the item is disallowed. 

5. As to item upon the Almaretta loss — $2,320.20. Some 
of the stone were shipped for their destination on the schooner 
Almaretta. The orator undertook to get them insured, but 
failed to perfect any valid insurance. The vessel and cargo, 
including the stone, were lost. The question is as to which 
of thèse parties should bear the loss of the stone. By the 
provisions of the contract the défendants were to be the légal 
owners of ail the stone untii they should become the property 
of the govemment under the contract with the government. 
But, àccording to the spirit of the whole contract, they were 
owners for their own security, merely, and beyond that held 
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the légal title for tlie orator's, benefit. He was the équitable 
owner, subject to their claim. Their security is made good 
otherwise. The loss fell upon his équitable right, and not 
upon their legalHitle. It came without their fault, and he 
has no just claim that they should make it up. It, must be 
borne where it fell. The exceptions to the disallowance of 
this item are overruled. 

6. As to interest. The ixx&stei pro forma allowed interesfc 
at the rate of 9 per cent., accordibg to a computation made 
for the orator. The défendants hâve excepted to this allow- 
ance. The contract was made in the state of Vermont, and 
the business between the parties was transacted in Vermont, 
and the laws of Vermont are to govern. Aecording to thèse 
laws the rate is 6 per cent. No more than that can be col- 
lected, and if more is paid the excess can be recovered back. 
No agreement for mox*e adds anything to the right, however 
strongly it ipay be expressed, for it is unlawful. It is clear 
that the allowance of 9 per cent, in favor of the orator is 
contrary to law and cannot stand. There was not even any 
agreement that he should hâve 9 per cent., or interest at any 
rate at ail. The money in the hands of the défendants was 
held in a fiduciary capacity, and was not, by the terms of the 
contract, to be paid over until as sooji after final settlement 
with and payment by the govemment as reasonably might be. 
It would not bear interest until after that reasonable time had 
elapsed, and perhaps not then, before demand. Haswell v. 
Farmers' é Mechanics' Bank, 26 Vt. 100; Hauxhurst y. Hovey, 
Id. 544. No demand is found, and the allowance of 6 per 
cent, for some of the time for which interest at 9 was computed 
would seem to be improper. The exceptions of défendant to 
the allowance of interest, as it was allowed, are sustained. 

The orator has not excepted at ail to the allowance of inter- 
est, and insists that it should stand without variation except as 
the items are varied. It is insisted in argument in behalf of 
the orator that if the subject is opened on the exceptions of 
the défendants, and a différent method is adopted, giving only 
6 per cent, to the orator, the légal rate should be applied to 
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the défendants. This seems to be his right. Hé might be 
satisfled ànd not wîsh to except if the whole shoûld stand, 
u'nd not if it should be chàrgfed àgainst him. It is usual, 
•wiiefe a judginent is opened on exceptions by oné party, to 
ïender 'judgment, if one is rènderëd, according to lawj al- 
though it may be favorable to a party who bas not excepted. 
This opens the question as to what interest tbe défendants 
aire entitled to. By the coatract they were to hâte 9 per 
cent, upon advances f rom the time màdey and upon thé 
price oJE stone furnished after 60 days, until re-imbursed. 
This is expressed to be for their services ; but compensatioù 
"wàs provided for them in the increased price for the stoné. 
As before remarked, and as was held by the master, the prop- 
erty was held by the défendants for their security merely, and 
so were the assignments and powers of attomey nnder which 
they acqiiired thé right to the money from! tbe governme'nt, 
and their money when that was obtained. Their advaiicës 
"were for and their sales weré to the orator, and there was no 
contingency about their right to repaymént for the risk bf 
which the extra interest could be taken. Besides, it was not 
expressed to be for any such thing. It was for the forbear- 
ance of money, really, and iningling it with other things 
would not deprive it of that character. Under the law of 
Vermont, as construed by the highest court of the state, 
extra interest on advances made by the treasurer of a cor- 
poration, under a contract that he was to hâve it in connec- 
tion with other compensation for his services, was usurious. 
Waite y. Windham Co. Mining Co. 37 Vt. 608. The défend- 
ants are entitled to interest on their advances, and on the price 
of the stone furnished, after 60 days, because it was so agreed, 
but the rate must be at 6 per cent., for that is ail the law 
allows. 

The other exceptions are either to the findiugs or failure 
to find in respect to circumstances not directly afifecting the 
results, or are not well founded in view of the évidence and 
fîndings thereupon, or are whoUy immaterial, so that none of 
them are sustained. They are too numerous to warrant 
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spécifie référence to them in détail, and are ail of them over- 
ruled. Thèse considérations and conclusions furnish a basis 
for disposing of ail the items and questions in this case, 
except those remaining in respect to, or resting upon, the 
item of $20,000, and the computation of interest, when ail 
items are settled, 

The answer admits and claipis the eff^ct of the proposai 
and acceptances to be that the défendants' were to hâve that 
sum for entering into the arrangement, as alleged in the bill; 
but dénies that the payment of it was provided for in the 
iijcrease of prices agreed upon. The traverse of the answer 
raises an issue pf f act as to whether or not payment of it was 
so provided for. Issues of ; fact made by the pleadings in 
equity are usually triable by the court, upon évidence taken 
for that purpose. In this case, by consent of the parties, an 
aqcount was prdered to be taken by the master, and returned 
with the évidence, without any trial by the court of that or 
any issue. Taking the account would include trying aJOi 
questions of fact involved with the items. This $20,000 is 
an item of the account, and this question of fact was directly 
involved in adjusting it. As before shown, this question was 
not tried by the master upon so broad an issue as the plead- 
ings, and the construction of the writings adopted left open; 
and as the case npw stands it is still open and uijdetermined. 
As the question was one proper to be determined by him on 
the évidence taken before himi it would probably be withiïi 
the province of the court, in the exercise of its power of 
révision over the report, to détermine it now, upon the 
évidence returned by him. But the parties provided for 
sending the case to the master in a manner which would 
carry this question of fact there for trial, with others. The 
master bas heard the évidence upon it thus far adduced, and 
can take more, if necessary, in order to détermine the ques- 
tion properly. It is more usual to send such questions, so 
situated, back to the master, than for the court to détermine 
them upon the évidence returned. And then the proof, in 
Bome degree, tends to show that the parties never came to 
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any mutual and full agreement as to whether the $20,003 
should be, or was, covered by the increase in priées, or ■was 
left to stand by itself ; and that the orator supposed it was 
so covered, and the défendants that it was not. If in any 
event it should be found that the parties failed to agrée 
about that, then a further account would become necessary, 
which would require sending it to the master again. It 
would leave the défendants entitled to that sum aside from 
the increase of priées, beoause they were entitled to it by the 
terms of the proposai and aceeptances, and they would never 
hâve parted with that right, nor hâve agreed to aecept, 'not' 
aecepted, anythiug else in place of it. It would also leave 
the matter of the increase of priées without being fixed by 
any agreement of the parties in which their minds met, for 
the orator would suppose they were agreeing to one thing 
and the défendants to another, and they would not mutually 
agrée at ail to the same thing. 

The défendants, when they started to agrée about this, 
were entitled to the $20,000, and an increase of priées 
besides, suificient to cover their increased outlay for labor, 
machinery, power, and space, and whatever else they were to 
and did fumish, that they were not to at the former priées. If 
the new priées covered both, payment of them pays both. If 
the défendants did not agrée that it should cover both, they 
are entitled to the $20,000, and an increase of priées to cover 
their increased outlay now. If the increased priées were 
agreed upon to cover the increased outlay only, then they are 
entitled to them as agreed, and the $20,000. If they under- 
stood the increased priées excludedthe $20,000, and the ora- 
tor that they ineluded it, then there was no meeting of minds, 
and consequently no agreement that waS binding upon either, 
as to the increase. In that event the défendants would be enti- 
tled to that sum as an item by itself, and to such an increase 
of former priées as would justly and fairly compensate them 
for their additional undertakings and performances under 
the contract by which the priées were to be increased, This 
increase could only be determined by taking an account of 

v.7,no.l — 3 
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thèse additional matters and things, and whàt the défendants 
'would reasonably deserve to hâve for furnishing them. Thus 
the case might hâve to go to the master, if the court should 
undertake to find that iesue made by the pleadings. It seems 
better to send ail thèse questions to the master, to be acted 
upon by him as shall be found necessary in completing the 
account, which will be more in accordance with the consent 
of the parties and the practice of the court. 

The report, in respect to the item of $20,000, and the mat- 
terP;,connected therewith, and the évidence thereupon, and 
the Gomputation of interest, is recommitted to the master. 



(Circuit Court, J>. Vermont. May Term, 1880.) 

Whbeler, D. J. The master bas now, pursuant to the re- 
commitment of his report to him, found, witbout further 
hearing, that the parties did agrée to divide up the $20,000 
presented as an item for aUowance by the défendants, and 
distributed it to the price of such stone in making the con- 
traot executed May 20, 1875, and filed an amendment to his 
report accordingly. 

The orator insisted that the report, as it stood before, 
showed such a finding, and the défendants that it did not ; 
but the défendants filed exceptions applicable to it in that 
aspect, and the questions arising upon those exceptions hâve 
been fully argued. The amendment is considered to be a 
part of the report, as if it had been made before the excep- 
tions were filed, and the questions arising in respect to it, as 
argued, are considered to be open for détermination now. 
Thèse questions dépend upon whether the finding of the mas- 
ter upon the issue in respect to that item shall stand as 
found, or be reviewed by the court upon the évidence taken 
before the master. 

There is no doubt about the power of a court of equity to 
revise the report of a master by supplying facts material 
which are shown by the évidence, but not stated in the report. 
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by setting aside the findings of faots not shown by any évi- 
dence, or which are contrary to the évidence, and vrhen er- 
rors in law hâve controlled or influence d the finding of 
material facts; but this tevisory power of the court has 
never been considered as covering a right for a party to 
appeal from the master to the court upon disputed ques- 
tions of fact, determined by the master as matters of fact 
upon conflicting testimony. Green v. Bishop, 1 Cliff, 186. 
The question hère is purely one of fact ; it arose upon the 
pleadings, and either party might hâve had it tried and de- 
termined upon évidence taken, according to the usual course, 
before the cause went to the master. The cause went to the 
master by consent, without this issue being tried ; it has now 
been tried and determined as a question of fact, arising upon 
conflicting testimony, by him. To review his décision upon 
it now would be a rehearing of it upon, in effect, an appeal ; 
and more, it would be allowing the party to come back to the 
court for the trial of a question voluntarily taken from the 
court to the master. Such a course is not according to the 
well-settled practice in such cases. The parties hâve had a 
full trial and décision of the question by the master, after his 
attention had been directly called to its controUing impor- 
tance in the views of the court. To diaturb his conclusion 
would be a departure from the usual course, which the court 
would not be warranted in taking, and to which neither party 
would be entitled. The exceptions to the disallowance of 
this item are overruled. 

The computation of interest upon the items and balances, as 
they now stand allowed and disallowed, at the rate allowed, 
remains to be made. It must be made under the supervision 
of the master, or of the court. The reports do not furnish 
means for causing it to be made by the court readily, The 
cause is, therefore, recommitted to the master for the pur- 
pose of having the computation made. No order has yet 
been made as to costs. If any question is to be made about 
costs, upon any questions before the master, as at the hear- 
ing it was suggested there might be, the cause is also recom- 
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mitted for the finding of euch facts as may be applicable to 
such questions in respect to costs before the master, as 
may be made before him. 

Eeports recommitted accordingly. 



{Oireuit Court, D. Vermont. December21, 1880.) 

Wheeleb, D. J. This cause bas been further heard upon 
the second additional report of the master, the motion of the 
orator to dismiss the défendants' exceptions thereto, the 
questions raised by the exceptions, and the questions pre- 
sented as to interest. The motion to dismiss the exceptions 
is founded upon the fact that they were filed more than one 
month after this report was filed. The report as filed, how- 
ever, was not completed so that any final decree could be 
made upon it. There were still open questions in regard to 
interest for the master to act upon, and it was immediately 
recommitted to the master for completion. The parties sup- 
plied the facts necessary to complète the report by stipulation, 
which was filed to take the place of a further report. The 
exceptions were filed within one month after this stipulation, 
by its terms, became a part of the files in lieu of the requi- 
site report. After the report was recommitted it was in sus- 
pense, and there was no report on file to which exceptions 
could properly be addressed. The month given by the rule for 
filing exceptions would not begin to run until there was such 
a report, or something equal to it, to take its place. The 
stipulation took its place when, by its terms, it was to, and 
not before. The month began to run when that time came, 
but did not run out before the exceptions were filed. They 
were filed within the rule, and could not properly be dis- 
missed. 

The exceptions relate to the item of $20,000, and to inter- 
est. The only question as to the former is whether the find- 
ing of fact by the master shall stand, He bas found the 
fact, upon which the allowance of that item dépends, d-"- 
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tinctly against the défendants. He has done this upon con- 
flicting direct évidence of witnesses taking part in the trans- 
action in question, and upon like conflicting évidence as to 
circumstances transpiring afterwards bearing upon the same 
question. Two witnesses state, under circumstances bear- 
ing more or less upon their credibility, that this item was 
dieposed of in a way that it should not romain to be allowed 
to the défendants, and two others that it was not ; witnesses 
testify that after the business was done the parties adjusted 
so much of it between themselves that there was not room 
left for this $20,000 as an existing claim, and that the 
défendants agreed to pay the balance, so far as adjusted, at 
the rate of $1,000 per week, and entered upon such pay- 
ments; while others, with equal knowledge and positiveness, 
deny that what was agreed to and done would exclude the 
$20,000. It is upon such évidence that the finding has been 
made. The défendants could not, with plausibility, and do 
not, claim that the finding is wholly without évidence to sup- 
port it, but do claim that it is against the great weight of 
the évidence bearing upon it. Neither do they show or claim 
to show that the master was actuated by partiality, or other 
wrong motive, dtherwise than by showing that, upon the évi- 
dence before him, his conclusions were wrong. They insist that 
the finding is clearly wrong, and that the court should, for that 
cause, retry the question, or send it to another master to be 
retried. It is not thought to be necessary to say more about the 
power and duty of the court in such cases than bas already 
been said in this case. The power of the court to set aside 
a report of a master is unquestioned, but it is not to be exer- 
cised capriciously, or otherwise, but for good cause ; and mère 
différences of opinion as to the weight of évidence, when they 
exist, do not constitute good cause. Perhaps other mastera 
or the court, if chargea with the duty of finding this faot, 
would find it differently, but that does not furnish sufficient 
ground for setting aside, the report and essaying such a trial 
to see what the res'alt would be. That would be a mère ap- 
peal from the master to the court, or another master, which 
is clearly not allowable. There is no warrant in authority 
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or practîce for such a course in this case. The question was 
brought properly before this master, He has decided it 
apon such grounds that the court cannot, without the exer- 
cise of unusual or extraordinary powers, disturb his décision. 
The responsibility of it was, by consent of the parties, cast 
uponhim, and must rest with him, and they must abide the 
resuit. Harding v. Handy, 11 Wheat. 103. 

The questions in respect to interest relate to the rate at 
which interest is to be reckoned in favor of the défendants, 
and to whether they are to be charged with interest, and, if 
80, from what time. Thèse questions hâve been somewhat 
nnder considération before, but without the aid of mucb 
argument of counsel, and without attention being drawn to 
important facts bearing upon the subject stated in other parts 
of the report than that devoted expressly to it. By the terms 
of the contraet between the orator and défendants they were 
to advance money, and furnish marble slabs and blocks, to 
enable him to fulfil his contracts with the government, and 
were to draw the money on the contracts by powers of attor- 
ney from him, and were to be allowed and to retain out of the 
money so received sufficient to repay themselves for their 
cash advances, and to pay for the slabs and blocks with com- 
missions, and for their services 9 per cent, interest on ad- 
vances, and on the priée of slabs and blocks, after 60 days. 
The orator insists that this is, on ils face, usurious, and that 
only 6 per cent, should be allowed. The défendants claim 
that the effect of this contraet is such that there was no debt 
from the orator to the défendants which could be enforced, 
and that therefore there was no forbearance of money, and 
nothing that could properly be called interest ; and that the 
stipulation for 9 per cent, was a mère mode of fixing their 
share in the adventure, or that it was a provision for com- 
pensation to some extent for what they were to do; and that 
if its character was doubtful its allowance by the master is, 
in effect, a finding as a matter of fact that it was not unlaw- 
ful interest, but a compensation for something else. 

The contraet makes no provision for payment to the de- 
fendants but by the money drawn from the government ; but, 
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Btill, what the défendants were to do in furnishing money a-nd 
materials was to be done for the orator, and to be paid for 
by money drawn in bis name, and if payment from that 
source should, for any cause not attributable to the défend- 
ants, fail, upon common principles underlying the whole 
transaction the orator would be liable as upon an implied 
promise for what the défendants had done for him. It was 
upon this ground, that ail was done for the orator upon such 
security as the powers of attorney and the rétention of title 
to the property afforded, that the orator was made to bear 
the Almaretta loss. But, by attending carefully to what thé 
master says about the item of $3,520.32 for indorsing paper 
and meeting liabilities for the orator, and the item of $5,000 
for services of Charles Sheldon, as well as what he says about 
the item of interest specifically, it is plain that he regarded 
the extra 3 per cent, as a compensation to that estent for 
many things to be done by the défendants for which no com- 
pensation was otherwise provided. As to the latter, he finds 
expressly that if what Sheldon did was within the prérogative 
and scope of the contract, compensation therefor is provided 
in the 9 per cent. ; and elsewhere, under the item of over- 
payment of Jacobs, he finds that the course taken by the 
défendants involving thèse services was adopted in good faith, 
to avoid danger of loss to both parties. In Coclde v. Flack, 
93 U. S. 344, 10 per cent, interest was stipulated for on 
money advances to move products to be sold by ono party or 
the other, on commission to be paid to the party making the 
advances. It was held that the contract was not necessarily 
usurious on its face, and still might be a mère cover for usury 
on the advances, and that it was properly submitted to the 
jury to find what its real character was. So, hère, this con- 
tract is not necessarily usurious. The extra 3 per cent, may 
be a cover for usury, and may be for just compensation. To 
détermine which it is, involves a question of fact. The mas- 
ter, after finding as stated, has allowed the 9 per cent., and 
no exception has been taken to this finding. His finding, 
under thèse circumstances, must be taken as conclusive. 
The défendants were to pay over to the orator what might 
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remain in their hands, after paying themselves, as soon after 
final settlement with and payment by the govemment as 
reasonably might be. Such settlement was had, and pay- 
mejit to the défendants made, in May or June, 1877. This 
is as deiinite as the report fixes the date. Thereafter efforts 
were made by the parties to close up the business between 
themselves. While thèse attempts at settlement were in 
progress, trustée processes were commenced against the ora- 
tor in the state courts, demanding damages in ail to the 
ampunt of $24,000, with costs, two of which were served 
July 13th, and a third October 9, 1877, by attaehing the 
goods, effects, and crédits of the orator in the hands of the 
défendants, which were pending at the time of hearing. The 
facts as to thèse trustée processes appear from the concession 
of counsel in open court and from the answer of the défend- 
ants. This suit was brought March 23, 1878. The question 
is whether the défendants, under thèse circumstances, are 
chargeable with interest on the funds in their hands, and, if 
50, to what extent. 

There was no provision in the contract between the parties 
that the défendants should pay interest to the orator. The 
money in their hands belonging to him did not of itself con- 
stitute an interest-bearing debt. It would become such only 
upon their agreement to pay interest for its forbearance, or 
upon a détention of it, which was wrongful. No agreement 
to pay for forbearance or request to forbear, from which such 
agreement might be implied, appears. They hâve not paid 
the money, but hâve detained it. If the détention was wrong- 
ful, they are chargeable with interest ; if justifiable, not. The 
money was attached in the state court, and this court could 
not interfère with that attachment. The proceeding in the 
state court, commenced before this suit was, must be respected. 
Taylor v. Carryl, 20 How. 583. The pendency of the trustée 
process would not prevent a suit by the orator to hâve the 
amount of his claim ascertained and adjusted. Gen. St. Vt. 
312, § 41; Spicer v. Spicer, 23 Vt. 678; Jones v. Wood, 30 
Vt. 268. This court has concurrent jurisdiction with the 
state court of such a suit on account of the citizenship of the 
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orator. Eev. St. U. S. § 629. But, when brought, the relief 
to be obtained can be no greater than he -would be entitled to 
in a similar suit in the state court. Ewing v. St. Louis, 5 
Wall. 413. In the state court, although the orator might pro- 
ceed to judgment or decree for the amount his due, there 
would be no enforcement of either while the trustée suits 
were pending. Morton v. Webb, 7 Vt. 123; Hicks v. Gleason, 
20 Vt. 139; Jones v. Wood, 30 Vt. 268. 

The orator could remove thèse attachments by satisfying 
the claims of the plaintiffs and procuring the suits to be dis- 
continued, or by substituting bonds for the attachments, 
without affecting the claims they were brought to secure, if 
he preferred that course. Laws of Vt. 1869, No. 42. The 
détention of this money from the orator, while he left it 
to be so held that he had no enforceable daim to it, cannot 
in any just sensé be held to be wrongful. Perhaps they 
would hâve continued to hold it if the attachments had been 
removed; but, if they would, and he wished to cast the re- 
sponsibility upon them of holding it wrongfuUy, he should 
hâve taken càre that prooeedings against himself, which he 
could control, should not bo stand as to enable them to hold 
it rightfuUy. Where a debt is attached which is bearing 
interest at the time of the attachment, the interest may con- 
tinue to run as an incrément of the debt, and be held by the 
attachment with the debt, or be reeovered by the payée if he 
removes the attachment. Adams v. Cordis, 8 Pick. 260. But 
if it does not bear interest at that time, détention of it after- 
wards, during the pendency of the attachment, will not sub- 
ject it to interest. Prescott v. Parker, 4 Mass. 170; Oriental 
Bank V. Tremont Ins. Co. 4 Met. 1 ; Lyman v. Orr, 26 Vt. 119. 
At the time of thèse attachments the parties had neither set- 
tled, nor failed in the attempt to settle, the multifarioua 
claims growing out of the transactions involved, and clearly 
there had been no default then, on the part of the défendants, 
which would couvert this into a debt bearing interest. On 
principle and authority both the défendants are not yet charge- 
able with interest. 

Questions are made about costs, and hâve been heard> 
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The défendants did not objeet to a decree for an account, and 
that_decree was entered and the master appointed by consent. 
Both parties bave prevailed and failed to some extent upon the 
items disputed and litigated, and far enough so that an appor- 
tionment of costs seems proper. Upon considération of the 
items in dispute won and lost by the respective parties, and 
the time and expense probably spent upon each, it seems 
most just that the orator be allowed five-sevenths of his costs, 
and the défendants two-sevenths of theirs. 

There is also a question about the charges of a stenog- 
rapher being a part of the costs. A stenographer was en- 
gagea by the parties to take down the oral testimony of wit- 
nesses upon the accounting before the master. The master 
has certified that this was done by his procurement as mas- 
ter, and that the charges should be taxed as costs of the 
accounting. It does not appear that the parties agreed that 
thèse charges should be so taxed. Whether they can be or 
not dépends upon the authority of the master to mate such 
charges taxable. The master has, under the equity rules, 
very large discrétion about the production of testimony and 
the order of examination of witnesses and of procédure before 
him, but thèse charges are not made taxable fées or costs by 
either the statutes or rules, and the question is whether the 
master can make such charges taxable when the law has 
not made them so. The court cannot employ a stenographer 
at the expense of the government, neither could it at the 
expense of parties without their consent, nor allow one to do 
so at the expense of another, by requiring the expense to be 
treated as taxiable costs. The authority of the master cannot 
exceed that of the court appointing the master. Thèse 
charges are left to be borne by the parties according to their 
contract without being taxed. 

While the accounting was pending before the master, the 
orator procured an order from the master for the taking the 
dépositions of witnesses before a commissioner named at 
Keoktik, lowa, and caused notice to be given to the défend- 
ants that the dépositions would be taken, under the order, on 
a day named, at 10 o'clock in the forendon, at that place. 
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Pursuant to the order and notice, one of the défendants went 
to Keokuk for the purpose of attending upon the taking the 
dépositions, and was there on the morning pf the day named, 
when at 15 minutes before 10 o'cloek the orator, by his attqr- 
neys there, who were also acting as his attorneys in this cause 
hère, caused process by summons to be served upon him in 
a suit in the state court of lowa in f avor of the orator against 
thèse same défendants, upon the same contract and cause of 
action involved in this suit. The défendants filed in this 
cause a motion for an attachment as for contempt, to which 
4;he orator appeared and avowed the bringing the suit there, 
and an intention to prosecute until that cause or this should 
be ended; but allèges that he bad no expectatiou that any of 
the défendants would personally attend the taking the testi- 
mony, nor intention of bringing the sait there at the time of 
procuring the order and giving the notice. This motion bas 
been heard on argument of counsel. This order for the tak- 
ing the testimony was one which the master was fuUy au- 
thorized to make by the provisions of equity raie 77. The 
privilège to parties to jadicial proceedings, as well as others 
required to attend upon them, of going to the place where 
they are held, and remaining so long as is necessary and 
returning whoUy free from the restraint of process in other 
civil proceedings, bas always been well settled and favora- 
bly enf orced. It is mentioned in the Year Book, 20 Henry VI. 
10, and enforced to protect not only the body of a suitorfrom 
arrest, but his horse and other thiugs necessary for his jpur- 
ney, which would otherwise be attachable, by the custom of 
London, from seizure for debt. Bac. Abr. "Privilèges," 4, 17, 
55; Sellon's Pr. 123; Meekinsv. Smith, 1 H. Black. 636; Nor- 
ris V. Beach, 2 John. 294. It extends to every case where 
attendance is a duty in eonducting any proceeding of a judi- 
cial nature, (Bac. Abr. "Privilège," B 2; 1 Greenl. Ev. § 317;) 
to attending upon an arbitrator under a rule of court, (Spence 
v. Stewart, 8 East, 89 ;) upon commissioners in bankruptpy, 
{Arding v. Flower, 8 T. E. 534;) to witness giving a déposi- 
tion under an order of court, (1 Greenl. Ev. § 317; U. S. v. 
Edine, 9 Serg. & Eawle, 147 ;) and to a party inqiiiring after 
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évidence ander leave of court, (Bac, Abr. "Privilège," B 2.) 
The privilège arises out of the authority and dignity of the 
court where the cause is pending, and protection against any 
violation of the privilège is to be enforeed by that court, and 
will be respected by others. Hurst's Case, 4 Dali. 387. A 
writ of protection issued out of that court is proper, but is 
not necessary, except for convenient and authentic notice 
to those about to do what would be a violation of the priv- 
ilège. It neither establishes nor enlarges the privilège, but 
merely sets it forth, and commands due respect to it. Me- 
iVeirs Case, 6 Mass. 264; 1 Gréenl. Ev. § 216. 

In Hall's Case, 1 Tyler, ,274, a writ was actually issued. It 
commanded ail civil officers, and other persons, to abstain 
from éxecuting or serving any civil process upon the body. 
Thé court said that the objèct of the privilège was that the 
perron sbbuld not be drawn into a iforeign iurisdiction, and 
tliel^e'lje exposed to be entangled in litigation, far from his 
hoine.'which miist ever be atténded with augmented expense, 
and, itiat the writ siispended àll civil process against him. 
i^è service' made in that è'ase was by arrest, which was com- 
mon'at that timë, but an exposure to service by summons 
woîïlâ be equally an exposure to distant and vexations litiga- 
tion^ ànd within thé' tùischiefs mentioned by the court. A 
pàirïy wto cbuld nôt attend tb his suit without being liable to 
siiçi' service, woulâ be unAer personal restraint from which 
those engiaged in the administration of justice hâve a right to 
bè free. Halsey v. Stewart, 1 South. 366. 

ïh Miles Y. McCullough, 1 Binn. 77, the défendant, while 
a|ténding that court, was served with a summons at the suit 
of the plaintiff, and moved that the service be set aside upon 
the ground of privilège. The plaintiff contended that he was 
privilèged from arrest alone. The court said that it had been 
repeatedly ruled that he was equally privilèged from the serv- 
ice oî a summons, and set the service aside. This service, 
80 near the time of commencement of proceedings, was prob- 
àbly in the constructive présence of the authority acting under 
the order, which would of itself be a contempt. Blight v. 
Fisher, 1 Pet. C. C. 41. It was imposing upon the défendants 
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the defence of litigation there, from which they had thô right 
to be free, by those who knew ail the facts on ■which the 
exemption rested. Bac. Abr. "Privilège," B 2. The most 
difficult question is whether they can hâve relief hère. It 
is said that this court has no jurisdiction over the proceed- 
ings in a state court, which is true. The statuts régulâtes 
this. Eev. St.. U. S. § 720. Watson v. Jones, 13 Wall. 
679. But this statute did not prevent the United States cir- 
cuit court from releasing a défendant from prooess ont of the 
suprême court of Pennsylvania, violating its protection. 
Hurst'sCase, 4 Dali. 387. The object is not to restrain proceed- 
ings in the atate court, but is to prevent abuse of the privi- 
lèges Of this court. This proceeding, of itself , has no relation 
to the subject of litigation in the state''Court, but rests upon 
the fact that a litigant in this court has been dravén into liti- 
gation thére in violation of the protection which ail courts 
fùrnish toliti^rits before them, without regard to the sùbject 
of that litigation. That subject •hïts been alluderd to mereiy 
tô show fiill knowledge on thé part of thosè engaged. The 
pfocèeding rôsts upoù'the idea that whftt wfts done #às a corit- 
tempt, which thô court shtttld punish. 1 Grèenl. Ev. § 216';' 
MèNeWs Gàse, 6 Mass.' 264. * Still, this court, "as are aîlféd- 
«ral coilrtff, is limited in-its pôwer to pùniôh for Cônieiiipt; 
Their pOwer ëxtends only to misbeha'^ior in présence of the 
•cotlrt, or so near*as to obstructthe administration of justice, 
or of ôffiieérs of the court, and to disobedience or résistance to' 
any la^vful writ, process, order, rule, décree, or command of 
the courts. Eev. St. U. S. § 725. 

The master was acting under the authority of the coart 
-when he made the order. A distuiJbance of the master's 
proceedings would hâve been a cOntempt of the court; and, 
had any one undertaken by force to prevent the défendants 
from attending the examination of witnesses ofdered, prob- 
ably no one would contend it was not a contempt. This 
interférence was of the same nature; still, it is not punish- 
able as a contempt unless it was done in disobedience of, or 
résistance to, an order of the court. This does not mean a 
written order always, but only an exercise of authority, con- 
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stitiiting a requîrement. Had a writ of protection issued, as 
one might, there would hâve been no question but that there 
was an order to be regarded. But, as before ehown, the act- 
ual existence of such a writ neither makes nor adds to the 
protection, The order to take testimony issued under the 
authority of the court carried with it the protection of the 
court from the service of foreign process in attending the 
taking. That protection was an order. McNeil's Case, & 
Mass, 264. The service of the process was a disobedience of 
the order. The service of the process in HaU's Case was 
denominated a disobedience of the writ, in the opinion of 
the court. 1 Tyler, 274. The conductof the orator consti- 
tuted a contempt of the authority of the court, whether it was 
so actually intended or not. The spirit and intention of the 
statute, if not the letter, warrant and allow punishment for 
it in the manner provided by statute. It is argued that it 
should extend to requiring that suit to be discontinued, but 
the statute only autborizes punishment by fine or imprison- 
ment. It appears that the suit bas been removed to the féd- 
éral courts. Had the service been made of process from 
those courts, it would, on motion made in season, hâve been 
set aside. Steiger v. Bonn, 4 Fed. Ebp. 17; Sui^ar Refinerp 
V. Mathiesson, 2 Cliff. 304. And perhaps it would hâve been 
in the state court. Whether such proceedings bave been had 
as to make it too late to make such motion now, does not 
appear of record. It is due to the proper administration of 
justice that the suit should be ended before the orator bas 
relief hère. This can be accomplished now by stay of exécu- 
tion until that suit is discontinued, without violating the 
statute against staying proceedings in a state court. In view 
of the circumstances, it is deemed proper that the orator 
should make good to the défendants ail expenses incurred by 
them in conséquence of that service of process, and that 
exécution in bis favor in this case be stayed until évidence 
of the discontinuance of that suit is filed. 

The exceptions are overruled, the report is accepted and con- 
firmed, and a decree ordered for the orator for the amount due, 
aJlowing interest at 9 per cent, on balance due the défendants. 
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with five-sevenths of the orator's costs, after de'ducting twd- 
Bevenths of the défendants' costs, and the expenses to the 
défendants of the suit in lowa, ineluding reasonable çounsel 
fées, to be taxed by the clerk, which are allowed as a fine 
against the orator, with a stay of exécution until évidence of 
the discontinuance of that suit is âled. 



Egbbbt and others v. Citizens' Ins. Co. of Missovbi. 
[Circuit Court, £. D. Miuouri. March 28, 1881.) 

1. Déposition — Caption — Namino Parties. 

Where dépositions are taken de bene eue, under the act of congress 
of May 9, 1872, in a case in which there are several parties plaintiS 
and défendant, it is not necessary to state in the caption the names 
of ail the parties to the suit. It is sufflcient to give the style in the 
case thus : A. B. fi cU.,plaintiff», r, C. J). et al., défendants. 

2. Samb— Samb. 

A caption sufflciently shows the reason for taking dépositions i( it 
States where the dépositions are taken, without giving the distance 
from the place of taking to the place of trial, if the distance is in 
fact, and is well known by ail parties to be, more than 100 miles. 

3. Bame — Cbktificatb. 

Where an oflacer by whom dépositions are taken seals them up, 
marks the stylo of the case on the envelope, directs them to the'clerk 
of the court in wWch the case is pending,, aiid writes the usual in- 
dorsement across the seal, and the dépositions are received by the 
clerk to whom they are addressed, through the mail, held, that the 
certiflcate to the dépositions should be dëcined sufflcient, though it 
f ails to state that the offlcer delÏFéred the dépositions to the court in 
which the cause was pending, or that he sealed them up and deposited 
them in the post-office. 

Motion to Suppress Dépositions. 

E. T. Farish, for plaintiff. 

0. B. /SoMsttm, for défendant/ 

Tbbat, D. J. The severàl plaittiffs named in this suitj^ 
according to the pétition, were copartners doing business ;in 
San Francisco,' Califomia. The défendant, being a Missonri 
corporation, had an established agency in the îonûer plaée, 
ând its agents there drew abill of exchange on the^défeûdant 
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dated July 12, 1877, for $2,500, on account of a loss stis- 
tained under a named policy. Said bill went to protest. 
Subsequently, in 1877, successive payments thereon were 
made to the amount of $1,700, and this suit was instituted 
September, 1879, in the state court, for the balance due. The 
défendant filed a gênerai déniai, and caused the suit to be 
removed to this court, January, 1880. In the course of 
subséquent proeeedings the plaintiffs, by their attorney, gave 
the foUowing notice tô take dépositions : 

R. S. EasEBT et al. m. The Citizbns' Ins. Co. of Misboubl 
{In the United States Circuit Court, Eastem District of Missouri.) 

To the above-named défendant or O. B. Sansum, attomey of record; 

Tou are hereby notifled that dépositions of George W. Scott, C. D. 
Farnsworth, J. P. Clark, and E. Potter, witnesses, to be read in the above- 
entitled cause, on the part of plaintiS, •will be taken at the office of 
Samuel P. Murphy, notary public and commissioner, No. 607 Montgomery 
Street, in the city of San Francisco, state of California, on the fourteenth 
day of February, 1881, between the hours of 8 o'clock in the forenoon and 
6 o'clock in the af temoon of that day ; and that the taking of said dépo- 
sitions, if not completed on that day, will be continued from day to day, 
at the same place ttnd between the same hours, until completed. 

Edw. F. Pahish, Attomey for Plaintiffs. 

Service of the above notice is hereby acknowledged. St. Louis, Jan- 
uary 26, 1881. 

O. B. Basbum, Attomey for Défendants. 

Under this notice dépositions were taken and returned to 
this court. A motion has been filed to suppress those dépo- 
sitions on several grounds, and numerous authorities cited in 
support of the motion, most of which pertain to ex parte 
dépositions under the actof 1789, and are deemed inapplica- 
ble to dépositions taken under notice pursuant to the act of 
1872. When an ex parte course was pursued under the 
foriner act, the courts insisted upon a rigid compliance with ail 
its requirements, inasmuch as such proeeedings were in 
dérogation of the common law, and might be had without 
notice to thé adverse party, or bis attorney, under cjrcum- 
stances indicated therein. If a party chose to pursue that 
course, the suprême court of the United States, in 1851, 
(Walsh V. Rogers, 13 How. 283,) said: "Testimony thus 
obtained must alwaya be unsatisfactory and liable to sus- 
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picion, especially if tbe party bas had time and opportunity 

to take it in the regular way." That court gave the reason 

which induced the act of 1789 in that respect, restated the 

rule that dépositions without notice were in dérogation of the 

common law, etc. There was a hint, at least, looking to the 

distinction between dépositions when taken with and when 

taken without notice. Tbe act of 1872 bas, to a large ex- 

tent, cured the evil thus complained of. 

Thèse gênerai remarks are hère made, because it is not pro- 

posed to review in détail tbe many authorities cited, or to 

enter upon a discussion of each of tbe several grounds of tbe 

pending motion. It must sufiSce to pass upon each seriatim. 

It is objected to as folio ws : 

(1) Because the caption of the dépositions fails to state the names of 
ail the parties to the suit ; that is, instead of naming each of the copart- 
ners plaintiffs, it followed the style of the case as given in the notice, and 
as docketed. 

The strict rule laid down by tbe United States suprême 

court with respect to transcripts of records to that court on 

error or appeal, upon which judgment or decrees may foUow, 

it seems to us ought not be pushed to tbe extrême contended 

for with respect to dépositions, where ail tbe parties had 

notice and knew in what case the testimony was sought. 

(2j Because the caption of said dépositions f ailed to show any cause for 
taking sald dépositions ; that is, it does not state that San Francisco, in 
California, is more than 100 ttiiles distant from St. Louis. 

It wUl be observed from tbe statement of the case that it 
originated in San Francisco, through tbe agents of tbe défend- 
ant, and tbe notice was to take the dépositions there, and the 
respective parties knew as well as this court, judicially, that 
tbose cities are more than 100 miles distant. Why, then, 
sbould tbe notary be required to state what was apparent and 
known to ail concemed. The act of congress gives tbe dis- 
tance as good cause for taking such dépositions. 

(3) Because the offlcer before whom said dépositions were taken fails to 
certify that he dellvered them to the court in which said cause is pend- 
ing, or tiat he sealed them up and deposited them in the post-office in 
San Francisco. 

This objection is fuUy met by tbe fact that tbe envelope 
v.7,no.l — 4 
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eàme through the mail from San Francisco, addressed to the 
clerk of this court, was received by the latter accordingly, was 
marked with the style of the case, and had the usual indorse- 
ment across the seal. It cannot be supposed that before seal- 
ing the envelope the officer was bound to certify in the en- 
«losed certificate that he had done what could net be done 
until after the sealing. 

The other objections are toc vague and indefinite to require 
notice. It is not to be understood that this court will relax 
Any rule "which is proper or essential to enable it to ascertain 
definitely that dépositions are taken within the requirements 
of the aets of congress, and with due regard to the interest of 
contesting parties. 

There are in civil cases, as stated in the act of 1789, and 
as continued in ail subséquent législation, two grounds for 
taking dépositions : 

(1) That the witness lives at agreater distance than 100 miles from the 
place of trial ; (2) that, if living within 100 miles, he is boùnd on a voy- 
age to sea, or is about to go out of the United States, etc., etc. 

If it definitely appears that the wituess résides more thaû 
100 nules distant, the ground for taking the same is within 
the terms of the statutes; and in order to read the same 
nothing further is required, provided the saine was properly 
taken and certified. Under the second head, it may be that 
if objection is made the court would refuse to hear the 
déposition if it appeared that the witness was still within 
100 miles. The several provisions of the United States laws 
on this subject are embodied in section 863 et seq.; and by 
an examination of the varions prier acts of congress indicat- 
ing the course of législation on the subject, and the many 
décisions made from time to time under the then-existing 
statutes, it will be seen that under section 863 reasonable no- 
iice must now be given in writing by the party or his attorney 
to the opposite party or his attorney, as either may be near- 
^st, which notice shall state, eic, Pursuant to this section 
the dépositions in this case were taken, and, it is haldytaken 
in due conformity with the statutes, as sufficiently appears 
from the record, notice, and certificate. 
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A party may apply for a dedimus and cause testimony to 
be taken, if the dedimus so states, orally; full notice being 
given to the opposite party, or his attorney, to appear and 
croBS-examine, or to take the testimony by interrogatories 
and cross-interrogatories, filed and settled by the court. 

The motion to suppress is overruled. • 



Bbown V. Memphis & C. B. Co. 
(Circuit Court, W. D. Tennessee. April 25, 1881.) 

1. Cabkieeb op Pabsengeks— Female Pabsengbr — Unchastity — Ex- 

clusion FBOM Ladies' Car. 

A railroad company may rightfuUy exclude from the ladies' car a 
female passenger whose réputation is so notoriouBly bad as to furnish 
reasonable grounds to believe that lier conduct will be oflensire, or 
whose demeanor at the time is annoying to other passengers; bat she 
cannot be excluded for unchastity not aflecting her conduct, or fur-, 
nishing reasonable ground to believe she will misbehave hersetf in 
the car, Trhen her demeanor at the time was lady-Iilce and unezcep- 
tionable. The charge of the court in this case (C Fbd. Kef. 499) re- 
aflSrmed on motion for a new trial. 

2. Reabonabus Rboulation— Mdced Question of Law and Fact. 

It is not error for the court, in charging the jury, to say that a given 
régulation is unreasonable, when the court explains tb the jury what 
what would be the rules of law by which the reasonabteness or un- 
reasonableness is to be teeted, and leaves to the jury the détermina- 
tion of the facts of the particular case. The ruling in this case on 
demurrer (4 Fed. Réf. 37) esplained and applied. 

3. Damaobs— CompensAtort aud Positive — Absence op Malice — 

GtooD Faith in Dischabgb op Durr. 

It was not errer to refuse a charge that the absence of malice on 
the part of the conductor, and gbod faith in what he regarded as his 
duty, would deprive the plaintiff of a right to punitive damages, and 
reduce her claim to such as are purely compensatory, when the court 
modlfled it by addlng that such facts, if true, should be taken in mit- 
igation of the punitive damages the jury should see proper to give. 
The jury may protect the public and enf orce the légal duty of a carrier 
of passengers by infiicting punitive damages, where an unreasonable 
régulation is insisted on by the carrier, and a bonaflde belief in the 
right to enforce the régulation is only a matter of mitigatlon. 
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4. Caekieb— Weongpul Excltjbion of Pabsenqee— Right of Résist- 

ance — Damages. 

A passenger about to be wrongfully ejected is not bound to sub- 
mit without résistance, but it should not be eneouraged, as it leads to 
afCrays and turbulence, and is generally useless where there is a dé- 
termination to remove the passenger from the train. Butwliilesuch 
résistance is no defence to the action, if personal injury be inflicted 
as a resuit of it the Jury may look to the fact of résistance in mitiga- 
tion of damages. 

6. Bame Subjeot — Excessive Verdict. 

It is the exclusive province of the jury to afflx the damages, and 
where they are cautioned against excessive verdicts, préjudice, and 
passion, the court will not disturb their verdict iu a case contain- 
ing éléments of gross personal indignity and injury. 

Motion for New Trial. 

Inge 4 Chandler,ÎQr plaintiff, oited Etting v. Bank, 11 Wheatv 
75 ; Hallaway v. Armstrong, 30 Miss. 504 ; Adams v. Poiver^ 48 
Miès. 451 ; Dorseyv. Spirey, 57 Miss. 627; Çlymerv.Camefon, 
56 Miss. 593; Perry v. Clark, 5 Miss. (How.) 495,; Brantley v. 
Carter, 26 Miss.; Cameronv. Wataon, 40 Miss. 191; Corbin 
y. yÇameron, 31 Miss. 670; Hanna'y. Itenfro, 32 Miss. 125; 
M.éC. R. Co. y. Whitfield, 4:i Miss. %4<à ; Sirnpsoriy. ^on- 
de«, 23 Miss. 524; Pritchard v. Meyer», 13 MiiBs. (8. & M.) 
532; Barkins v. Winston, 24 Misa. A8Î ;' Docier y. Elli's;- 28 
Miss. 720; Bank v. Railroad Co. 58 Miss. QOOiAbbrighton^ 
V. Railroad Co, 38 Miss. 280 ; Hurst v. Railtàdd Co. 86 Miss. 
^60; Bailey v. Railroad Co. 40 Miss. 402; Qarland y. Stew- 
art, 2 George, 314; Oay y. Simley, 3 George, 309; Harris v. 
Holliday, 4 How. (Miss.) 338 ; Watson y. Dickens, 12 g. & 
M. (Miss.) 608 ; Woods y. Gibbs, 6 George, 559; Storall y. 
The Bank, 8 S. & M. (Miss.) 305 ; Philbrick y. Hdlloway, 6 
How. (Miss.) 91; Skinner y. Collier, 4 How. (Miss.) 376; 
Bohn y. Steam-boat, 7 S. & M. 715 ; Fox y. WiUiams, 6 George, 
533 ; Hand y. Grant, 5 S. & M. 508 ; McMullen y. Mayo, 8 

5. & M, 278; Cogan y. Frisly, 7 George, 178; McOhee y. 
Harrington, 13 8. & M. 403; Atwood v. Meridith, 8 George, 
635; Baringer y. Nesbitt, 1 S. & M. 22; Drake y. Sergent, 7 
S. & M. 458; Routh y. Agricvltural, etc., 12 S. & M. 161; 
Hare v. Sproul, 2 How. (Miss.) 772; Rtdon v. Sintals' Heirs, 
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Id. 881; Garrett t. Hichnan, 41 Miss. 94; Wright v. Alex- 
ander, 11 S. & M. 411; Dean y. Young, 13 S. & M. 113; 
Verchum v. Byron, 7 How. (Miss.) 365; Brantley v. Carter, 4 
Cush. 282; Simpson v. Bowden, 1 C. Page, 526; Wiggins v. 
McGimpsy, 13 S. & M. 532; ffi/Z v. Cafein, 4 How. (Miss.) 
231; So. Law Eev. 791, (note;) 1 Greenl, Ev. § 51; Best, 
Prin. Ev. §§ 61, 64, 65, 229, 249; Peck v. KaUroad Co. 10 
N. Y. 587; McKinney v. Railroad Co. 44 lowa, 314; Mar- 
quett V. Railroad Co. 33 lowa, 562; Thomp. on Carriage of 
Passengers, 302; Railroad Co. y. Vallely, 32 Ohio,. 315; 
Mwrphy v. Railroad Co. 118 Mass. 228; Haléy v. Railroad Co. 
21 lowa, 15; Hutohinson on. Carriers, 473; 5 So. Law Eev. 
(N. S.) 777; 10 Cent. L. J. 41; 9 Cent. L. J. 208; Mà&re v. 
Railroad Co. i Gray, 465; Holmes v. Wakejield, 12 Allen; 580; 
Goss V. Goss, 3 Hnmph. 278; Pettit v. Pe«t<, 4 Humph. 191; 
Busby V. Smith, 3 Humph. 406; 'Law^yF. iîaàiroatiCo. 32 lowa, 
534; Zîoss \. Railway, 36 Wise, 450; Healing v. Raihoad Co.> 
28 Ohio, 23; Railroad^ Co. :v. Vandiver, 43 Pa. 365; fflinev. 
RaiJ/road, S7 C&l. iOO; Putnam y. Railroad Co. 55; N. Y; 103; 
Williamson v. Railroad Go. .66 N. Y. ;643; .Day V. Ozt^rfra, 5 
Mich. 520; Applewhite y. AUen, 8 Humph. 697; Davidv, BeU, 
Peçk, 135; Brison v. Amitta, Peck, 194;, Railroad Co.:^. Will- 
iams, 55 m. 185, . .;. ,: , ■ .;: 

Humes d Poston, for défendant, cited Angell on Carriers, 
525; Thompson on Carriers, 10, 14,316,317; HiUiard^on 
New Trials, 384; 3 Graham & Waterman, New Trials, 1063; 
Jenks V. Coleman, 2 Sumn. 221 ; Neits v. Clark, 1 Cliff. 149; 
Thurston v. Railroad Co. 4 Dillon, 321 ; Seymour v. Railroad 
Co. BisB. 146; Ferry-boat v. Gregory, 2 Ben. 239; Da^ v, 
Woodward, 13 How. 371; Railroad Co. v. Quigley, 21 How. 
— ; Deane v. Pearson, 4 Wall. 605; Railroad Co. v. Owens, 
91 U. S. 492; Telegraph Co. v. Ej/ser, Id. 495; HoZi v. De 
Cuir, 96 U. S. 502; Commonwealth v. Power, 7 Mets. 596; 
FeMfeiw V. Railroad Co. 11 Allen, 104; Gardner v. Mitchell, 6 
Piok. 115; Markham v. Brown, 8 N. H. 523; Bennett v. Dwf. 
tow, 10 N. H. 481; Railroad Co. v. MiM«, 55 Pa. St. 211; 
State v. Overton, 4 Zah. 441 ; iîaiiroad C7o. v. Ayres, 29 N. J. 
Law, 395; Day v. Owe», 5 Mich, 520; Boss v. RaiJ/road Co. 
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36 Wis. 450 ; Barray v. Steam-boat, 67 N. Y. 301 ; Jackson v. 
Hook, 5 Cow. 208; Jackson v. Crosby, 12 John. 354; Stephens 
V. Smi^A, 29 Vt. 153 ; Barker v. French, 18 Vt. 460 ; Briggs 
V. Oleason, 27 Vt. 116 ; Railroad Co. v. Vandyme, 57 Ind. 576 ; 
iîaiZroad Co. v. Anthony, 43 Ind. 188; Railroad Co. v. Blotcher, 
27 Md. 286; Travers v. Railroad Co. 63 Mo. 423; LiWis v. 
Railroad Co. 64 Mo. 476; Railroad Co. v. Burke, 53 Miss. 
200; Railroad Co. v. CoZe, 29 Ohio. St. 126; Levitsky v. JoAn- 
«o«, 36 Cal. 43; Aldrich v. Howard, 7 E. I. 87; Heaton v. 
Fireins. Co. là. 508 ; Marfiw v. Ehrenfels, 24 111. 189 ; Pal- 
ace Car Co. 76 111. 126 ; ÏTaWa v. Johnston, 4 Texas, 319 ; 
Waller v. Graves, 20 Conn. 311; Snowman v. WardweU, 32 
Me. 276; Turnley y. Evana, 8 Humph. 223; SAorp v. Trecce, 
1 Heisk. 447. 

The plaintiff, a colored woman, recovered a judgment 
against the défendant corporation for $3,000 for a -wrongful 
exclusion from the "ladies* car" of one of the defendant's pas- 
senger trains. Â statement of the defences set up, and the 
mlings of the court on the démarrer, will be found reported 
in 4 Fed. Bep. 37, and a synopsis of the charge of the court 
on the main question involved is reported in 5 Fed. Bep. 
499. Besides the exception to the charge as there found, 
the défendant assigned four other grounds for a new trial, as 
foUows : 

(1) "That the court, in its charge, substantially said to the 
jury : That such a régulation was unreasonable ; for, that it 
makès the irresponsible conductors of passenger trains the 
censors of the virtue of the women of the country, as they 
would necessarily hâve to pass upon the chastity or unchas- 
tity of the mothers and wives and daughters of the country, 
and might exclude one and allow the other to pass, as it 
suited their caprices. 

(2) "The court erred in refusing to give the fifth instruction 
askéd by défendant, in the foUowing language : 'If the jury 
fiùd, from the proofs, that the conduotor, in exclûding the 
plaintiff from the ladies' car, acted in good faith, in discharge 
of whàt'he regarded as his duty, and not maliciously, or wan- 
tonly, or with nnnecessary rudeness, although he may hâve 
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•befin mistaken in his duty and violated the rights of the 
plaintifif, yet she would not be entitled to recover punitive, 
-exemplary, or vindictive damages, but such as are purely 
compensatory.* But the court refused to give the instruction 
as requested, and charged ' that such facts should be taken 
in mitigation of such punitive, exemplary, or vindictive dam- 
ages as you may think proper to give.' 

(3) "The court erred in refusing the sixth instruction of 
défendant, as foUows : * If the jury find, from the testimony, 
that the conductor was discharging his lawful duty in requir- 
ing plaintiff to leave the ladies' car, and, in attempting to 
x)vercome her résistance, injured her, then the burden of 
proof that he used unnecessary force and violence is on the 
plaintiff to satisfy the jury, by a clear prépondérance pf 
iestimony, that the conductor did use such unnecessary force 
and violence; and if the counter- testimony of défendant, as 
^etailed by Hall and Stone, preponderates over that of plain- 
iiS. and her witnesses, in the opinion of the jury, then they 
must find for the défendant.' 

(4) "Again, we insist that the new testimony disoovered 
after the trial (the witness White) is sufficient to grant a new 
irial, as the court can easily see that another crédible wit- 
ness, supporting Governor Stone and Hall, as to the alleged 
«hoking of the plaintiff, would, in ail probability, hâve lim- 
ited the recovery to compensatory damage againgt the de- 
fendant. The testimony was disoovered only accidentally 
after the trial, and by no human agenoy, or reasonable or 
extraordinary diligence, could it hâve been disoovered earlier." 

The affidavits of newly-discovered testimony show that 
one White was in the car at the time, and he détails the oc- 
currences in a way tending to corroborate the defendant's 
witnesses. It is said the f act that this witness was présent 
was not discovered until after the trial of the case. The faots 
not already shown by the previous reports of this case ap^ 
pear in the opinion of the court. It should be stated that 
the plea which justified the exclusion, on account of color, 
was withdrawn because this company makes no distinction 
on that aceount, and the rea-sonablenessiof any régulai ton 
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based on color was, therefore, not passed upon by the court 
Vide 4 FED, Eep. 37, 38. 

Hammond, D. J. This case is again before me on a motion 
for a new trial, and I hâve been aided by lengthy oral argu- 
ments, and an elaborate printed brief for défendant of unu- 
sual eamestness and exhaustive research. It is conceded by 
the learned counsel for défendant that "in ail cases of exclusion 
for any reason we hâve not found a single case of a woman, 
but that on account of color, in Railroad Co. v. Williams, 55 
m. 185, and Railroad Co. v. Miles, 55 Pa. St. 209," to which 
may be added Railroad Co. v. Brown, 17 Wall. 445, and other 
cases not necessary to cite. This statement accords with 
my own researches, for when this case was before me on 
demurrer I endeavored diligently to discover if the defence 
set up in the spécial plea in this case had ever before been 
made. The reason is plain. Thieves, rioters, gamblers, 
drunkards, or otherwise disorderly persons are not generally 
women, nor while traveling do women often misbehave, our 
own sex being substantially monopolists of thèse vices ,* nor 
are they generally engaged in any calling which can be used 
to the détriment of the carrier's business, by using his means 
of transportation to solicit patronage for a rival line, as in 
Jeudis V. Coleman, 2 Sumn. 221, the leading case on this sub- 
ject ; and it is for this reason that carriers, acting upon the 
notions of chivalry that, with ail its vices, characterize our 
sex, seek to protect women from the rude conduct of the dis- 
orderly by providing for them a spécial "ladies' car, " in which, 
while traveling alone, they may be somewhat secluded. And, 
in my judgment, this case of Jencks v. Coleman bas been often 
misapplied, as it bas been in argument hère, during which 
its language was repeatedly quoted with constant réitération 
of emphasis. In delivering his opinion in the case, Mr. Jus- 
tice Story uses language which, interpreted in the light of 
the facts he was considering, and of the facts of subséquent 
cases that bave foUowed it properly in judgment, contains the 
enunciation of a principle that has become established law. 
But when he speaks of the character and conduct of paasen- 
gers ^'who are guilty of grosa and vulgar habits of conduct, or 
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who make disturbances on board, or -wliose characters are 
doubtful or dissolute or suspicious, a.nà, a fortiori, yfhoae char- 
acters are unequivocally bad," he moans character, habits, 
and conduot that are injurious to the other passengers in the 
sensé that it subjects them to loss at the hands of the thief 
or gambler, to discorafort by reason of personal trespass and 
insalt, or to annoyance by the exhibition of gross and vulgar 
habits. He does not mean that the common carrier, in the 
interest of the public, or its own aupposed interest, shall 
beoome a oensor of individual morals by assuming to classify 
his passengers according to his own idea, more or less fastidi- 
ous, of their character or conduct, as established by their 
private lives. The carrier has nothing whatever to do ■with 
private character or conduct, except so far as it furnishes 
him with évidence of a probable injury about to be inflicted 
on his other passengers or his business. He must carry ail 
who come properly dressed, and who behave genteelly, and 
cannot classify them according to their gênerai moral répu- 
tations, though he may exolude those who are at the time 
inflictinginjury and annoyance, or who hâve so unequivocally 
bad réputations for some vice that tends to injure and annoy 
the passengers, that he has reasonable grounds to assume 
that they will, if permitted to remain, put the vice in prac- 
tice ; nor need he wait for an overt act. It is easy enough to 
imagine the case of a dissolute man or woman so abandoned 
to habits of unchastity that either would, in a raUroad car, 
give just offence by lascivious solicitations, the exhibition of 
indélicate manners, or the use of improper language ; and a 
réputation for such conduct would justify exclusion. This is 
the issue made by the spécial plea hère, and the one sub- 
mitted to the jury, and found against the défendant corpora- 
tion under a charge almost identical with the language of 
this opinion on that point. 

The difficulty in this case arises from the fact that the 
défendant was not willing to confine the issue to that of- 
the spécial plea, which. alleged that the plaintifl was a 
notorious courtesan, addicted to the use of profane and in- 
décent language in public places, and of gross and vulgai 
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habits of conduct, {vide 4 Pedebal Reporter 38,) and which, 
if the jury had found to be true, -would hâve been a good 
defence ; but insists that, on the f acts as proved, and under 
the gênerai issue, it was entitled to a verdict, and should now 
hâve a new trial, because the court did not adopt that view. 
I cànnot better présent the principle upon which we were 
asked to try the case than by extracting it from the brief of 
defendant's counsel. "We submit," say they, "that nothing 
could be more répulsive and annoying to ladies, and their 
fathers, husbands, and brothers, than to know that whore& 
will be entitled to be seated by them in railroad cars ; " and 
again, "Why establish or miaintain a 'ladies' car' at ail, if 
whores, and ail other classes of improper characters, can get 
admittance there, and their exclusion tberefrom can only be 
juStified from bad conduct at the time ?" This position wa& 
defended and illustrated by the argument ad hominem before 
thé jury, and to the court, with great véhémence, and is not 
withont some force. Passing the question whether the jury 
on the facts would so designate this plaintiff, the argument, 
in nay opinion, is as -whoUy unsound as if applied to prevent 
the characters described from walking on the same street 
with "ladies. " Nor do I see why it should not be applied to 
men as well as women, so as to exclude whoremongers, not 
only from the "ladies' " car, but from that in which "gentle- 
men" ride. But the expérience of every man who travels dem- 
onstrates that, as a fact, no suoh classification is attempted ; 
and the proof was satisfactory that this company does not 
adopt it, and no régulation was proved that especially author- 
ized it. The conductor testified that he was instructed to 
keep out improper characters, which he considered would 
exclude prostitutes ; but défendant was challenged by plain- 
tifif's counsel to prove a single instance in which a woman 
had ever been excluded from their ladies' car for want of a 
réputation for virtue at home, and no such instance was 
offered, except the exclusion of this plaintiff twice before by 
this same conductor. On the other hand, the plaintiff proved 
that she had frequently traveled in the "ladies' car" on this 
road with other conductors, and had never been excluded 
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except by thîs one; and that women known to be prostitutea 
had traveled in auch cars without objection, and that thia 
oonductor had been seen talking familiarly in the ladies' car 
with white women known in the town where plaintiff lived, 
and ail along the road, as belonging to the denounced class. 
The conductor denîed ail knowledge of thia, and it may be 
that be did not know it ; bnt it is étrange that more exclu- 
sions, by himself or other conductora, were not shown, if it 
'was the habit of the company to so claasify the passengers. 
It was proved that the car in which this plaintiff was ordered 
to ride was filled with "yirtuoua ladies, wivea, mothera, and 
daughters, and their buabanda and fathers;" and yet this 
woman, notwithstanding the pretended régulation, was to be 
placed "in contact" with them. It ia true, they were "emi- 
grants," but none the less entitled to protection at the hands 
of the carrier ; and while they might hâve sought protection 
in the "ladies' car," as suggested in the argument, they would . 
bave had to pay lirst-class fare, as this plaintiff did, to be so 
«ntitled. The truth is, thia whole defence is based upon a 
strained construction of the word "ladies," as applied to 
"ladies' car," used in the parlance of railroad people. 

In Bass v. Railroad Co. 36 Wis. 460, a maie passenger was 
forcibly ejected from a car, and the defence was "that the car 
into which the plaintiff entered was a 'ladies' car,' set apart by 
a régulation of the company for ladies and for gentlemen 
accompanying ladies, as plaintiff knew;" and the court, in 
justifying this régulation, does say that "even women, or men 
accompanying women of offensive character or habits, may 
be excluded, so as to group women of good character on the 
train together, sheltered as far as practicable from annoyance 
and insuit." This is the nearest approach td any judicial 
sanction for the argument uuder considération I hâve found. 
Passing the fact that it is obiter, the languagô quoted, like 
that of Jencks v. Coleman, must be understood to apply only 
to cases "where it can be satisfactorily proved [to use the 
words of the learned chief justice in Venton v. Railroad Co. 
11 Allen, 304] that the condition or conduct of a pôrson was 
8uch as to render it reasonably certain. th»t he would occa- 
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sion disturbance or annoyance to other passengers if he was 
admitted into a public vehiole or allowed longer to remain 
within it." This case was expulsion from a street railroad 
car, where the plaintiff was intoxicated, and used loud, boister- 
ous, profane, and indécent language. So it is with ail the 
cases cîted by défendant; not a single one goes upon any 
other ground than that there, must be, either existing or ap- 
prehended, some injurions, offensive, or otherwise annoying 
conduct of the person excluded; and the mère présence of 
persons of immoral character in a public car, where the im- 
morality is of the kind alleged in this case, and is oonfined to 
the private life of the individual, and does not affect her hab- 
its and conduct in public places, is no more a sufficient 
ground for exclusion than their présence in the streets, horse- 
cars, omnibuses, or other such vehicles would be. Any other 
rule would prohibit them from traveling altogether, for they 
may as well be excluded from thèse last as from the railroad 
cars. Indeed, the American style of railway carriages is in- 
compatible with any such classification of passengers ; the cars 
are constructed to seat not less than 60 persons, and when vir- 
tuous ladies travel in such conveyances they need not and do 
not expect to find that seclusion which is possible in social life 
at home, at hôtels, and places of amusement. The "ladies' 
car" is not designated alone for women whose virtue is above 
reproach, but for those whosé habits and behaviour are mod- 
est, genteel, and irreproachable, while traveling alone or with 
maie companions of like habits; and in it thèse may find 
some seclusion from the sometimes boisterous and rough 
ways of men traveling without the restraints of female society, 
but not seclusion from the présence of other women whose 
private lives, perhaps, are not what they should be, although 
their public demeanor is chaste and modest. 

The plaintiff in this case proved indisputably, I think, that 
she is not répulsive in appeai'anee; is aecustomed to dress 
well and even handsomely; behaves in a lady-like manner, 
and that on this occasion her conduct was unexceptionable. 
The défendant offered some proof of isolated occasions which 
might impeach'her of unlady-like behavior, but the proof was 
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clearly inadéquate to fasten upon her the imputation con- 
tained in the plea that she was "addicted to lascivious and 
profane conversation and immodest deportment in public 
places." The conductor, it is said, swore that she was talk- 
ing through the window to two "low-down men," and when 
he ordered her out she said, "l'il be derned if I do;" and it 
is urged that she did not contradict this in her proof . The 
court does not remember whether she specifically contradicted 
the conductor or not, but the proof was ail submitted to the 
jury, the witnesses were before them, and they were. the 
judges of the facts. She proved that at weddings, parties, 
pic -nies, and ail manner of social gatherings, among the 
most refined and élégant women of Corinth, she was em- 
ployed to serve refreshments and wait upon the "virtuous 
ladies, wives, mothers, and daughters, and their husbands 
and fathers," and to nurse them in sickness. If this be so 
(and there is not the least doubt of it) where she and her 
réputation are best known, it is difficult to see how her prés- 
ence in a "ladies' car" could be offensive to entire strangers, 
or even to those to whom she was known at home. On this 
occasion she sat in one end of the car alone, two or three 
other women being in the otherend, the remaining passengers 
\)eing men without female companions, among them the gov- 
emor of the state, who testified to her good behavior then and 
at ail other times in public. 

On proof like this I do not see how the jury could hâve 
found otherwise than a wrongful exclusion, except upon the 
theory already discussed that the mère présence of an un- 
chaste or "kept woman," as she was called by certain wit- 
nesses and some of the counsel, is a suificient justification 
for exclusion from this particular car in which otherwise she 
was entitled to ride, and an obligation on her to ride in another 
car, assigned not to women of her class particularly, but 
which was offensive to her because smoking was allowed in 
it, and because it was crowded with passengers traveling at 
lower rates than she paid, and that, too, while she had, ao- 
cording to contract, the right to as pure air and as good accom- 
modations as other women traveling on a first-class ticket. 
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The most careful considération of the ease fails to procure 
the assent of my judgment to such a doctrine, not only for 
the reason already stated, but for another mentioned in the 
charge to the jury, that such a régulation would practically 
place the character of every wornan, virtuous or not, for trial 
before every railroad conductor, and the réputation of her 
private life might be at any time called in question by him. 
The argument that the conductor and railroad company act 
at their péril, and are liable in damages for mistakes in judg- 
ment, does not remove this difSculty. It is inadéquate redress 
for such a wrong as that of saying to a virtuous woman that 
she must ride in another car because not believed to be 
chaste enough to ride in the "ladies' car, " set apart for vir- 
tuous ladies. It is an unreasonable régulation, and finds not 
a single case to justify it, that a conductor shall undertake to 
classify his passengers according to their moral character or 
want of it, -when their manner, dress, and habits of conduct 
are not offensive. 

Another objection to the charge is that the court took 
away from the jury this question of reasonable régulation, 
and did not foUow the ruling on the demurrer. 4 Fed. Eep. 
37. But neither that ruling nor the authorities on whioh it 
is based warrant the assumption that the jury are to be the 
sole judges of the question of reasonableness. They are, as 
in ail mixed questions of law and fa et, to apply the facts of 
the particular case to the principles of law laid down by the 
court. I charged substantially in the manner indicated in 
Commonwealth v. Powers, 7 Met. 603, and did not in the least 
encroach upon the duties of the jury. It will be found upon 
a critical examination that the only reason the court cannot, 
as a matter of law, détermine the question whether the régu- 
lation is reasonable, is because the plea does not in sufficient 
détail display the facts which must control the judgment of 
the court. Given.undisputed facts, and the question of rea- 
sonableness is one of pure law. 

The next objection is that the court refused to charge 
the jury that absence of malice on the part of the con- 
ductor, and good faith in the belief that he was acting rea- 
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BQnably, wouH entitle the plaintiflf to recovei only cbm- 
pensatory, and not punitive damages, and chargea that Bucb 
a state of faets -would only go to mitigate the damages. 
There is, on the facts of this case, no room, perhaps, to 
say unqualifiedly that the conduetor acted without malice, 
and there is prOof tending to establish at least wanton- 
ness of conduct ; and the rule is well settled that the Com- 
pany is responsible for wilful injuries by conductors act- 
iseg under a pretence of performing à duty or carrying oùt 
orders. Pierce on Bailroads, 279. But assuming that he 
did act without malice, the charge seems to me to be correct. 
There is, undoubtedly, a class of cases -where malice or gtoss 
négligence, showing a reckless indifférence to the rights of 
others, is neeessary to entitle the plaintiff to exemplary dam- 
ages. MUwaukee R. Co. v. Arms, 91 U. S. 492; PhUa. -H. 
<7o. V. Quigley, 21 How. 213; Day v. Woodworth, 13 How. 
369. But this does not always mean simply the personal 
malice of the conduetor or agent of the corporation. Where 
that exists, or his conduct is "wanton, gross, and outrageons, 
and in the nature of a personal indignity," vindictive dam- 
ages are allowed ; but, in its absence, punitive damages may 
be inflicted as a method of enforcing upon the corporation 
obédience to the dnties required of it as a common carrier, 
even in cases where no personal spite can be possible. The 
only way carriers of passengers can be held to reasonable 
régulations is by allowing juries to inflict punitive damages 
for a violation of the rights of the public ; and the establish- 
ment of unreasonable régulations is the gravamen of the 
offence, that being a disregard of the rights of the public for 
which the carrier is punished. The mère price of a ticket, 
or refunding of the money, will not answer the purpose in ail 
cases; that would be simply to permit the carrier to enforce 
the unreasonable régulation, because he should never claim to 
keep the money while ref using to render the service. He would 
take no money. or refund ail received, and go on with his 
business in his own way, and the plaintiff, or the public, would 
be no better off. This rule of damages would be simply rescind- 
jng the contract of carriage, which is ail the carrier demands. 
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and sufficient for his purpose. Even in Pewrson y. Duane, 
4 Wall. 605, Bo muoh relied on, where the oaptain put ofif 
his passenger froma humane motive, to save his life, and the 
jury gave $4,000, which the suprême court, beoause of the 
mitigation, reduced to $50, the damages were punitive and 
not compensatory, as it was not shown that plaintiff had 
been damaged in fact one cent. He had paid for no ticket, 
and had no money of his own, and clearly the $50 was 
allowed to enforce the judgmerit that the exclusion was tech- 
nically wrongful, and not to compensate the plaintiff. 

In Bailroad v. Brown, lY Wall. 446, a colored woman ex- 
oluded from a car on aocount of her color "with force, and, 
as she alleged, with some insuit," recovered $1,500 damages, 
and it was not even asaigned for error that the damages 
should hâve been only compensatory, and the court affirmed 
the judgment. The true rule will be found to be, I think, 
that in ail cases where the offence is against the particular 
individual, the want of malice only mitigates the punishment 
in damages, and may reduce them to zéro, acoording to cir- 
oumstances. But, where the offence is not only against a 
particular individual, but also against the public, as in most, 
if not ail the cases of wrongful exclusion of passengers, the 
question is one solely for the jury to say how much punish- 
ment is necessary to enforce the rights of the public against 
the carrier, as well as to vindicate the private individual. 
The défendant hère had ail the benefit of the principle relied 
on when the jury were told that the facts, if true, should be 
taken in mitigation of such punitive damages as they should 
think proper to give. 

The other instruction refused was clearly asking the court 
to charge upon the weight of the testimony of Stone and Hall. 
The court charged the jury fuUy as to the method of wéigh- 
ing testimony, and cautioned them against supposing it con- 
sisted in merely counting the witnesses. It also instructed 
them that the burden of showing violence was on the plain- 
tiff, and that it was her duty to confine her résistance within 
the point of contributing to her injuries by engaging in an 
unnecessary trial of strength with superior force. The cases 
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oldlBm Vi il. Go. àiiprd, àM EUlîs f:R?G0:Ulll^:'M^, 
eaieè -by cetfllSei to suSMîii ïWè ' stâtétnént tbàt ' "^âssengefs 'ô^ 
rfl*lÀ)ads"&ar©-îïO ïïgÈttoïesist'èrjèctibn; àithbug^ 
and that they ïnuSt subâait and èeet r'edfe'ss elsewlîèrei"*a(j 
n©t 'snôtaiti teé^ position.' lii the flrati'tWeobri'held that'tÛe 
paissenger coald^;not forcibty ënterthe làâiës' ciâf after bMrrg 
fo*biddeD,' ftlltttjUgh, ntiâeiÛie éi(iujÀktMéëe,'ïïe Hàd à i:î§;hï 
to go' there ;-bii>tf it doea Hôt fiold' tbafrbëîtfg' sîiTéàifiiï;M 
edîild not foréijfly resi^t tinlaWRil ëj'eèflôn. Ili' the-'àtSër^ 
oase^thé coutt sîfaiply ttiléé-that; if tM boMbctorliàil a'iipt 
td' put him off, tb© passeligëi''^buld not'^ïésist; and éill'llïe 
caëes citèd ëéerh td pl*cë'Hfiê dùty ôf ^ubmissiôn oh tHè 
^iïuhd thàt thè éômïnand td lëaVé'the boïiVèj'atice'is'ri^liffiâ] 
Hôw far a ^àsiefengér, iû fléffeilce df bià riglfif'iô reiââiinViù'ay 
éërfybis l'esistarieè, nïâ^ B&'dotiBtfvll j''Vùi àbsolùté sûboiSs- 
sidn 'is' ilbt bis duty by ■ à'ny '■ iûéafis, ' aM laW^ul l'ésisf arice 
dëés net jpreclufle the iright of récoféry,' TEe i)i:oof hère 
showed that the plaintiff refuséd'tdlekVéj àiid, trhèii tïie con- 
diictdr laid''faaTidà on her, sbe^fastetaèd 'Kerfeét 'about the 
rings 6f the seat.'and défendant côitend'ed "that iri ovérednl- 
àig this nnlawfùl rèsîstaiieë to the àdthbi'itjf df the bondùctôt 
fihe irijiiry, if àny; waé' doïie, 'and that ' he 'cdiild lawfnlly use 
àlî^force necéssàry to dtèrcotne it: The eâsés do'iio't sh'ôW 
tli!à% the eOridnctdr cari laWfiilly éraploy àny force to rémove 
iinfë rightîully in -the cai:,^ and whaléve* ïs àsed is wrongful; 
even where the expulsion is righ^til thè fblree must not bé 
excessive, and where it iëwrorigftfl féàsoùàble reàistarice can- 
nôî; be imlàwf til. ' Still,' the cdnductor hâs ààthority to deter- 
mind whoin' he wiU eject, and can comiband force genôrally 
sufficient to accomplish the rèihoval, sd that résistance of any 
kind, except' enbugh to shoWthat the wrong isnotacquiesoed 
in by the plaintiff, is useless ■wter'é the conductor is déter- 
mined on ejecting the passenger. Bë^ïdes, résistance in 
Bome casés woiïld lead to affrays or other turbulence, and 
bé a dietùrbance of other pâsséngers. I think, therefore, nd 
rtile ehoùM' be adopted whîéh 'isrould encourage it. Such 
résistance is nd'défenoe fb thé aétidù, But where perâonal in- 
juries are recèived I am df thé opinion that unnecesfiàry 
v.7,no.l— 5 
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j^istflii^ce may .be\ cqn^4e??d:,aB .w^gating .'Hie damâgëaj 
]^^exe, but fpr tli^ çepjs^pce» np injury wQold.iiajW beéa in- 
^jft^di,., Hui.cji,|if]ar, J j.5aS(;t Tbûmp. G^ç. JPass. 374; S«f)^^ 
î^fc Yv C«na^(7a^, 6(6 i^. J.,45é, , T!k6t&, wa^.a couniàn this 
^^çl^ation,.fojr,fl,8inigijumiec§B8aEy yioleuoeq aiid, as tçr that 
p^uçe çl a|ç14cm,if.;tb« expulf^oQ jiad. b^eii, ïigkjtful ^here was 
ij^;)3|^^|ity tprcji^jç^tjie .jnp:y,,th:a4.,tbe con^uotoï nftight; Use 
r.çaS|op^^le and jp^e^sf^ry; fprqe! to ^ject th^ Baspenger,; but if 
t^gip^^y P*?S® tq thiô, çonclusioji that- the expalsioQ wa&un- 
^fp]|, |}ien the;jM4wipl:es;heEf.,f^unpiated would governtlje 
<jweiij|ind the charge, gi^?en,^lowedihe jury ,t<^ look at th& 
façit ^t resistançPi|,s^,mitigatii;g>da«ciageR for au injary suê;- 
tajn/^4 qii s-ficoiWlt flf it- -TM?? wp.? noerrpr in refusing the 
(jhfl^gq as^,writteïi,,.iî]i any po^giblp "view ^of tha right» of the 
partjies, and .tm», ÇfTpn iby thj^îCQflrt was -more favorable on. 
thiSr.point to, th^. idefeiidant tfean , the authorities oited wonld 
perhaps justifyj beçause, they seera; tojrecognize an unquali- 
fied right o| resj^tariqe to "v^fongM expulsion. , 

The flewly-discpfvered j^yMe^nce pfj White is only cunmlsj-. 
tiye, and ■jyhile. it !wpu].dj hâve beeja. u^eful, perhaps, to défend" 
ant, no, sufficieijt ground ^s shcwyat^yor not having produced 
it. , The conductpr should haye taken , down the names ,of 
pçjjson^, présent, and the façt,,th^t:'tl'.6 prepepce of one pther. 
witness in the car bas, b,eeu,diecqvej:ed; pince the trial ip im- 
Hjiaterial, as it wàs then.knpwn tp the conductor that this and, 
other.persons TÇiÇfje pjresent., ;., , , 

The pnly rejnaining ^ue^tW is as to the amount of this 
verdict. If I had been on, the jury I should hâve been con- 
tint with a somejwhatsmaller 8u,ni than |3,000; butit is,,a 
question for the.jujry, and not,the court, to say what is.nec- 
essary in a qase like.this. Thonip. Car. Pass. 576. In re- 
viiewing the verdict on a ,jj;Lation ,for a new trial it piust 
appear that it is the resuit of passion, préjudice, or undne 
influenpe, ajjid while it is thet duty of the court to pjrptect the 
défendant agaipst. such iofluences by setting aside excessive 
ye:çdi°ts,it shoujld not inyad^ thje, province of the jury. Coun- 
sel, on the one hand, pited msiny cg^s.showing large verdicita 
.sustained; and, on the other, cases .ahowing very small ver- 
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âicts ând excessive biîës si^f àside.' The 'eoiirti cliarged itè 
jury that tliej liitist tioï giVé an excessive verdict, ân'd inùsï 
be careful not to allôw aiiy préjudice' agâiiïst raUrbadei' 6r ariy 
passion engèùdered by the fàcfe of the caàe, to misléad theit 
j udgment ; and, on the otheir hàhd, to de the pîaintiff and the 
public justice, if they ïbund thé éxpttlèïôn mongrul; 'by iù- 
flicting snch damages as in thieir judgment would corirèct thSe 
evil. It was a "case where préjudice against corporations (if 
any such existed) was set agàinst prëjtidice on àccount' of 
eolor and social dégradation by reason of an allegéd wanf'of 
chastity ; and counsel on ëither aide wété not backward in 
invoking tbese supposed iJrejudices', v^hile the court tried to 
ëliminate both from the mitids of thé jury, composed entirôlj' 
of white men of the very hïghest charàcteir and intelligence^ 
The proof of the "pîaintiff, if trué, shbwed a' very brutal as- 
sault upon her. She exhibited her dislocàted thumb tô the 
jury, and proved by unimpeachable witnesses, who saw hér 
immediately afterwàrds, that she had on the biaek bf her tafeck 
abrasions caused by sévère choking. One -witness swélfe to 
seeing the choking through the car window, ànd the plaiiitiff 
certainly complained of it and her other injuries to the super- 
intendent of the road, who happened to be at the station, arid 
who promised tb- investigàte the matter. On the other hand,' 
Governor Stone, who was' présent in the car, says he saw no 
such violence, and that if it had occurred he must havé sëen 
it, while the conductor dénies ail choking and injury to her 
thumb. The theory of the défendant is that thèse injuries 
were fabricated for the occasion. The testimony of the dis- 
interested. witnesses may be, and no dpijbt was,- by the JQry, 
reconciled upon the ground, that the governor was mistaken 
in saying that the injuries could not hâve been inflicted with- 
out bis seeing it. The conductor agreed that he had to use 
force enough to lift her from. the seat ground, which she had 
clasped her feet, and he described how he had aocomplished 
it without choking; but he might hâve done the injriry wîth- 
out Governor Stone having.geen it., Éowever this niay hâve 
been, the jury weighed ail the testimony, and they; were the 
tribunal to roconcile it or détermine where the triith lay, and 
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the court cannot ug^çrtaketo say that they should bave de- 
cidçd otherwise. Their attention was called to the coniflict of 
testimony, and they fvyer^toltiwhatwere the raies of law for 
weighingand tiesting It; they. bad the benefit of thorpugh 
argui^çnt:by ableil^wyers,.witness was contrasted with wit- 
ness, and circumstance witht cir9;i^mstance, and, under a 
proper charge, they bave deternained 1;he faot. ^,1 cannot dis' 
turb thfjr verdict. ; . .. 

Tbçre ia awother ground,,irreapectiye ûf the fpregoing, pn 
whichthis verdict ghpulji probably be sust^ined, as insisted by 
plaintiff, whicbis that having^wild |Jjis.woman a ticket by an 
agent wbo swears h^ kne,w-a,ll ab.9U|li,be]: and her cbapacter, 
and she having acquijired a seat ip the,.ladies' car^ none otjber 
of equal accommodation .b.çing^furnislied, the défendant couM 
not, in the absence of bad conduet at the.time, exercise any 
right to refuse to carry.her in that car on aocount of gênerai 
bad réputation. But it is unnecessary to exapaine this sub^ 
ject critically, since I bave reacheda conclusion on the other 
points that would lead to, , the ,same resuit if this doctrin^ 
sbould be ruled in plaintiff.'s favor,., I prefej;, to place my 
jjidgment upon the grûunda that- ,were-so earnestly argued, and 
to fairly décide upon the defenca whichi if^yalid, would hay,e 
protected the company under the mpst favorable yiew of the 
pase that could be.taken infits bebalif. ,, . ; . 

, The motion for a new trial is overruled. 



Helliweli. and anothert?. Gband Tbunk Eailwat dp 
Canada, ' ' 

(Œrcuit Court, E. D. Wiseonsin. February 4, 1S81.) 

OOMMON CaBEIES — DbLAT in TraS'sPORTATION — LiABILITT 

H. & Co. sMpped flour f rom- Milwaukee to London, under a con- 
tract which required the défendant to transport the fleur by boat to 
Ludington, Michigan, thence by rail to Portland, and thence by steam- 
ship to Ijoûdon. In an action 4;o reeover damages for delay of the 
flour at Portland, — " ■; 

Eéid, that as the bills of lading constituted a throiigh contract, i 
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was thé duty of the carrier to deliver the flour in LondèU; and to do 
so Ti^ithin a reasonable time ;, a;id tliat it was as much ps diiity to sea- 
sonably provide yessels for océan transportation as to furnisli cars for 
the land carriage. 

That'if, at tlie time of maliing the èontract of shipraent; the carrier 
had no doubt, and, il the condition of business on its iiies gave it no 
ground for doubling; that suit^hle means would be.at its cpmmand 
within the U^ual and ordinary time for conveying the flour from Port- 
land to London, knd if ail reasonable efforts were seasonâbly èmployeà 
to obtain soch means, and the delay was solely occasiôned by ad «xtra- 
ordinary and! unusual influx :0f freight upon its liaj8s for foreign' 
export, arising subsequently to the making of the eontract,'80 that it 
was therèby rèndered impossible'for the carrier, with prp'per diligence 
on its part, to procure vessels to carry the flour- within à reasonabie 
time, the carrier would not be responsible for the delay.. 

But if, at, the, time the contract of shipmjgnt was made, there wa* 
already an accuràulation of business on the carrier's ]|ines, which 
incapacitated it, or might reasonably be expectéd to incapacltate it, for 
transpdrting and delivering the flour within a f éasonablé time, and 
this was then known to the carrier, or might hâve been' known by 
proper effort on its part, or if there were then reasonable grounds for 
a belief on the part of the carrier that such was the state of the case 
at the time, thèn the carrier would be liable for the delay, although it 
was/iccasioned by such accumulation of business. 

In such case it is the carrier's duty to iijfprm the shipper of the 
condition of its Unes, so that he may exercise hia right to seleot some 
other line foi- the transportation of his property ;' and if the carrier 
f a;ils ïo do thîâ, and takes the property in the face of threaîtened ina-> 
, bility to transport it with requisite dispatch, it must answer for, the, 
conséquences of the delay. . ; ' 

A carrier has no right to ta,ke a shipper's property for transporta- 
tion, concealihgfrom hira at the time existing circumstances within 
itsf knowledgCi or within its fair and reasonable meanslof knowledge, 
and not within the knowledge of the shipper, that may incapacltate, 
or may be fairly expectéd to incapacltate it for the fuîl performanQe 
of its duty in transporting the pi'operty, and then Clairà 'exemption' 
from liability. , 

Van Dyke dt Van Dyke, for plaintiffs. 

O. W. Haéélton, for défendant. 

Dyeb, D. J., (charging jury.) This is an action brought by 
the plaintiffs, who compose a firm doing business in this oity, 
against the défendant company to recover diamages for the 
alleged failure of the défendant to transport certain quanti- 
fies of flour which it undertook to carry from Milwaukee to 
London, England, within such time as it is claimed the same 
should hâve been trahsported and delivered to the consignées. 



Fxom admisaions contained in the answer, and f rom a stip- 
ulation put into^the ease by ôottnselfot the respective par- 
ties, it âppëai-'s tHat theté is n6 'dontrôtërsy as to certain 
faets, viz.: that, 7,558 bags.pf flpUr, of thè weight of 140 
pounds each, were delivered to tbe défendant for transporta- 
tionï lihat the ïjrice to be paîd' for stièh tran8;^ortation was 
56 cents gold per hundred pounds ; tbat tlie flour was to be 
transported by the Northern Transit Une from Milwaukee 
to Ludington; theûce by the Fliiit & Père Marquette Eail- 
wày and the defehdaht's Une 6t road to Portland ; and thence 
by stearnship, to London. 

It is stipulated that a certain tabular statement, which 
has beeri èxhibited to you, correctly stàtes the' dates of actual 
delivery of the seyeral shipments of flour to the Northern 
Transit line at Milwaukee, the dates of departure from Mil- 
waukee of the sevei-al steamers of that îiûe laden with the 
flour, the names of such steamers, the ^uantity of flour by 
them respectively earried ; the dates of arrivai of the différ- 
ent shipments at Portland, and of the delivéry of the same 
on board steamâhips bound for Londoii; the names of such 
steamers, and the dates of their departure from Portland and 
arrivai at London; and it is expressly stipulated that the 
steam-ship Argosy left Portland March 27, 1880, and arrived 
in London April 7th ; that the steap-ship Bothel left Portland 
April 2d, and arrived in London April 22d; and that the 
Argosy and Bothel, and the steam-ships Herworth and Wood- 
thorn, which two last-named vessels carrièd the flour, were 
ail employed by the défendant in the business of transporta- 
tion, and were ail vessels of equal class for marine Insurance. 
AU thèse are uncontroverted facts in the case. 

It appears that the flour was ail delivered hère in Milwau- 
kee to the Transit line at varions dates between February 
2.6th, inclusive, and March 19th, inclusive; the largest por- 
tion being delivered on February 26th and March 2d. It 
was shipped on various days. between February 26th and 
March 19th, both inclusive, and arrived in Portland at 
différent dates between March 13th, inclusive, and Marsh 
30th, inclusive; the most of it so arriving on and prior to 
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Mjirch lôih. It waé ail ôaMèd t<y'll(mSJoû'''6n^iixe vesëels 
■Woodthorû and Herwôrth; Tbât pàH'éartiéd on thé'%ood- 
tHoÉû <wàfl delivered to heip April i7tii, ïiM'^&nà' 19th, a'n'à 
she isailed on- tbe 18th' aûd attîted ^in 'London May tèth. 
That- pai4 of thé iSôuT càrrlëd on thie 'Herwotth tyàs déliv- 
ered to heir Ipril 2Tth and 28th, anid ôhe sàiled ôii the 29th 
andamvedin London Mày lStH,^h tKë same dày that'tHe 
Woodthorn arïiyed. ■ • ' ' 

Now, gentlemen, 'thiei'fifstqiïèstioii ïi'atiirally arisîng'ÎB: 
Whàtwâs thè ôontract tifade^ whiclt the dëfëiidàût 'iindeirtdok 
thè'transpbrtfctîoii' of thië'tflétir- an<ï*HpHàt''Wére the rights', 
diaties, and obligations of thé 'parties iiiidëï'sùc'h contract'àà 
they^^^in fàot made? Thd plaittlfflà^^hsivè (Jonièiided that t'iié 
floar wasreeéived-by the défendant 'àîid àhîpped liùder a 
verbal cootmet alleged to hsiVe beéû' niadé Joû the' 25th, 26th; 
and 28th dayè of F«br«flii-y, 18«d, by *thé wîiiiess ■Ciole.'iri' théir 
behaif, with-théîSîritne6s Yoùig, ëctî^gîn ftiéHalf of thë defûiad- 
ant ; and that this -contràet Wâs thàt^ the Mur ' fehould be eâr- 
ried to Po^tiand by the'i'ôiite ànd dû 'the liùès liataéd, and 
Bhotfld be shipped 4heneé to'L'ondon'Iiyl'h'è stèam^ship ir- 
gosy. It has been'ôlaimed thàî by -thfà allë^éS agreement tlié 
défendant undèrtook absoliiteiy that iUe flôW shonld bë car- 
ried on that vessel, and lïo ôthfeir. This clain3,'ôf douree, 
whôUy ignores the 'bîHs'of lïidiiig in évidence',' and which coti- 
fessedly thé plaintiflfe sUbëeqlieîitly feééived' froni''thë defend- 
ant's agent. Upon Idoking iiitô'^'tliè bill^ Of ladîhg we find 
that they provide that thèÏÏOiïrshall'bô^ shîpped ât Portland 
"apon the vessel called thè *Argo8y,''(or othe'r vessel bf éqùal 
class for marine insuranee.)^' And héirein we seethat thé 
bills of lading diffei? from the allegëd verbal cohtract, in that 
they, by their termSjgive' the défendant the ïight to ship thé 
flour on the Argosy or on any othéi' vessel 'ôf équâl 'class' ïof 
insurance. It bas been contënded'by'thé plàintiffs that, with 
référence tO the vessel on wfeich4he Éôùr -was tobé' shipped 
from Portland,thealleged verbal contract mnst pré'^ail as 
against this provisioû in- the bills of ladîng, Whifé on thé part 
of the défendant it haë beeri claimèd that the bîUs bf lading 
constitute the contract on the Bubject. 



jj.- Upon ihe, nn4^BRV^tpd, le-ï^i^psce, I am of ; the. ôpibiofn, (à^ 
alr^^^y^^^xpresçedtp Qounsel,) iandmustiiasttfuet yau,;tbat in 
^ respects, whereia %h,^ .bills.of lading did not iimit tke der- 
feodant's liability as a pQmmon: cafrjer, theyicpnstituted the 
contîraçt; betw^en tire parties r and, thereioi«,:so.far as this 
question ql, the;Tes§^l çn whiçbthe flourshbuld be shipped 
ff^^ Portlapd ^ip conçerned, tbied^endant was ;not bound to 
ship it on the Argosy alone, but bad the rigbt to skip it on 
tbatyjBSsel or any,j9tber,yessejl ol^equal clasg. witibtbe.AjîgDsy 
for |m,arj^e^^in8J^ance. ; T^hp., çontract, tban> waa tbat vtbe d^- 
fe^dantj^o^ld take theç ,flQur ip, questioa ajb MJwaU'kee.icoia' 
ye;^ it tp, .JJu,dington l?y the J^ortiiQrn Transit , Une, tbenoèiby 
the YirA &,|!Pere .M^jçqiiette'milroad and the defepdanàis line 
to Pj9.ç|;fai;di, and thenc^; ,by, the steam-ship Argosy pr som'e 
ofli^r yesael of equai cla^s fpr, marine i.ns,urance; to, London. 
The,bjjls,pf Jadipg ÇQïitaiped ; a condition that the dpfendant 
Rhouldnpt. be liabl^ ^çr .dels.ys.in, transporting the flçwïr.oc- 
cajsioj^ed by overpre^giirp pf fije^ght; and there bas been «a 
good 4e3J .pf controyersy, on the,;trial ap to the ôfÉeM of thi* 
condition, and a^,to.-v5^etheir the, condition was bindifi|j,'vipon 
the plaintiffs as- part ot the contx'acfc. -/ïriivie'w, howevw, .pf 
the fflict that in the ppfnion cf. the court that clause Iwoilld, 
if regarded as part of the contrafit, give no greater exemption 
to the carrier than, it would be entitled to iby law„aU question 
as to whether that clause was part of the plaintiffs' çontract 
or not, becomes of no importance in theviewof bpth counsel 
and the; court, and it is therefore unnecessary tO' submit; to 
you questions as to the oharacter and effeet of that condition 
■which pthcrwise might be material, 

It is claimed by the plaiptiffs that the flbur in questioii 
was not transported by the défendant and delivèred in Lon- 
don with proper dispatch ;, * * * that it was unreason- 
ably detained in Portland after its arrivai at that port. It 
is claimed that thèse alleged delays were attributable to the 
fault, of the défendant, and to its neglect tp furnish such 
means of, conveyance and, iaçilitiçs for transpprtation as the 
compp,ny were, under its çontract, bound to furnish to enable 
it to deliver ^he flour in London within a proper and rea- 
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soilable time, and that in conséquence, and because of a 
décline in the priée of fldur between the time when it is 
alleged it shôûld bave beëri delivered in Lôndon' ànd the tiiné 
when it was actuâlly deliVéi-éd,- the plaintiffs bavé béén sub- 
jected to à loss -which the défendant sHould maké goôd 'to 
them. ' 

It is claimed hy the défendant that ihe fleur 'ç^'às tranS- 
ported and delivered within à' Veasonable time under thé cir- 
^iimstànces 'exiéting-at thè tiiriè. It is adiùitted tHàt theïê 
wâs* delay in forwarditig the'flouï from Portland, but it'is 
insisted that'^lhé defendàtit' vràe, -whèn it mâde its contraôt' 
with the plàiiitiffs, well sujiplied \^ith thë liècessaT;^ eqtiiii- 
ments, fateilitieêj'ànd meanB for traiûgportitig ail thôîMight 
which could'^'Bfe ordinarily exjiëctèd tb sèek trans|)drtatioù 
upoii its route, and that thé delay oecurriiig at Portlànd wâS 
occasioned by a suddén alid extrâordinâry influi oî océan 
freight, wHich wâEi bêyond the défendant 's côîitrol, ànd'^'hich 
it could not foresee and anticipate, nàr by tne exerciàé bf any 
diligence provfde for; and that it bught riot io bé held re- 
sponsible for circumstances, which, àsit is cJaîmed, eiciise the 
alleged delay in forwarding the flour. The obligations assumed 
by the défendant in this transaction *ere the usual obliga- 
tions of a cbmmon carrier, amoûg Vhich was that of trans- 
porting this flour to the place of consignment with proper 
dispatcli ; that is, within a reasonable time after itwas delivered 
to the défendant for sbipmént. This it was incumbent on the 
défendant to do under this coritract; and, as to what is meant 
by reasonable time, perhaps no rule can be mbte satisfacto- 
rily laid down than that the transpbrtation mukt be accom- 
plished by the carrier "with ail cbnvenient dispàtch' with 
such suitable and sufficierit meaisaS hé i^ réquitéd to provide 
for his btisiness." Hutchinsort oh' Câ!rriers, § 328. 

The (^[uestiotiiof reasonable tiihe is bne bf fact, and ma^be 
determiûed by the length of the jourhey, the modes of con- 
vêyànce, the 'Séason of ' the year, the state of thé wëâthér, 
"aùd any ôther circumstances whichmay prôperly'bô' takén 
int* eonsidéràlioîi by the jury in fiîidiîrg tfrÏÏether thé cairîer 
has bèèn guîlty of impropér Ûeiéîj. " Hutchiiison on Carriers,' 



§ 329,v TMsi then, was the generajl duty pf the défendant; 
that is, to con)^ey,,tliis flour tp Lq^dop, and. tliere deliver it 
to the consign^p^rW^thin, a reasppable tim§. i.Spiaething bas 
been said in the argument?: oftcounsel asto the alleged fail- 
ure of the défendant ^to.ha've.st^eain-shipaat its command to 
receive this flour on its arrivai in Portland. This was a 
through contraçt. . It yi^s theirefore as much the duty of the 
défendant to furpish a v^ssel o^ vessels for the, pcean tjrans-; 
portation of this flour; as it -was itsi .duty to fujrnish cars to, 
transport it frpm Lil^ingtpft to Portland. It was not, how^ 
ever, ,nece8saî;ily, its duty to haye scessels in waiting at the 
vpry moment, of on the very day, the flour should arrive in 
Portland ; but it wSiS itsi duty tp provide means of :conveyance 
by whiqh reasonable die^patch should be affpsded, ^nà. im- 
proper delayiayoided- , The law,in.such case,.exacts nothipg 
unreasonable,: but it^doea require diligence and reasonable 
pi:pmptness, undej .the .çircupstapces, in furnishing means 
of couv^yance. ,The, Jfact that, if th§ défendant did not , ship 
the flour PP the Argosy, it,had:ithe right,;to. ship it pn any 
other yessel of egualcla^s for njarine insurance, did not in 
any naanner relieyethe défendant of its duty in the matter. 
of forwarding t|ie fl,pur withpropqr dispatqh,. If it pelected 
a,ny other vessel than, tlxe ,44'gpsy jt. was, aSiW^jeh boun^ to 
transport the flour withiu a, reaspnablp time as if tbe ship- 
ment was made in that particujar Tessel. It may be well to 
state ,to you further, as, a gênerai proposition of law with 
référence to the. obligation; pf a. common carrier, to prqvide 
sufficient.meaiîs pf convpyanç^, |):}at'it,iis "the first duty of 
thp carrip to provide hiijis^.witli; ail the facilities and ap- 
pliancès, fpr ;tbe . transpprta^ion, lof suçli. goods, as he;holds 
himself putj^srrpady.tp.ieiîgage in the çaïriage of. He must, 
put himself in- a. situation, tp.be.at^eastable to, transport an 
amount. <pf freigl^tiof,,t.|5iekjpd. whichjl^e iproppses tp carry 
«pal tp that which may.beorçliiiarilj.exppctpd to seek jaranar 
portation, uppn hjs jrpute," , and h,e will not "beexcusedfor n,ot 
foein.g prpvidp(i ,with, a, sufiSjoiençy, pf C9aji,yg.7anpes and pther 
mea AS f p? ; thp , jp^a^popt^tipp of ,that ,which he may reasoipa,- 
bly expect tp ,1)6 pffered," Ilui ,if -itlipre. was delay in; trans- 
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portiûg aiïy oï Ihe flour'toPortlàntl, or în fotwârdîng it from 
that point, -which un'der ordîiiary circùmstaridè* would miake 
the défendant liable, it is clâiiliefd ïn its' behalf tTiat it was 
excusable delay, and tHat the defeidàtit ougHt not to be hèld 
answéra'ble tHérefor. - ' ' ' 

There is testiiùony tending td show that there was, at that 
time, a;n extraôrdînary press'of'foreign export'trafficVïînd sacK 
anaécnmuiatioiiat Portland of'frèight ho and for forèign ports 
as rendered it, as it is clâiiii^dj impossible to provide immédiate 
oceaii transportiàtiôn. Upon ttis question; iind" aé' to -wnen 
or under •vfhat ciréùmstances an overpressure of freight wilï 
excuse delây, I instnicï'yoa'that if, after the défendant took 
this flodr for shipnitent, and after thé ^erfonhance of the con- 
tract to caifiy was begun, theré occurf ed, without fault of the 
defendatit, an éxtràordinairy and unforeseëh influi'upon the 
defendant's linès of flreight for forei^ export, and thai the 
dèftindànt Was theîréby tiniekpectedly iiicapàcitated fbr fôrward- 
ing the âobt Wîih lisudl dièpatcb^ andHhat thé delày of the 
flotir -was wholiy ocbiaôiônèd by'sàch tinusilal and unexpected 
pressure of fréîght; and ndt in any dëgree by négligence of 
th« défendant, theh; and 'ahdër sUch'circUm^iEnces,' tÉé de- 
fendant TFOuidi ilbt'be reâj)briefîble 'for' atich delay so tiëc'a- 
sioned. It Would; faowever, be the duty bf tHèi dèfendaiit, ih 
such- a stàtë Of thé case, to fb^\i^ard the floùir prbmpèy aftèir' 
the causes of sùch exôusablë âetay Vête rembved. Ptitting 
the' proposition in substantiàllj^he fbrni éî one of the instruc- 
tions •whiëh I am asked' tb giVé ^ou i ' ïî, àt thé tirtte of lïiafli- 
ing thé ëontlraixît ivith the' pltiirititt^ for thé tifânsportâtîoii bf 
this flbtir, the idef eridkiit had no doubla arid if tïie coaditibri 'bf 
business '/on itslinesgàvë it'ïïb gfôuiids foi: doubtiiig, ^hàt 
suitablè nièans "wbtiîd b'ô y,t its |'cbïnmand within thé usual 
and bfdînâry tiihe for bdnvëyîng' the floTir frbiot Portland tb 
Londbil/ and' 'if 'ail rëasbritiblë 'efforts wëVë BéàSbnâKl^'eiïi- 
ployeë' by thè'-défendaïrf to' bbtaih'yàch tùësins, ând thé' 
alleged delay was solely oecasioned by an extraôïdiiary ati'd 
anusital itiflttx'bf freight ti^oû' fts Ktiei fbi' foreign ëxjjbrt, 
ariaiiig Sïib&e^ueti'lily'tià''îhe^ii^atiiig bf'the'dbntriact ivith-Hh©- 
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plaintiffs, so thatyit vas thereby rendered uppç^sibje for the 
defe?)dant, without any negligei^cie on its part^to procure a 
vessel or vessels to can;y the flour within what;would be, 
undpr usual circumstances, a re.asonable time,-^tlieji the de- 
fendant would not be responsible for the conséquences of such 
delay. On the other hand, if.at the time the défendant con- 
traçted to carrythis , flour, there vas already an accunaulation 
or press, of Ijusiottess on its Uijie?, Tfhich iaîfta|j9,çitated the ,de- 
f ^^dant, pr oiiight reaso^ably bei:expe^ted t<) inea^qi\%^^ it, for 
pftçjfqrrtiin^ it ^, ^uty ,by d^)i y^ring, thf flop,r; jp-, Lop^Oft ^ithin 
afiçeaèonahle.tim^, aii§ i,his ;Y^aa^,]l^liQlW^,JM^,p^^^à;^^p^i^nt at 
tl/LPj |tii0.e,;or ,piigl^t; H^é ^eepj^ftp^ji pi.^<]eitjàa.in^^ 1% propei; 

t}^ft %rç^;^ 4»ty>if,iiiEÔ^I4]i^f#[tt%nMrM'^ift ^|ïp 

st^i|^es,wi.thin itskpovJedg9,.^or^')Y^t^ip(its4a^fi^i^d;r^q^pnaW 
:^eap.3j,j0if l^nowi^dg^, ç^d jOjOt.i-syj^hifl .the^ ,kijio,w,l^^gp ,.,ojfi tl^e 
sh^j^.f r,> .tljS'i way i^içap^ji^itate^ P^M^I. )^fl ■.. P^ll' ^f pepted. ;tO; 
irxjçatpacit^te it ior the fuU p,erf9rîpaMce,pf at8^4wty ;iû;:the 
tran^po^l^tio:!?,. .of prope|c|ty, aod tlieij,.(c][3ini, ex€^ptiQIii:Çrpm 
lialàlity; , Whe.thfir, upon thjs gues,tiQn, the faots ip,^]|ii^, case 
are aSiÇlaimed by th.e plaint^^or.^s ejaimed bytiie Refend- 
ant, you are to détermine, and f,or this, jtuifppse you will iook 
into the évidence. , i ■ > 

Thereis testimpny on the subject of tbe increa^e of traffic 
on the defendant's road, ar^d the accumulation of freight at 
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îoik *%ill -âetetinine; lipott aU 'thô ' téstfitldlij^' ^in ' thé 6aëe, 
whether the alleged inereÈé^ éf biisiiieSB and accumulâtiôti 6f 
export freight was sudden-, unlôo'kôdf for, àiûd extraordinâry, 
and occurring af ter the contraot with the plaintiff s was made, or 
whether it existed at the time the défendant took the flour for 
transportation, or could bave been, under ail the then-exist- 
ing circumstances,, rqa,?o.nablx aintjcimted and expected. 
Testimony bas also been given of the efforts made by the de- 
fendant to ■ obtain ■■g^éam^erM to carry this flour,' and in this 
connection I shouîd say, ^tQ.'y.QTI ^^^^1/%!% ^^^^ ^^^^^j^tf ^^f 
d^^ndai:)t , c,o,uld, Jftoi.i,get steaï^ejr^, spjfJiqeR than it . did, /.would 
net relieye it from liwbiHtyior detaJ^tiÊlesS such ina;bility'was 
solely attributable to such overpressure oï fr'ei^M'à'é, *wàthin 
the instructions I bave given you, would exenMm&^MmS'. 
Îftïftid,jî9ï} in j)^pging,^ppîi.t4e aii^stipns,,jfliyo}Fe4.iy(Wkrbave 
byi.th« .6tiptllatiùii<,.iil)*videpoeii as tl .ha-ve>'<bBf(ir^ açtàèed;' the 
dates when the flour was delivered to the défendant in Mil- 
waukee and when the shipment on thé WekiBê^ <5f'tHè' Transit 
line began; the dates of^iwl^l M PôMm} àf '(ïéÏÏ^ry 
to steam-ships at tbat i?6¥{,f>ftïM^bf'1hé*Kàiiïii| îf Wè' life'âm- 
â6îiJsl''^(P6ffeffî^âl In'4iîaotf;'4ïi(î=MhWr faclîs àgrS^d'ii^S in 

tte'fetii}fâktî6*ii w whifeTi'i fiMàiiëàâ^ îihimràûûtam^ 
mMtki ^\mmU'kdàhû^\^'iMé MMi aéWéi'jr'ï6"ta^tféi 

ï^d^h¥,'Wd«ff'ît'4^aà'iiiJti«l#fetMfc''IJ!i% dèïSy'fë'éiétffetoô 
^îfchîh fhë^jliïrifei^les-bf law^-^tièi i'h%,^'èïat^Œ'' if^bé flotiir 
^ày • Mi^eM>''mt^k-'W¥eimkéè tiîie'.'Aifaèt tKë feîrcM- 
staiièe^ ôï 'the' b^àe, ' bt 'iï lï if'ék iÀJti; àriff t^e delâ'J^ wâ'a ^iM^ 
aï)lë''witîlîn"tlië''priiit!Îpès thë court has^laid'dôwn-'îfiSn thè 
dèfeMàiit'^s'éffifcitlfed'to à verdîdt.' If, on'th'è othér haïitf,4;hé 
flbui was îiàt 'dèlîVere^^ih Lôfadôh'vritliiri'a reaBoriàblô'tiine 
aifter'îlie dëféndïtïrt tbok it for tïutspottatioûj andifthé'diëlay 
•wàÈ bBt sbîelif''èaused by facto àïid ôirciinistances whicb iiisike 
ît ex:cTisS,blfe'%ithin 'the î^rintjiples of law stated,- théa the 
piaiffÈiffs Otight to reéôVèir. • '■^* ■"• ' ïf you shôûld fînd" the 
plaintiffs entîtléd' to a'veî'ditft', thé méàsnrè of damages Vbùld 
be the différence betwéen the ta'ârket value bf the fldur iviiich 



'was improperly delayed-j at the time whe» it should hâve beeu 
d^lijered inLçipdçinjanjd itSriniarkçt value wlien it was in iaot 
•4elivered, which iwasMaj 15,j1,8SQ. 
Verdict for plaintiffs |or $1,500. j: F 
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{OireuiiVoiifit, a. V. Neui Fork. TSaj 9, mi.) 

1. LtCENSi TCi CROSB Fb*ÉSmiSES— LlABIIilTT OP llicBNfiOR. 

' A ilàked lieuse tiS'pàSs br* i)remi8e8 doesf not cï«ate any oMtgs- 
i tioDj tfppn the part ofthe liçMsorj tio prQvidé against danger or acci- 
dent totlie lieçBsee. . . 

2, t^AMB— BAMB. . ^ ri 

The n^ere fàct that a party, from ttô nature of hîs employment, ia 
iuthta'irtd to ci\Jss ' the tracyi bf a railroad, will not warrant subh 
; Crossing at a pleice other than t]iat prbVided bj tlue ràilroàd.-^fHo. 

Motjon for Ne>? Trial. >. ; 

Br^«n rf TlpmHjBsoJt, for pla|n,tjfif. , 

^çiiww *£• Scn6we>;„fpif dçfendajjit, - ; . ,, 

, ; Wj^hjjACji, D. I, Ail the cloeie pf, the. évidence m this ca?© 
tbe coqrtrdirec|te4;,the jury to fii^d a verdict for the défendant. 
The plaintiff npwmoyes for :^inf,w, trial. For the purpose» 
of; tfee motion the, pj^iptiff. ip, entitlç^- to the , bénefit of every 
controvertçd façt, aq4 ;^^' di^pi^t8.)3l^ ipferences, which the 
jury cpu^d h^ye ind|tilged in; his favyr. ,i^he action isjor 
ifljnriç^ y^ives^by j^|^e plf^tiiff,iii;^aWng;into an unpro- 
tecteji^ pit, lopatedbefrçveentfeetracksof t}ie defendant's road, 
and ,u8ed. by ;,t:|ie;,jdefeiidant, for duimpingjthiÇrashes of it& 
engines. The pit.\paS'loeateîd uçon 'th^private gromids of 
,tl^e^de|;çnd.ant, lyji^g «pntignpils to itsjfrpig^t-fshed, and ocour 
piedijbyipâv^ri^l tf^çlîs.ir^jniiing ^p:a,]lfi..}pj^a.o\i other, iihcs git 
beittg ,U|^§^,r ,.the , fif th traelf f rpm ih^ ç l^ed. . The plaintif was 
iTi}tlife,,eppJ,oy.9f a )ig^<jerage |Cpmpaï^,tw^ji,çh wa^f a,uthorized 
tp tcar;^y ^Q^^^^tja^ f reighfeio and fçopi -}% ^reight-shed., a»^ 
t0.ill^o^4|3ligh^qr^ at,aç,d^?lftei^ii^^ adj^^cepi 

,to: the %gigh|ir8^ed,; for th^ , pji^pp^e^ 4i>P*-%'^i'', and', necessary 
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tô the^'loadin^' aùa -xiiihMûg'of tHe^ lî'éBteM; ''%ë MUir^ 
extéiided froii tt'é èliëà to 'thé 'îîTàrtlvïiVBr; i Thé " taiMaff 
tïàcSs -werè on the'bppaéite sidë oî thë ïréigiit'-fàheS ïrôià Ihe 
riveK Tbere %a8 ri6 W^;^ bf ' aedess ito, bf ëgrëss;.Trôin,'ffie 
freight-shed tb any strèet'bl- î)ùMiô labd \irithout 'crôbsihg' tKë' 
tracfis of the defendiatot, éiscept- % %aier; fc'lit àt' onè' ekid M 
the freight-shed thé defeadànt had âri^àiigèd 'siccomodatidils' 
for iogress and egress, so thafTatoréfe^'àt the shed cb'Md 
reach a stréet termm&ting nèar ^hàt jtoitil without ctbising 
as' many traeks as theire wharie tHb j)Mttti'ff attètnpled to 
diross. On the bccasiôb in qaéMon, 'the^ plàintiff -eaniè ai 
nightfallwith a barge tô the ■vWikt'f; wHifeh il waà inïéhdéd tb 
loaà with frêight thé next mbrhihg, àiid, afteir moorihy; the 
barge, started to cïôsd 'fihia déféndaaït's ti^àcks iiï ordèr' to 
ifeach Ms home; but înstead bf '^îhg by the ■wây pfovidèd by 
the défendant, he crossed the trâbks EÎt a difi éi-eût 'pîacei %tfd; 
'«t'hilè thus pasÉïing through thef ^ yaM of thé ' dëf^âàht; ï élF 
into-the Ipit and Wâô iiijtirëd. It wàs proveii thàt the^plaîn-' 
tîÔ'héd frequently 'eï^o^Bed the trâckâ béfoi-e; àt or iiéar'th^^ 
sâme place, and that bthër làbbVets èmplbyed àt the ftreight-' 
ëhêd had also frequënlly' dôhfe S6, thëréb;^ sàting «orne timè 
and distance bver that ïeqii'ireid tù uàe th^'ôrbësing pirbVided 
by the défendant. ■•■■'■.• '^ '" ■•.; i; v, ■,;';(';,-, ■; - j, ,,, 

'.'-Upoiï this caSe the ebtjft rùlëd, inasniucha^, intfaë viëw 
of the eVideriëë most favorable tôlîhe^làiïi''taff;'ndthi'ng'ûioirë; 
than a mère lii^erise or permission tb' the plàintiff to' cross' 
■«rhere hë did was shown^ thatthé défendant o''W*ed tÛeplain- 
tîff no duty and feoiliS riofe be lia/ble for. negligeiicè. ' It waM^ 
coneeded on'the argumeàt that this 'rùlihg'wab éorrectl,' if fhe' 
plàintiff was crossing the defefiidant'rfprôttîsfe8"by'a*'lîë^fise' 
liiêrëly, and not bj^'iiiVitàtièrii'"' liideédy tHe''ào&tfiïïe-*th'ai a 
nàked license or périniSsioû 'tb '^Htèr oi^'^paëS' ovef pb^tnîseS' 
will not create' a' dûty btîinpo'ëé' an bblîlga'ibh bi[ 'thë' part ot' 
the owner towards the ' libééëeé to ' ptovidé â^iîliât' ■ dân^¥ dr' 
accident, is so ëlëmeiitar^ that it 'èàtiiiofe 'bé' qûéëiionëdi ^ ^ • J - "^ '^ 
' What is thereîn' thie^^^tësérit* ëèteë^ tbi'intîieatë'ati'ytKîn^' 
beyond a passive acqmëëééWàë bh thë parttJf the'flëféiidèÈiitto' 
the custom of the emp%ë^'a?i thë 'fMght-ëhëd''to''e*ôèi'â-^ts' 
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tracks at other places than t^tat which the Refendant had pro- 
vided for the purpose ? If the défendant has directly, or by 
implication, inyited Buph a, UEie of its .premises as wa^at- 
tempted by the plaintiff, the içivitation must be fpund in its 
conduct in perpiittipg others todo the same thing. -iThere 
was nothing in the nature of the defendaait's employaient at 
the freight-shed which, r^qi^ired him to .cross the defendant's, 
ti&çk at ail. As an employé qî the lighter^ge, company, he 
wa,s protected to the-samp estent his employer wpjild hâve 
been. if the latter had beenan individual instead of aMçprpQr 
ration. . Jffe had a right tp use the whairf and tl^e freight-shed, 
fgr the purposes incident and, ajecessary for the , }oading,i ,ur>-. 
loading.and transportation of -the defendç^nfa-freight^; But, 
assuming that itwas impHed from this .that the en;iployef Qf 
the lighterage company naight go to or; f rO;m the freight-slied, 
overthe lands of the défendant tp reach the highways in the- 
vicinityof the freight-shed, if convenience should requir^,it, 
certainly was npt implied that thp, employés mightjChoo^e 
their own place for croseing the defendant's lands when-the 
défendant had already prpvided a place for crossing. The 
case is not as strong for the plaintiff as thecommon one 
where the owner of lands has allowed such persons as chose 
to do so, for their own convenience, to pass over them without 
hindrance. One who thus uses another's lands cannot cpm- 
plain if he encountersunexpeeted périls. Hounsell v, Smith,. 
97 Eng.' Com. Law, 731 ; Balch v. Smith, 7 H. & N. 732; Nich- 
olson.v. Erie Ry. Co. 41 N. Y. 525. In this case the plaintiff 
and ail who used the place; where plgintiff was injured knew 
it was devoted by the défendant to purposes which necessarily 
renderedit dangerousto others. 

The case is destitute of a sirigle! oirçum^tance fi;om which 
it can be inf erred, that the ;plainti^ was inpted or induced by 
the defendant's ppndujot to cross where he did, , There was 
merely a ,naked license to, fii:06s,,iin.plied fromprevious ajcqui- 
escence pn the part pjf the 4efen4ant. - If thôKe was aninvi- 
taJiion tocrosSjiat ail, it was to cross, ,at tjje place whiphvthe 
drfendp,nt had prepared fors that purpose. f 

■ The motion for a new trial isdenied. , 
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Gbay V. HiNTON and others. 
(Ovreuit Court, D. Nebraïka. February 25, 1881.) 

1. EnTIBB CoNTBACT — WaNT OF MbTÙAI/ITY^PABT PEEFOBMiKèK. ' 

The dejfendants agreed wîth theX.IlaîlWay Compatiy tlïàt '' m con- 
sidération bf one dollar, * * * and the advantdges tlierèitttèr to 
accrue by th& construction of sàid ra.ilway tlirough'* certiiii pre- 
cincts, they would pay the company a certain suni' When the railroàd 
had béen graded, and a certain further sum when' the çompàny had 
tied and ii'oned its roadway tiitough the precinctsi accordin;^ i6 a 
proposition wtiich providei, âmcing ôthéi- thingé, that tlie l'aÛroad 
shoùld be donstructed béforé a certain date. Aïter the time fdr cèn- 
struction had êlapàed, suit Avàs brbught on the'cbntrlict, allégîng thUt 
the company had graded its road, but there was no allégation tliW 
the road had been.completed,, and .uppn demurrer to thç-petition, 
hdd — 

(1) That such being the intention of the parties t]tie contract was an 
entirety, and the plaintifl could nbt'rîliover for tiiè gradilig Witlîôut 
alleging the completion of the road, or offlering some sufficienf excuse 
f or the failure to do 80 

(2) That there being nothing in the contract tp bind t^ie cornppny 
to complète the road, it did not originally bind the défendants, for 
want of mutuality, and would ïbcome binding on them only by a f ull 
performance of the agreement' of the company ; part performance 
would not be sufflcient. 

Demurrer to Pétition. 

The facts, as they appear by the allégations of the pétition, 
are as foUows : 

The Nebraska Rajlway Company was a corporatiop organized for the 
purpose of constructing a road from Brownsville to Lake City. The pre- 
cincts of Ohio and Palis City, in the county of Ri'chàrdson, had voted to 
subscribe for a certain amount of the capital stock of said railway com- 
pany, 4o.r the purpose of aidlng the construction of said railfoaid. The 
railway company contracte^ for the construction of the road throngh the 
said precincts of Ohio and Falls City. Litigation beijig threatëned by 
parties adverse to the policy ot granting aid b^ thé prdcincts âbote men- 
tioned, the défendants in this suit, 150 in, nunjber, signed the èoctract 
upon which this suit is brought. v . \ ' 

Thé côùtract, in sô far as it is material to be donsidered, 
is as foUows: 

The considération for its exécution on the part of the défendant fsstated 
to be " the sum of one dollar, to us in hand paid by^thé Nébraskà Railway 
v.7,no.l— 6 
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Company, and the advantnges thereafter to accrue by the conatruction of 
said raiiwav through the precincts of Ohio and Falls City." 

And the défendants agrée as follows : 

To pay jointly and severally to the Nebraska Railway, or its order, the 
sum o;^.jf^5,000,, in la,Fful money qf the, United, States of America, to be 
paid in iiistalnjetits as ioilows, tp-wit : $10,500 theregï when said railway 
çpmpapy shalj havs graded its roàï-bed and built its ciilverts tljirough the 
precin,<î|of Ohio accordjng to the teTÇia of the foregoing proposition ; $35,- 
OÔpïhereof when, Jihç said Nebraska llailway Company shalLhave graded 
its yoad-bed and built its culverts through the ■prçcinct of Falls City ac- 
eo^j^ih^ to the tenus of the foregoing proposition;, $19,500 whïn said 
If ç^p^èk^ Railway Company ah^aU hâve gpded,.t^ed, ân(J irpned its roâd- 
\içay,through the, precincts of Ohia apd I*alLs City, acçôrdin^, to the fore- 
gping propositions, — each instamment of ^yhich shall })e jriuiy a.nd proipptly 

Tlie '"foregoing propôsitîoh" refërredto îû tHiâ' àgrèeinènt, 
among other things, provided that the railroad should be 
cojqstrncted Tbefofe Decénïber'l, 187^,; Tlie petîtioa ^allèges 
that the gifading was eômpleted in accordapoe with the eon- 
tract, but there is no allégation that the rbadhaseTer been 
complétées ' Thetime ïor the completioiiôf the roàS, apccord- 
ing ..to the terms of thç agrp.ement, hâd elapsed befpré. the 
eommencement pf this suit. The défendant files , a gênerai 
demurrer to the pétition, under which he itisists — First, that 
the contract is not binding on the defenda,nt8 for want of 
mutiiality;;^secowi, that the contracf is àû èniirffty", anà'as 
ttiéplaintiff bas commencéd this action- àftéf éx^ifatiBii of 
the time within which the railroad company was tô haie îiotn- 
f/feted the ' ràilrOad, he cannot rë'cover ^ithôiit alleging àïid 
proying a jfuU performance of the contract on the part bf 'the 
company,. ory. in other worda, ,that it bas finished the.road; 
ïftirci, that- the plaintiff cfennot ïecover Mthout alleging, perr 
forinanôé of 'ail the stipulations 'pî thé coiitract to bé per- 
foripe4vipon ihe part of the railroad cosapany. ,, 

O. P; Jkfaaon, f or plaintifif. ,..:.:,. 

E. W. Thomas, for défendants. ' ' ' 

: . MôCiji^ip', ; C. J. j The dpmiUrrer raises the, questipn .whether 

suit can be maintained on the contract upon th^f^c^s dis- 

closeji by the pétition. The plaintiff sues af ter the expiration 

of,.. the tjme within -which, by the terms pf; the cputj-act, the 
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rc|9(^jVftS,to bave Ijeea finished. ,It is fl,Uegeditb%t,ttî(e.grftd». 
iag ^ma çpmpleted. accordiçg to the contraot, but it ,% : no.^ 
£pjl,^e,d tba^ji the road.^as fiiiisl^ed. The question jswhether,- 
under the contr,act, plaintiff can recover for the grading ■syitb- 
out allegiog that ibe bas finisbed the roadj or offerii^ sqme 
sufficiej;it excuse fç^ bis failiure to ^o so; or, in other wordsi 
we are to consider wbetber- the agreemept to do the gradii^g 
waS; a çontract separate and distinct from and independentjOf; 
the agreement to fiiiisb the road, so that the plaintiff can sué; 
iippn tbe cpntrapt and :^ecov«r for the grading withoutjalleg-^ 
ing çoippliançe, o^: readiaess t<J qoinpiy, witb the, other pp,rt of, 
the agreement. Speaking of the "entirety pf 'eontïactSj" Mr, 
Parsons says: ' ,. 

i;"îihe question whether acontraci Is eotire or separablé is of ten of 
gre^tin^poi'^iîc^ Any contract ma^ consist of many parts; and thèse' 
may be cpiifii^Çi'ed as parts of one wholç^ or.^a so m^ny distinct çoatract». 
entere4 into p(t one tiipë and éxpressed in the same instrument, but not 
therebjr taïadé'one contrafct. No preMsé i-ule can hé gtven by WhiëU tliis 
questibn in- a'giVen. caste may bescittli^. Like ttKjfst'Otber^questioUséf^ 
cons^ructi<>n, it dep^ds upon the Int^iitioa of tbei parties, atV^vtliis^Vst 
be discovered in eaçh case by cçnsidering the language employée and the. 
stibjeCt-iiàtterof thecôntïict." 2 Pars. 6on. 517. , 

From 'tfb^t appeaiis, upon tb&iaçe, of tbis contract we are! 
to détermine whether it was tbe intention pf the parties tk> 
m^ke one eontract for the construction of a^^ailroad» or two 
SQparate,contract^,-;-rone fqr the gr9.ding, and the» other fof the: 
bridging, tying, a^ jroiiing pf tbe rpadway through thepre- 
çincts of Ohio and FaJls City. It seems pretty olear that the> 
subject-njatter pf the çontrac.t-.wasan eptiretyi to-witi:a oom/r 
pleted railrpad, , The case iSjnot likp many yfe find cited in 
the books, in whipbijiwo or more separate and.distiact arti- 
cles of property are sold and conveyed by a single jnstrùmenty 
fo^ separate and distinct ; prioçts, atpne and thp same time. 
InBucb cases: it often appeaj:s that thepurchase of pacb ftj^ti^. 
cle .^('as ,a ftep^jal^e ajad. distincji transactionjcajad int^nded to 
be 80 regarded by the parties; j;p the eontract» There isri^n 
sucb'casç8,.i)0 necessaTy cpnnection bptween tbe sever^l, arti- 
cles spld ai^4:ûQû'vi«[?ed; yTbpre is notbing fromwbicliiticail 
bejinferred.^tljftti^twag.nQt.tba intention pf, tbe purchsserto 
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sectir'eoneTKfithôut also securing the othera: Ihe caie before 
uBj hôTvèverj ia'qtiite différente It cannot be' aùpposed that 
the défendants would hâve étoplbyed the railroad cbmpany 
to do the gradiiig albne, withoUt it hàd at ■the satiie time 
agreed, to go on and complète thé road.' The ôoûtract itself 
deblarès that the oonsiderBition for tlie contraet, où the part 
of :thè defendantSj was the- Beûefits they wete tô receive' by 
th© construction of the road thîOugK*the two precinbts naûied. 
Silppose thé railroad coiûpan^, or its éontractors," aïtér com-' 
plétaittg the gradiiig, had fàiled or reftised to go ôH aùd côib- 
plfetë 'thé road ulpoii' the dema,îid of the dëf éridatitS'.'" ' Wôiild it 
bè'''cbiïif!éKdèd' that thé jilaiû'Éiff,' ùÉider sticli ciïctiitist&é^é' ' 
could maintain an action upon the contraet? This is piréb- 
^^Ij^.jiJjei t,eç|i|,,,.ge,q, ^9/jf;,is(?n,.,v,,,!3^e^n,j. ,3 „ Met. ,,15.9.* )Mit 
weïB lalieiged; in. the; pétition^ tha>tii lih-e jailroad''>iooïiïpaiQy,< 
ot'fflë' ôdïïtMtbMi''combMéâ' tee'''gradiîig,i ^t^ 

mhMmHM^^ B9,mm^»m^Pk^ mhmmêi.mm^' 

tp.dO' so,)ftjpid'iWfire<p(rev«fnted. bjj tthe adi-er femlinaB^feKdàlîtSj^' 

tîiHt' ffié''^r^(ïing \vàs ôbnïgï'yieij',^ï£b,qij^' e^^^ \s ïç^jj^c'lç^^^, 
because it is manifest that the défendants did not intend to 
Mûid'*fcdB»eelt«8 tô' '•fê^ îm>ixÈÛin^]'bmdfîëMS^hU''àMmii)ia 
ati Kliéï#n iw-'finish'fee Wa^ibr irôti'a«-^lie!it*oif«iéffi'*'%^ 
pattiiie lèoBtib^ve ùîidergtOôdtfeat the (Mei'dffâfè'Vèi'é' Bîkd!.' 
iïig* tbleOfsbliTW tb: pay a tegë^ ëûiîi «/f "moflty*!^ 'feëctitiêf "ffife' 
coïïijtïtiétiôfl of ■ thé râïli:VJa'â' ïÊ*c«^''tHe'^cîàèt'à' iS' Whiëîi' 
tfaéyî'ïèeid«d'8tnd held prolierty'.- ' If-te'i 'pï-bpdéiyoïl' li^bia' 
whichitHiâ actiëii'i9-baè'edîto'--#ît','thât ttiè ■ôefSîivîàS.ts '^^fâ 
to faf ihé : iprieé naiùéd^ ' for- tef gfadiË^ 'whethét' 'the' xôâd 
was corûtpleted'îdr not, had béen^suggëstèd ât ■thétiEcie bf the 
exécution of the contraict, no one of thê défendants wbiild 
bave assente'd ' ito it. Tbëy undéfùbtediy irtegkrded the *con- 
tra«t as ftn entirety< Such' wâs the iïitention ; and the construc- 
tion of the coatract, as to its bôing several or entire, dépends 
upon the intention of the parties to it. 

Buij independent.ly of this considération, thère can, I think, 
be no doubt upôn another question which is presented by thia 
record. The contraet itself shows no mutuality: The de- 



fendants bound themselves to pay a certain sum of money, 
provided plaintiff's assignoï, ^the railroad company, would 
complète a certain railroad ; bqt there is nothing in the con- 
tract to bind the company to complète tbe road. The per- 
formance» of the con tract byi thé railroad comjiany would 
avoid this' objection. .THè'rale is' that where ône pdrty agtees 
to pay a certain sum ^f jn:j,oney, if .^.nptlier,pp,rty will 5q. cer- 
tain acts, the iâtter ia not. bound î but the agreenDentiof the 
formei"nlay be èonsidéred-as'â' re<iuest to thé lattèr'tô do -the 
acts named, and the doing of tlie' àcts is an àsseni, and' the 
promise i\îèr^^'1^i^6ôrsi^^'^r^uixi^ j^nd ôbligatoryÇ^ .Bjj|*^^6is 
case presfliîitiaÏÏft^flt^çesiioft.'vïbMlp^ç, a ;^^rt,mmmfi^i^ » part 
of '^e •actsspfecified; and îa^^taiiore' to perform'^attotiibr'-p&rt, 
wiir-aM'w'erffi^^i^ëctibïi tbat^'thêi'è ïsWm.mMf:''^hQ 
ruie is that performance is an assent),tg;.t(^q,,tgVBtie(.BÇPB9l^<îî 
^}^\l^}^^^i of ,99 ai^^bpritjj.fojr jj?e,psqpp,ç]it^n ,t)jfl;.^ ,pas^,pfr^ 
formance wiU >amQUîit..to iaHiassent.i! See/43'iOhiQif^ii94, 
Whfereit' is idÎBti&ctly ^h^èld ■ thWt ""tffi&'l'ûîô at)feS'«of àMl'ar to 

^hê çjoj}J8i4wa,tiofl< a^dis|^fiwsllnQ,aftfteftt;t«>,ilibeidteTOJa «li.the 
oontraeèi" -y- Tbe"piérfori3ïàiieieiîJi^ ^hte patty''tDJT#feflïftlïe offer 
i^'iiîàaé tatéé^thé'pîàfyè ifà'foi^a^àé%feiïcè''6f''fa'é'i^^^ 
tiori^,to.ço;ti|;r^çji;, bïit q, ,p,a:ç]l{i pej;fpj;n;,a^çiç,, ^jJil)jjut„9,i;i,,Q;^er to 
nmk« iulliperfojrmànoe, isi/not-ànacdepiatifee, noJïDaore than 
a» ia.ccfèptantte' iti #fittng ôf à pàié't'OÏ â'^ïô^oéftio&'couia' be 
regarded as an acceptance of the whole. In such a case, 
'^hate:vner jrhfi rigbts of. tbsiplai»tiff, wigMi b^nij a jsuitflppn 
the qmn;^umf. mr.ifif, be; h^s i np jyjgbti jpf : action -apo»; the . conH 
tract itfie^lf. ,,,;], ^;,; ;,.,;m v,. j,:- ■'. ■ ■<' .■;!■■■., :,>:.i'- 
The demurrer totlje, pétition, isfiustained; : î 
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, {IMstrict Court, W. D. Tennessee. May 4, 1881.) 

1. Obimnal Law— Ret. St. i: IOW-t-Bemoyai, of Peisqseb to Anotheb 
.^PjsjrEiCT— 'PpWERS op DisxKiÇT ♦luDÇfB— Haeeas OoRPoa 

T}ie judge of the district fo wtiom application is Baade for a war- 

raniof removal to ànother district for trial, may, ubder sectioil 1014 

; 'oï'the Eevised Statutes, tevièw, withôut a writ Of habeas corpus; tlié 

.1 aption of the committing magigtrat-e, and reduce the bail required byr 

.jhirn, if it shall appear to be excessive. 

2. ^AMB.J^UBJECT — Excessive Bah — Constitutional Law— Eiohtr 
' AmNDMÉNT, Constitution o» tœé United âî-AtEB. 

It âf BUbstantially^ déniai ôf bail, and a violation of the constitù- 

' Monol gu^r^ntjr agsinst excessive bail, to require a larger sum than,; 

; Ifon) Itig ciTicymstancief, tjie, prisçner can be reasonably expected to 

givè." À requiremjBnt of (6,000 in this case was excessive, and ther 

' «im was rfeduéed tt> »'2,5(K). 

3. SAlÎK'ÊhjBJECT — pROCBÎïnHK IN BaiIV— ApPEAKANCE IN ÂNOTaKB 

DBatKiCT^^-JTi» ÏWhat Tebm ?— Tennessee Code, fi 6152, 6163, 615*, 

. i The jprelltainar^ exaniimtion «of an alleged offender, arrësted ivf 

another district, must be according to the visages of law in the gtat^ 

wiièi-e' thè amist 18 màdé ;' and Wheré tlie Tennessee Code reqùires 

that bàU< l^t taben' in <Spen court' sbàil be t6 the next térm 6f the^ 

court 'hafinfe/00gni7.anc|e,;thpdiétrict judge' allowed the prisonento- 

.^PjPpar at the,J5i,exi; teriQ.of the United Sta^^s district court for thc 

eàstern district df Missouri, and dëclined to cpmpel an immédiate 

Bppearancèto th«! eurrènt terni. But î«œr« Whether, tinder spécial 

, 'bircumstaoces^ this.might not be donK; notwithstandlng the require^ 

■ iTjçpit,,thd)t,;the. prççeedings ahould be in accordance with ,the.,stat«: 

statute., . r ; , ,■■■.., 

Applîcfttioù fôr â warrant ôf rémoval of the défendant té 
the eaisièrîî ditetrittt' ôf -îMiBèôuri, fôr irial upon a charge bf 
counterfeiting. The record presented to the district jud^'è 
consists of the affi&ftvit ïfpon-whifcli thé-arrest was-madë, the 
warrant of tVie commissioner for the arrest, and his commit- 
ment to the custody of the marshal to await the action of the 
district judge in the premisea. It appears by this record 
that the commissioner fixed the bail at $5,000, and in default 
of it the prisoner was committed as stated. The arrest was 
made on the first, and the commitment on the second, of the 
présent month, in Weakley county, the prisoner waiving any 
examinatioii before the commissioner, -whereupon he was 
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bi-ought to Memphis, before the cUstifiçt jûdge, whefâ;;^^ 
stated that he could give bond forasmaller sum than $5,0001 
but eould not for that amount. On hia, oaith be, st^ted-that 
he himself had no property except two smill townliOts/iWii^th 
about $75, but that his father>:iipon -whom hé reliied, for/ bail,' 
owned about 240 acres of land aud necessary farming stock, 
the land being assessed for taxes at about;$.8,pr $10 per.aei'e. 
. John B. Glough, Ass't Dist. Att'y, for the. United States. ' 

T. B. Turley, for défendant. 

Hammond, D. J. It is apparen,t that the bail required by 
the commissioneris excessive, andjithe eighth aropfldtnent :of 
the constitution' 18 a guaranty- against excessive i bail. Itis 
objected that the action of the commissioner çannot l*6!)rp7 
viewed by the district judge on thia application,. ;no}:,4:he:fbaii 
jreduced by him, except upon /lo&ças corpws, \yhen, ,it is ao% 
cedeà, the case could be reviewed and the baili,.;|<j4i^di. 
Hurd. Hab. Corp. 436; Jmes v. Kelly, 17 Mass; ;ll'g;(;JÏ;P 
Kaine, 3 Blatchf. é; iîeMo«ftw, :5jJBlatch|..3Qi3,;iîc fffiW'flh 
Id. 4143 -ReiSto^i?, 12 Blatchf. .501; iB« M<iDon^U, U -BlatQhf; 
X7é';Re.Van Campen, 2 Ben, 421 ;. C7. S. V. Blqomgmt, ,7 ïpt» 
JRev. Eeç. 148. -, .. i,- n q,;; ■:■ :.,:■, ,/m. ■■n^):-; 

Whetheri on habeas corpm,, ih.^, ç^ourt or «jadge hasi plenaary 
power tô reviô'v^ or supervise the action of the coipnïjttiigg njag- 
istrate I do not find it. neçessaj;y; tq détermine. IfAe caja_gp 
pnly to the extent of reducing the bail vhere.it ia ex,cessiye, th^tt 
.would be sufficient hère, and the ju^gçi could ad vise QX dijcçct 
a writ oî. habeas corpus, if necessary to; sustain )^a ajjthpîirity 
to reduce excessive bail. But I hâve oorpe t;o ^he eo^plusipifi 
that, without any wrifrof fea&eas corpus, the judg© pf the dis.- 
trict, acting under the authority of section 1014,ftf .thie Ee- 
vised Statutes,,has ample power to reduee the , bail,r if )ae 
ihinks it excessive, aud ta reyiew the actio)i oif J^e comnoisr 
sioner, or otherjCojmmittingimagistratey on .ajproceôding(Un<îi^ 
that section. :., ; ■ ■,,!>.(■ [):■. ;,; ,.i' -i 

The very purpoae of oonferring the^ po^/i^isto, seçHïfâ the 
judieialr sanctiop of,a supei^visory judgeifejî |he aetiop of the 
.cqjnmitting magistrate,..in sq.impprtaniî.iaiiçfta^itçiii as. that Qf 
.ïPnjLOving a citizenfrom .one istate qr district to, ^pqtheiî ff>]c 
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trial npon a criminal charge. If the warrant of removal ia 
ti be issued mechanicaliy, and as a mère ministerial act, 
there is no reason Why thé commiting magistrate should not 
hâve been reqniréd to issue itat once, upon neglect or refusai 
to giv© bail. The necessary implication, from thé method of 
procédure' adopted by the statutes, is that the "judge of the 
district," whether it be the district judge or some other, as 
is intimated in jR* Bailey, 1' Yfoûl-w. 422, it mày be, must 
judicially détermine whether the prisoner shall be taken to 
another district for trial, and that he may rôftise his warrant 
whére'it appears that 'thé removal shouldnot be made, or 
where he wonld admit the pa*ty to bail. Doubtless the action 
of thé committing magistrate ifst prima faâie sufficient as a basis 
for thé warrant, but it is tiot^conclusive ; and whilé the judge 
should not unneoessarily require another or further prelimi- 
nary examination, if it appear to him necessary that the 
bail should be reduced, or that for any reason tlie prisoner 
ehould again be heard in defeflce, I hâve ino doubt that it is 
Lis duty to pass fuîly upon Ihe case, and détermine for bim- 
self whether he should be further held or removed. Thèse 
views are abundantly supported by the authorities. Conk. 
Th:. (4th Ed.) 582; Murray, U. 8. Courts, 29; Re Buell, 3 
Dill. 116, at p. 120; [/. S. v. Jacobi, lé Int. Rev. Rec. 45; 
U. S. y. Pope, 24 Int. Eev. Rec. 29 ; U. S. v. Volz, 14 Blatehf. 
16; U. S. V. Haskins, 3 Sawy. 262; Re Alexander, 1 Low, 
530 ; U. 8. V. Shepard, 1 Abb. 431 ; Re Doig, 4 Fed. Eee. 
193; and cases cited in thèse opinions. In some of the cases 
there \fras a writ of habeàs corpus, and in some the original 
examination was before the district judge, and in one the 
question àtose in the district to which the removal was made, 
on a motion to quash the indiotment; but in none of them 
does it seem to hâve been treated as a mattôr of much im- 
portance by what form of procédure the action of the judge 
is invoked, and in none is it denied that he may détermine 
for hiniBelf whetteèr the removal is proper. In BueWs Case, 
supra, there was both a habeas corpus and an application for 
a warrant bf removal, which latter was refused. In the case 
of U. S. Vi Somerville, related in Volz' s Case, supra, it seems 
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thiat the district judge himself toQk the bail-bond' after a 
commitmeût. by the oommissioixer, ftud tbe .qiie^tJQn there 
•wàs ;-whèthei5 jthe.cQmmîssionjer hafl a çontinqing po;v^er after 
èommitment to take bail, it being beld tbatjjfeiejdid, .; But no 
one seems tb'have suggested tbat the judge hadnçt the povrer 
to do what he did. , 

Without further examinationihere of the, cases, itissuffi- 
cient to say that, while I do not find one h^Witig that tiie 
judge may, orr the application for the , T^moTal warranti 
iriqnire into the factg> or reduoe the bail, I hftye; po,;dpubt it 
It-a proper practice. In sorqe cases it_ mayibe neoeissary» to 
issue a habeaseorpvs and certiorQ,ri; in ôrderito bçing h^toxB 
hjnii' the entire record oi thfe évidence bef ore the cominltting 
ma^jstrate; or, technicftUy, itiinjay be that the jlidge dQnlà not 
disch(vrgc the:prisonèt ■vfitboufeâ?i^a6eas.tprptt», vhilehftwight 
refuse his warrant of remoy^al, leaving hini -çfhere :the conynit- 
trient had placed him, until applicatiçn for, habeas, , <iofj>sa$ 
sbould be riiade.. But my judgmeût is thafc having tlwî pris* 
oner before himj with the plenary pover, conferiied] by the 
statute to grant or refuse the warrant oiljrçnîpvalj 'and the 
only object ànd purpose of the coramitmeiit being totale, his 
judgmQnt whether there shall bë reiaoyal, the pover *o dis- 
charge exists without any habeas corpM*, and i^ïMÇesparily 
implied from the statute; In the case of U. S-, y,- L(i,wrenee, 
4 Cranch, 518, it is said that "to requirelarger bftil than the 
prisoner could give •would be to require excessive bail, and to 
deny bail in'a case clearly bailable by law." The discrétion 
of the œagistrate, in taking bail, is to be guidedby the com- 
pound considération of the ability of the prisoner to give bail 
•and the atrocity of the oSenCe. It is a rule of our courts in 
this district to require $2,000 in cases like this, though it is 
very frequently increased under spécial circumstances. As 
this is a case for trial in another district, that circumstance 
should perhaps increase the amount somewhat, but I thiuk 
$2,500, under the circumstances hère, as much as should be 
required of this prisoner, and any larger awount, would be 
excessive. I shall, therefore, discharge him on giving bail 
before me in that sum. 
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J' Téiegmtâé îtGik thé distrièt attorney at St. Eoiiis say the 
court iB iiôT* Sn^^e^sîonj witha, jury in attendànce to be dis- 
éhSf*gèa-in;a fëw dâys, âiiâfithô question ie whether t;he pris- 
onek'''^|hall be'^'feoitfâid to appeaï at this 'pr-ôsent term, and 
îmmediatelyiJolP at the nest term of the court'. The cases w© 
hâve' been considering indicate that the proceeding on the 
prélimiîiary èxamiûation is in accordanee with the usages of 
lîiif in thé 'âifitrict -vfhere the arrêst is made^ and thia seems 
to bë à plaiû réquireflient'of the statute. Rev. St. § 1014, et 
%'i'^i-T^e'Ten'n:ess'e Code directS' that' bail, -when net taken in 
epéû ciirtiï'tj'ishaUv.beigîven by a written undertaking, signed 
bythè deféridâht and &i ïeast two sufficient sureties, reqair+ 
în^thë^dëf Bridant- tbappear"at the next term of the cduart," 
tttMïèi'iwhéti given iii ô^en ooustjit is to appear "at the près* 
ent'ïéïiii."^ T. & S. Code, §§p 3162, 5153, 5154. .It is gen- 
eifâîlyttnde'rBloOid' that the> fédéral courtiSj in this matter of 
baili^'are goVerfleà bythe state statutes. U. S. v. Evayis, IQ 
Chi- Lëé. Newel â71; '8. G. 2 Fsp. Eep. 147, 150, and base» 
thérè'.'éiMi* Isreadîly S8e Ijowthis réquirement might greatly 
delay trialê, a«i'd that' it may be sometimes impraoticable to 
akihe'ïe strietlytd the etatntes Of the states. And,-like th© 
aots'of côJigress adoptiiïg ithé practice of théstatea jn suits 
"àt lawj it inay go no further than to adopt the state statutes 
"as neaî^ &é may'be/' Eev. St. § 914. Whèther thejcomr 
mitting niagistrate, «therefore, may disregard this require- 
nient of the stâte statute in a proper case, and take the bond 
demanding ah appéarance at some other time than tlie next 
term, l'^sH^lï not now décide, because I see in this case no 
Spécial reason for depàrting from the ordinary practice, and 
bave determined to allow'ifhis défendant to give bond to the 
riext terin of the court at St. Louis, as the commiBsioner did. 
I shall nôt interfère with his action further than to reduce 
the amount of bail, as before indicated. The prisoner will 
be allowed a'few days to Communicate with his friends, who 
live some distance, and in the mean time will remain in the 
custody'of'the'marshal, with leave to the district attorney to 
'makô a further application for a removal warrant, if bail be 
not furnished. So ordered. 
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Miller and others v. The LiGctETT & MterS' ToBiCoo Co. 

{Circuit Court, E. D. Missouri. January.31, 1881,) r : i ;.; 

1. EsTOPPBi,— Jtjpgmeht. . . , ' . 

A party is bound by an adjudication where hè hàs ail thô^ drdihary 
rights of a litigant with respect to such ad judicatioil'. ' ' 

2. Samb— Same. '' ' 

A party who contributes mouey.for the piirpose oî employing «oun- 
sel, apd oarrying on a litigation, under a contra,ct with a parjt^.,to t^l^e 
record, bas the right to take such action in the case as will prot«ct 
his iûtereâts in such litigation. 

3. Same — Samb — Pbactice. 

The validity of a patent having been va part sustaifted in olie oir- 
, cuit, suit was brought in another circuit for infrtfigement by a,pàiîty 
who had oontributed to the payment of the couqsel who had defended 
the flrst suit. Held, that the défendant was éstopped by the adjudi- 
cation in tlie other circuit, but that the court -WOuld not enter any 
decree based upon that opinion, until the conclusion of the litigation 
in such other circuit. 

4. Pbacticb—Priou Use. ' .? ...... 

Evidence of prior use having been introduced in the latter suit, 
Md, that the proper way to procecd would be by motion for a r^ 
hearing in the other circuit.— [Ed. : , 

In Equity. ■ .: j; 

A suit having been brought against Poree & Op., tobacco 
manufacturer, at Louisville, for infringing the Miller & Wor- 
ley patent, re-issue No. 8060, for "finishing tobacco plugs," 
said patent having two claims — one for the process and one 
for the product — thèse défendants, with some dozen other 
tobacco manufaoturers, issued a oircular to their customera 
promising to protect them against any suit Miller & Worley 
might bring against them for dealing in the subscriber's 
tobacco. It further appeared that the above défendants oon- 
tributed to the payment of counsel whO defended the Forée 
case, but in ail other respects were entirely independent of, 
and had no connection whatever with. Forée & Cô. The 
évidence showed also that their prqcess was in many essen- 
tials différent îrom that practiced by, Forée & Co. The pro- 
duct claim was held void. Much new évidence, as antici- 



92 FEDEBAIi REPORTER. 

pating the process, was introduced in this case by both 
sides, and the case set down for final hearing. 

Stem é Peck, Beattie é Winchester, and George Harding, 
for complainants. 

Samuel S. Boyd, for défendant. 

McCrary, C. J. We hâve considered tlie case oï Miller v. 
The lÂggett 4 Myers Tobacco Co. so far as the question of 
estoppel is concerned. The suit is brought to détermine the 
vaiidity of certain letters patent belonging to thèse plaintiffs. 
The'sàrlie qdë'stion was invôlv'ed in the case of Miller y. Forée, 
tried in the district of Kentucky, in which there was a decree 
sustaining the vaiidity of the patent in so far as the first 
claim is concerned, and. as the patentée bas waived any- 
thing beyond that daim, that decree sustains the daim of 
the vaiidity of tHë patent, so far as it is involved in this liti- 
gation., The Liggett & Myers Tobacco Company was net a 
party to the record in that case, and the question is whether 
it was privy to that proceeding, in such a sensé as to be 
bound by it and estopped by the decree. The rule upon the 
subject of estoppel is, of course, well understood by counsel. 
It is, to state it generally, that parties and privies are eon- 
cluded by the judgment. But I am of the opinion that a per- 
Bon, to be concluded by a judgment, must be privy to the 
proceeding in such a' sènse that he may control the litigation 
in So far as making motions in the case, offering évidence, 
cross-examining witnessès, or taking an appeal is concerned ; 
that is, it is not reasonable to say that a raan shall be bound 
by an adjudication, uniess he bas ail the ordinary rights of a 
litigant with respect to the adjudication. 

The question, tberefore, is whether it appears, from the 
proof before us in this case, that the Liggett & Myers To- 
bacco Company had the authority to control that litigation, 
within the sensé of the rule as I hâve explained it, and also 
whether they hâve now the right to go into that court, and, 
if the time is not out, move for a rehearîng, or for an appeal, 
if there bas been a final decree, and, if there bas not been a 
final decree, whether they hâve the right, when one is ren- 
dered, to appear there and take an appeal. I think that a 
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party who contrilt'uteB money for the purpose of employing 
counsel, and carrying on a ïitigation, under a contract with 
a party to the record, must of necessity be. held to hâve the 
right tp,ta.ke,such action in the case as will protect his.pwn 
interest in it. As, for example, suppose thereis a case, whicii 
is understood to be a test case, involving the validity of. a 
patent, or anything else, against a particular individual, but 
involving a subject-matter concerning wbich a large number 
of other persons , are equally interested with the particular 
défendant in that case, and suppose ail the parties who are 
interested, or a number of them, come together, enter into a 
contract that they will raise a fund to carry on that Ïitigation, 
that they will unité for the purpose of employing counsel.jànd 
combine to carry it on in the name of the party to the record, 
it seems to me that the persons who, under such a contract 
as .that, actually contribute money for the purpose of carry- 
ing on a suit, are authorized to go into that court and use 
the iiame of the party to the record in making such motions 
and taking such steps as are necessary for the protection of 
their particular interest in it- In other words, I suppose 
that, under the agreement whiçh appears in this case, Mr. 
Boyd, who represents the défendant in that suit, can appear 
in that court and move for a rehearing, and can appear tji'ere 
in the name of his défendant in that case and take an appeal. 
The language of the circular, which was signed by thèse 
défendants, with others, is that counsel hâve been ret^ined by 
them tp "attend to ail such suits;" that is, ail suits involving 
the validity of this patent. The testimony shows that the 
défendants in this case hâve, in pursuance of this very agree- 
ment, contributed money to carry on that case in Keniucky. 
It may be, however, that the court in Kentucky might take a 
différent view of that question from what we do. Weeannot 
décide for that court, and, of course, the décision of that 
court would be conclusive and final upon the parties. If the 
counsel for thèse défendants should appear in that court and 
should move for leave to appeal, and if that court should deny 
them that right, they might be without remedy if we were 
now, upon this question, to finally adjudicate ttis case; con- 
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séq'aently wë are 6f tlie opinion that this case ou^Ht to stand 
'ù'pSn this dpçket without any final adjudication until you 
ïl'âvé côncludèd that litigation in Kentueky. You can take 
tfiat case to th.e suprême coiirt, and wlien thè àupreme court 
hà's decided tHese questions thàt will be cphçlusiVè upon ail 
parties. There is no necessity, as we think, foir éxperiment- 
i'hg with àll the circuit court judges in the côuntry when you 
hâve one case wMch can be taken to the supremie court, and 
thé ïaw of thé controversy there determinéd. In ordèr, how- 
êvèr, to prote'ct the rights of the défendants as fully as pos- 
sible, we piropose to make no decree in, tins case ât pfesenti 
but tp continue it until we khow what hàs bééh the reSiilt'of 
tHat case ; and if it goes to the suprême court, until yoù havé 
an adjudication by that court. If we weire to décide the 
question now, we would say that thèse défendants are clearly 
éstopped upon the évidence that is before us; but, às it is 
possible there might be a différent décision in the court of 
Kèntucky, we do not propose to rendèr any decree upofl that 
case based lipon the opinion which we hold, We do propose, 
however, to say to counsel hère that they mûst go on with that 
case in Kèntucky, bring it to a final decree, take it to the 
suprême court, and hâve the law of the Casé finally settléd' by 
that tribunal, Unless they are éstopped from doing so by some 
décision there; and wé will take no further steps until you 
Haye ddne so. 

Mr. BoYD. If your honor will pardon me, in regard to the 
course which your honor suggests there is one practical diffi- 
oulty, which rday render it impossible for us to get our rights 
there, and that is this : Your honor very well knows that in 
thèse motions for rehearing it is necessary that the parties 
sliôuld show and satîsfy the court that as soon as the évi- 
dence came to their notice it was brought there by a motion 
for rehearing. Now, as a matter of fact, this évidence did not 
corne to the knowledge of any party until âftér that decree 
wàg rQndered; but, as your honor will see, since this answer 
was sèt up nearly a year's time has elapsed. My object in 
bringing it up in this way, and not making a motion there, 
was that I suppôséd it would be fairer to the other side, that, 
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iuBtead of going before that court on ex parte affidavits for a 
rehearing, we might take tbe.|;e9,tiiiQon^, giving them the right 
of cross-examination, and that they might hâve the like right 
to introduces«ividettce^-to mëet^ this ne* iriâtteri''''Therefore, 
if it should.tum out that J^is.honor, Judge Baxter, gh^o^l^ 
Jij^J^^tii^al^.iïj^^'smjach..^^ 'tliis ;time Ijae.elapsed,; aQdthiiB excuse 
wbioii ï now! présent' should not be held byisiin to bè Buffi- 
feietat to ' intrôdùce this ' nè^ tèslirctony, an^ tHaV. ijàsè'' Iwere 
àp^èMed/ïri^oulii , go to tt|e Biipr'eme, cbiirt withoui t^Siiiew 
ti^liiïjonyj wUich. w§ think is: vital, aad as toiwhicb tbereiwas 
iK»t;e^ën « Mnt' of suggeatioûi in the^ record à^'it'iloW Stainde 

' Judge McCeaey. i\Ve willof courge bejusit as much atlib- 
erty after you hâve settled that,ça8e to act qn thif, as we are 
WW, 80 tliat^you waive nothing in that respeoti "•■ I sày that 
the^Jirincipftl'qiïësttlôn in thé casé^ 'or oti'è véry ini^biftant 
question, is as tè tlié patentability'of this particùlar improve- 
ment, and that you hâve fairly and fuUy raised, as,,! un^r- 
Btand, in the case decided by Judge Baxter. ; . j , 

Mr. BoYD. Not as fully afi it is^now raised, beoaus^ ijhçre 
is this proof qf a prior use ■^bich firent to the whole exteiitj 

Judge Tkbat. ït is not a question as to use^ bot s^s to pajt,- 
entatility; -whe^her it is a maljtei: that is wi^hin,.tbj9 pvryj^^^siir 
qf, the patent law anyhow. , , , .;, 

^ Mr. BoYjp. Ife^j. sir; but still we do not like to gq to the 
suprenae court sin^ply upon tljat), inasmuch as,«ijjqe that :time 
wejiave fouu'^ this évidence,; ^bich we think, even if ii^as 
patentable, showfl à prior use,, I propose, then,(to njifikea 
motion for rehearing there, as youi; honor suggests. ; , j 

Judge McCkaby. I think that will be the proper way to 
prçceed. , , , .. , 

: Note. Bee Vniiei ètates é Fordgn'Fdting Co. v. A^estoê Fdting Où.-, 
ifEp. Bep.813. . ;,- 
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■'":-'\ ^"■■' ■■^;^-FisoaÈBr.mras. ' "V' ; ' 

, ,i.:,': ;. ,^;]{Cîreu& Court, 8<D..New rofik. :Apiil!i8,USl.) ■■'■ -'• 

l.'OtWTBMPT OB' Court — Warrant of Çommitmbnt — Practicb. 

''■' ' A iJàtty having been adfùdgëd guîlty'oî'critninàl cîôntempt in thé 

:-; yj[o}ationo|iî4iirijuiiction in a patent suit; fS-FEa). Bep. 63,)iand'â 

yarrapt of commitment being 9.boi;jt t(^ issue for the nqnj-paypieiit,,of 

the'fine impoged, held,it tlie défendant desired to suspepd tl^e execu- 

' 'tiofr of thé T»-â'rrant' untît'a finàil decree could fce hai, ànd appeal 

• ; /takenitathie snpreme court, 'thàit>' lie shduld gi^e-tt l)6rid,'wltli'sùré* 

' tie», tOj.payithe,amountof .ffiid flne,>trjieneyj^r t^e couH^ shonld.Tacate 

the suspension, and that a reasonable time would bp.qllo-^d to 

give such bond after the warrant was issued,'during wfiiçh time the 

iieiMcaitiôti'of aaSà'watratit'Wôuldbesiispèiiâed.- ■' '' ' 

a. SaIÏè— SAitE-^FôKM'ôF PbocbSs. ' ' ' ' •■ — ' 

' r: fourni of pTOoess foi «arryinglnta .eflfect the proViéiofi of the oMef 
1^ , in/fhgcontepapt prçceeding^, directingfthat the dçfendaftt stapâ com- 
mitred till the fine be paid, prescribed by the court.— (ïîp. 

■■■ïti'E(iuîty."'''' ' ■- ; ;■/'"' ' /' /;'; 

Edmund W^tmôre, fui: pkiiïïivS,' ' " ,; 

Jàmé's'H:Whiteleffgé',î6i^eîeîidànL , " * " . 

ÉiikTcnFO'ài>i'G. 3. In tliis suit this cbur't decîde'S, Jànu- 
&^>2&, ÏSSi, (6 Fiiï). Bep. 63,)"thât the' prôyisions oï the 
ord^i' ôf Maréh' 13, T880, s'hofild be 'cftrried iûto éfféctV ' ' ' l*hat 
order directed that the défendant shçmld Ipèif' into eoprt 
$l,389.99'a's à fine for the coûteitipt referrèd'to iii the ôrder, 
with'in 'a sj)efcified tîtrie, and tiiai;, iif not paid, the défendant 
shoùïd stand committed tîll it shotild bé pàid, ahd thai when 
pard'it should be paid ovér to the piaintiff in re-imburse'^ 
ment. Thé 'cdntempt consistfed in the use, in violiation Of a 
preiimih'âiy injunetion igsued in this catase, of a machine 
which the court held to be an infringement of the patent, thé 
violation of -whiçk was.iorbidden by said injunction. The 
amount of the fine waa the amount found by the court to bô 
the expansés of the piaintiff for counael fées and otherwise 
in prosecuting the contempt proceeding. In this décision ar 
order was made by the court on the second of February, 
1881, ordering that the terms of the orders filed herein 
February 17, 18S0, and March 13, 1880, be carried into effect, 
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and that the défendant, within 30 days after the service upon 
him personally, and also upon his solicitor herein, of a copy 
of said order, pay unto this court the sum of $1,389.99, 
named in said order filed March 13, 1880, as the fine therein 
named for the contempt therein mentioned, "being the same 
fine and the same contempt mentioned in said order filed 
February 17, 1880, and in the proceedings on Trhich said 
two orders were founded," and that, if said fine be so paid, 
it be paid over to the plaintiff in re-imbursement, and that, 
if it be not so paid, proper process issue to carry into effect 
the provision of said order filed March 13, 1880, that said 
défendant stand committéd till said fine be paid ; "and that, 
on the failure of said défendant so to pay said fine, the plain- 
tiff may appiy to this court, on proof of said failure, and on 
notice to said défendant personally, and to his soliciter 
herein, for an order directing such process to issue, and pre- 
scribing its form." The plaintiff has produeed proof of the 
service on the défendant and on his solicitor, on the third of 
February, 1851, of a certified copy of said order of February 
2, 1881, and proof of the failure of the défendant to pay said 
fine ; and, on notice to said défendant personally, and his ap- 
pearance by counsel, has moved for ah order directing the 
proper process to issue to carry into effect the provision of 
said order made March 13, 1880, that said défendant stand 
committéd till said fine be paid, and prescribing the form of 
such process. 

The court has prescribed the form of such process to be — 

A warrant f rom the court to the marshal, reciting the issuing of the in- 
junction, a copy of it, the return of its service, a copy of said return, the 
motion for the attachment, copies of the notice of motion and of the affl- 
davits on which it was made, the service thereof on the défendant person- 
ally before the making of the motion, the hearing of the motion, copies 
of the affidavits filed thereii by the défendant, a copy of the order of 
August 1, 1879, a copy of the report of the référée and of the évidence 
taken before him, a copy of the order filed February 9, 1880, a copy 
of the order filed February 17, 1880, copies of the affidavits filed in 
pursuance of the last-named order, a copy of the order flled March 
13, 1880, a copy of the affldavit on which the défendant applied for 
an order granting time to comply with the last-named order, a copy of 
the order of April 13, 1880, granting such time, a copy of the writ of 
crror sued out by the défendant, copies of the bond and citation therein, 
v.7,no.l— 7 
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a copy of the mandate of the suprême court of the United States, a 
copy of the order of February 2, 1881, a copy of the affldavit of the serv- 
ice of a copy pf the last-named otder on the défendant and on his solic- 
itoy, a copy of the notice of motion and certiflcate on which the plaintiff 
moved for an order that proçess issue to carry into effect the order flled 
March 13, 1880, the fact of serrice thereof on the défendant and the hear- 
ing of said motion and of counsel for the défendant therein, and then 
stating that " it appeàring that the said George Hayes has not paid the said 
fine imposed by the hereinbefore recited orders, and this warrant of com- 
niitment having been ordered by the said court to issue, by an indorse- 
ment thereon in the words and figures foUowing, viz.: 'Let the within 
warrant of commitment issue from this court, under the seal thereof and 
the hand oî the clerk thereof. Saml. Blatcliford, circuit judge,' " and 
then ordering thé màrshal to take the body of the défendant and keep 
him in custody until he shall hâve paid into court the sum of ^1,389.99, 
the amount of said fine, togetlier with the fées of the marshal thereon. 

The décision of this court, on the final hearing of this case 
on pieadings and proofs, was made on the twenty-sixth of 
January, 1881, and an interlocutory decree has been entered 
herein in favor of the plaintiff, under which an accounting is 
proceeding. There can be no final decree till after a report 
on such accounting, and there can be no appeal to the su- 
prême court till after such final decree. The défendant con- 
tends that the grounds assigned by the suprême court, in its 
décision dismissing the -writ of error, as the reasons for its 
action, show a valid reason why such warrant of commit- 
ment should be withheld until the record on the final decree 
herein is brought before the suprême court for review; that 
this contempt proceeding will not bear the construction that 
it is a matter criminal in its character; that the suprême 
court has left open the question as to whether the matter is a 
criminal one, or is to be treated as a part of the suit in 
equity ; that, if it is the latter, it cannot be reviewed by the 
suprême court till after a final decree in the suit ; that there 
was no intentional violation of the injimction; that in such 
case a contempt is not a criminal contempt; that the con- 
tempt proceedings is this case involve only the question as to 
whether a given machine inf ringes the patent ; that for that 
reason, and because they are entitled in the suit, and concern 
only the parties to the suit, they are part of what was done 
in the suit, and so are reviewable on appeal; and that the 
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défendant ouglit to be allowed an opportunity to présent 
thèse questions to the suprême court, and, if possible, obtaiir 
a décision on ail the questions involved in the contempt pro- 
ceedings, at the same time with a décision on the questions 
at issue in the suit. It is also suggested, on the part of the 
défendant, that, if necessary, he be meanwhile admitted to 
bail. 

In its décision dismissing the writ of error, (Rayes v. 
Fischer, 1 Morrison's Transcript, 47,) the suprême court say 
of the order of conviction : 

" If the order complained of ig to be treated as part of wliat was done in 
the original suit, it cannot be brought hère for review by writ of error. 
Errors in equity suits can only be correoted in this "court on appeal, and 
that after a final decree. This order, if part of the proceedings in the 
suit, was interlocutory only. If the proceeding below, being for con- 
tempt, was indépendant of and separate from the original suit, it cannot 
be re-examined hère, either by writ of error or appeal." 

If the plaintifï shall reoover a sum of money in this suit 
by the final decree, the défendant can stay the collection of 
that sum by appealing and giving the security required by 
sections 1000, 1007, and 1012 of the Eevised Statutes, and, 
where the case is one for such stay, no exécution can issue 
until the expiration of 10 days from the rendering of the 
decree. Moreover, the court has power, in its discrétion, 
when an appeal from a final decree granting an injunction is 
allowed, to suspend or modify the injunction during the pend- 
ency of the appeal, upon such terms, as to bond or other- 
wise, as it may consider proper for the security of the rights 
of the opposite party. Eule 93 in Equity, of January 13, 
1879. Thèse provisions for the stay or suspension of the 
opération of a decree, on giving a bond to secure the rights 
of the opposite party under the decree, are based on the view 
that where those rights can be secured while a review is 
pending it is reasouable to give to the party seeking the 
review the stay or suspension till the questions raised on 
review are decided, provided he give s the security. The se- 
curity to be given on appeal from the final decree herein 
will not be security to pay the amount of said fine. It is, 
therefore, proper that the défendant should now, as a condi- 
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tion of suspending the exécution of the warrant of commit- 
ment after it is issued, give a bond, with sureties, to pay the 
amount of said fine whenever this court shall vacate such 
suspension. A reasonable time will be allowed to give such 
bond after the warrant is issued, during which time the exé- 
cution of the warrant will be suspended, and when such bond 
is given the exécution of the warrant will be suspended until 
this court shall vacate such suspension. The terms of the 
order hereon will be settled on notice. 
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The Same v. Henry and others. 

{Circuit Court, 8. D. New York. December 4, 1880.) 

1. SoAP iNCOUFOEATiNa Cabbolic Acm— Seteeal Methodsjof Incok- 

POBATION — InFKINGBMENT — PboOP. 

Re-issued letters patent No. 5,007, for an " improvement in the 
manufacture of soap," consisting " in a new soap compound, produced 
by incorporating carbolic and cresylic acids, eitlier one or both, with 
ordinary soap," claimed — " (1) A soap made by incorporating car- 
bolic acid, or its équivalent, with ordinary soap, substantially aa 
specifled ; (2) the combination of carbolic acid, or its équivalent, 
with the cils and fats to be used in the manufacture of soap ; (3) the 
combination of carbolic acid, or its équivalent, with alkaline solu- 
tions to be used in the manufactur.e of soap." 5«Zd, that in order 
to show infringement it was not necessary to show that some one of 
the three methods of incorporation was employed, or that any par- 
ticular method resulting in a Chemical union was used ; but that it 
was sufficient if the soap had the carbolic acid in the body of it, in 
such a way that the useful properties of the carbolic acid would be 
availed of in the use of the soap, while the useful properties of the 
soap, as a soap, were at the same time availed of. 

2, Same— Incoepoeation of Puebe Acid— Application to New Pub- 

poses — Invention. 

Hdd, further, that the incorporation in such compound of a purer 
and more conoentrated acid than existed and was used at the time of 
the prior production of a similar compound, produced by substantially 
the same meana, whereby the later compound was rendered applica- 
ble to new purposes, did not constitute invention. — [Ed. 
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J, P. Fitch, for plaintifiPs. 

S. A. Duncan, for défendants. 

Blatchpokd, C. J. Thèse suits are brouglit for the in- 
fringement of re-issued letters patent No. 5,007, granted to 
Isabella Eames and Charles A. Seely, July 30, 1872, for an 
"improvement in the manufacture of soap," the original pat- 
ent having heen granted to Charles J. Eames and Charles A. 
Seely, May 28, 1867. The spécification of the re-issue says 
that the invention is "a new and improved composition for 
soap." It proceeds: "The nature of our invention consists 
in a new soap compound, produced by incorporating carbolic 
and cresylic acids, either one or botb, with ordinary soap. 
Thèse substances are well known for their useful properties, 
and we hâve found that, when combined with soap, the 
détergent value of the soap is improved, and the properties 
of the acids are not maskéd or destroyed. To enable others 
skilled in the art to make and use our invention we proceed 
to describe it in détail. By soap we mean any of the com- 
pounds of alkali with cil or fat which are known and used in 
the arts under that name. Our invention is applicable to ail 
kinds of ordinary détergent soap, and to several saponaceous 
compounds prepared for médicinal use. We employ one of 
the following ways of incorporating carbolic acid and cresylic 
acid with the soap : First, the acid or acids is dissolved in 
the alkaline solution before the addition of fat; second, the 
acids are dissolved in the melted fat; or, third, the acids 
are mixed in with the finished soap by means of crutching or 
other mechanical device. From the nature of the case we 
do not limit ourselves to any spécifie proportions of the car- 
bolic and cresylic acids to the soap. For a toilet soap, five 
to fifty drops of the acid to the pound of soap will be found 
to give satisfactory effects, while as much as ten to twenty- 
five per cent, of acid may be used with other soaps. We are 
aware that gas tar and the dead oil of gas tar, containing a 
small proportion of carbolic acid, hâve been made into emul- 
sions of a somewhat saponaceous character by means of 
alkalies and saponifiable fats; and we are also aware that 
the dead oil of gas tar was formerly sometimes known under 
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the name of crude carbolic acid; but the mixtures so made 
did not owe their efficiency to the small proportion of car- 
bolic acid contained in them, and they were im2Dracticable 
for the purposes to which soaps are applied. We therefore 
disclaim ail such mixtures. By carbolic acid and cresylic 
acid we mean the chemical products known under the names 
respectively of phénol or phenylic alcohol, and cressol or 
cresylic alcohol." 

The claims are as follows : "(1) A soap made by incor- 
porating carbolic acid, or its équivalent, with ordinary soap, 
substantially as above speciôed. (2) The combination of 
carbolic acid, or its équivalent, with the oils and fats to be 
used in the manufacture of soap. (3) The combination of 
carbolic acid, or its équivalent, with alkaline solutions to be 
used in the manufacture of soap." The persons who were 
the exclusive owners of the re-issued patent on the third of 
December, 1879, did on that day, with the consent of the per- 
sons who were then the owners of the exclusive right under 
the patent for the United States east and south-east of the 
Eocky mountains, file a disclaimer disclaiming the words: 
"and to several saponaceous compounds prepared for immé- 
diate use," 

It is claimed that the défendants hâve infringed the first 
claim of the patent by selling a soap made by incorporating 
carbolic acid with ordinary soap. The plaintifïs' spécification 
is not limited to a chemical incorporation of the acid as dis- 
tinguished from a mechanical incorporation. It describes 
three ways of making the incorporation, in orJer to show 
how the invention is to be practically carried out. But, in 
order to show infringement, it is not necessary to show that 
some one of those three methods of incorporation was em- 
ployed, or that any particUlar method resulting in a chemical 
union was used. It is sufficient if the soap has the carbolic 
acid in the body of it, in such way that the useful properties 
of the carbolic acid can be availed of in the lise of the soap, 
while the useful properties of the soap, as a soap, are at the 
same time availed of. The défendants, in selling the soaps 
they sold, represented them as containing 10 per cent, of car- 
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bolic acid, by printed matter on the boxes enveloping them. 
This fact, with the affirmative testimony as to their contain- 
ing carbolic acid, is suflâcient to establish the fact, although 
by the lapse of time and by exposure they may, at a certain 
date, hâve so parted with their carbolic acid as to make it 
impossible appreeiably to recognize its présence. 

The spécification of the patent states that the "new soap 
compound, " which is the invention, is made by incorporating 
the acid with "ordinary soap." It then defines the word 
"soap," as used in the spécification, to mean "any of the com- 
pounds of alkali with oil or fat which are known and used in 
the arts under that name." It also says that the invention 
is "applicable to ail kinds of ordinary détergent soap," and 
that, when the acid is combined with soap, the détergent value 
of the soap is improved, while the properties of the acid are 
not masked or destroyed. It says that the acids named are 
well known for their useful properties, but it does not specify 
the properties. It also speaks of "satisfactory effects," but it 
does not state what effects are referred to other than such as 
are elsewhere mentioned. A "détergent" soap is a cleansing 
soap. "Détergent" means "cleansing." It is the nature of a 
soap to be détergent or cleansing. If the article is a soap, it 
is détergent. If it is not détergent, it is not a soap. What- 
ever is a soap, is a détergent soap. 

The défendants contend that the patented invention cov- 
ered by the first claim of the patent existed before and was 
deseribed in a patent granted in England to Alexander Mc- 
Dougall, No. 2,510, dated October 15, 1860, and sealed April 
12, 1861. The provisional spécification, deposited October 
15, 1860, states the invention to be for "improvements in 
materials or composition for destroying vermin on sheep and 
other animais, and for protecting them therefrom," and says : 
"My invention consists in the use of heavy oil of tar or dead 
oil, or crude carbolic acid, as it is sometimes called, or créo- 
sote, obtained in the destructive distillation of carbonaceous 
substances. Thèse materials I treat with an alkali, and add 
a saponifiable fatty substance." 

The fnll spécification, filed April 15, 1861, says: "My in- 
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vention consists in the use of the heavy oil of tar or dead oil, 
or crude carbolic acid, as it is sometimes called, or créosote, 
obtained in the destructive distillation of carbonaceous sub- 
stances. Thèse materials I treat with an alkali, and add a 
saponifiable fatty substance. And, in order that my invention 
may be fully understood, I will proceed to describe a method 
by which I carry the same into practical opération. I take 
crude carbolic acid, or heavy oil of tar, or other products 
obtained from the distillation of tar, which, like those men- 
tioned, hâve a greater spécifie gravity and a higher boiling 
point than water, and act upon it with causfcic soda or pot- 
ash, so as to render it soluble or mixable with water. This 
mixture is heated (say to about the boiling point of water) 
and agitated, so that ail the parts may be equally acted upon. 
I then add to it fat, tallow, or other saponifiable substance, 
and give it the consistency of a soft paste, in which condition 
it is suitable for use. The proportions may be varied, but 
those I prefer are two parts by weight of the carbolic acid, 
one part by weight of caustic soda of 50 deg. Twaddle, and 
one part by weight of tallow, fat, or other saponifiable sub- 
stance. The composition thus prepared, if not to be used 
for salving, may be dissolved in water and used in a bath, in 
which the sheep or other animais are to be dipped, or it may 
be used by 'pouring' or otherwise, as is well known tg those 
acquainted with the management of stock requiring such 
treatment." The claims are: "Firstly, the use of carbolic 
acid in the préparation of materials or compositions for de- 
stroying vermin on sheep and other animais, and for protect- 
ing them therefrom; secondly, the use of alkalies and tallow, 
or other saponifiable substance, in combination with the 
above products, when used for the purposes above set forth." 
The proper interprétation of the McDougall spécification 
seems to be that he speaks of two substances. One is the 
heavy oil of tar, which is also called dead oil and is some- 
times called crude carbolic acid. The other is créosote, ob- 
tained in the destructive distillation of carbonaceous sub- 
stances. He uses an alkali, such as caustic soda or potash. 
He also uses saponifiable fat or saponifiable tallow, or other 
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saponifiable substance ; that is, a greasy substance, wbicli, 
with the alkali, will saponify or make soap. He acts upon 
the acid or créosote with the alkali; that is, by the alkali. 
The acid or créosote is a liquid, and the alkali is to be put 
into it 80 as to act upon it, the action being to render it sol- 
uble or mixable with water. The mixture of acid and alkali 
is to be mixed with water. This mixture is to be heated and 
agitated so that ail the parts of it may act equally upon one 
another. Then the saponifiable fat is to be added. Sapon- 
ification is to be effected, and the resulting substance 
is to hâve the consistency of a soft paste when completed, 
and is to be a substance which will be dissolved in water. 
One of the methods of the plaintiffs' patent is to dissolve the 
acid in an alkaline solution before fat is added. A mixture 
is thus made of acid, alkali, and water, the water being first 
mixed with the alkali and dissolving it, and then the alkaline 
solution dissolving the acid. McDougall makes a mixture 
of acid, alkali, and water before adding fat, by first putting 
together the acid and the alkali, and then adding the water. 
The two methods seem to be the same, so far as dissolving 
the acid before adding fat is concerned. The language of 
McDougall indicates that he regarded the carbolic acid 
which existed in the heavy oil of tar, or in the créosote, or 
in the analogous products obtained from the distillation of 
tar, as the efficient agent, the use of which he was availing 
bimself of by the use of those substances. His first claim 
is to the use of "carbolic acid" in preparing his composition 
to destroy vermin on animais. Carbolic acid did exist in the 
substances he names. As pure carbolic acid as that which 
existed when Seely and Eames made their invention, for which 
they took their patent in 1867, did not exist when McDougall 
took his patent in 1860. But the évidence shows that Ure's 
Dictionary, a standard English work, published in 1860, 
says that the "créosote of commerce appears to consist of a 
mixture of carbolic and cresylic acids;" ànd that, "if only 
that portion be received which distills at the température 
given by Eeichenbach as the boiling point of créosote, it wiU, 
if prepared from coal oil, consist almost entirely of cresylia 
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acid." The same work says: "Commercial coal créosote 
consista almost entirelj' of cresylic acid." Although tlie 
crude carbolic acid or the créosote directed by McDougall to 
be used did not contain carbolic or cresylic acid as pure or 
as concentrated as it was afterwards made, there was no in- 
vention in using the purer article, provided the prior com- 
pound was a true soap, developing the properties of the acids 
referred to. The advance was only one of degree, so far as 
the use of the acids was concerned. 

The spécification of the plaintiffs' patent is not limited to 
hard soap or to soft soap. It extends to any true soap, made 
of a compound of alkali with oil or fat, and known and used 
in the arts under the name of soap. In working ont the 
process of McDougall, and producing the article which such 
process will produce, a soap is to be looked for. No other 
conclusion can be drawn from the use of the word "saponifi- 
able" by McDougall. Professor Morton testifîes that in 
carrying out McDougall's invention, in exact accordance with 
his directions, a soap is necessarily produced ; and that the 
efBcieney, for the purpose named by McDougall, of the com- 
pound to be produced under his patent, is essentially due to 
the carbolic and crysilic acids contained in the crude carbolic 
acid or dead oil or other équivalent substance employed, 
because those are the only substances présent in any notable 
quantity in dead oil, which are known to bave properties 
sought for by McDougall in his préparation; that is, the 
power of destroying those low forms of animal and vegetable 
life which are injurious to sheep. This évidence is not over- 
borne by any produced on the part of the plaintiffs. 

It is satisfactorily shown that by the use of McDougall's 
formula, as he gives it, employing the "dead oil" he names 
and caustic soda, a true soap results, in the shape of a soft 
paste, which, by keeping, becomes a hard soap. It so results, 
whether the beat is continued to be applied after the fat is 
added or not. Any one, in practicing McDougall's process, 
is entitled to use beat and agitation, as used at that time, in 
saponifying by using alkali and fat, quite as much as in prac- 
ticing the plaintiffs' process under their patent. The plain- 
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tiffs' spécification says nothing about using beat at ail, or about 
agitation, except as beat and agitation are implied by the use 
of such expressions as tbe spécification contains. McDougall 
speaks of beat and agitation, and acting equally upon ail the 
parts of the mixture, before tbe fat is added. Then the lan- 
guage is such as to imply necessarily the use, after the fat is 
added, of such means as were then well-understood means to 
saponify and to produce an article having the consistency of 
a soft paste. Heat and agitation were such means. If pot- 
asb, which McDougall names, as an alkali, be used, a per- 
manently soft soap results. The article resulting from Mc- 
DougaU'a process is a soap, whether, as a soft soap, it be used 
as a salve for animais, or be dissolved in water and be used 
as a bath for animais, or, as a bard soap, be used as hard 
soaps are used. 

The part of the spécification of the plaintiffs' patent which 
disclaims certain mixtures bas not been overlooked. It refera 
to those mixtures as having in them gas tar and the dead cil 
of gas tar, containing a small proportion of carbolic acid, and 
to the dead oil of gas tar as having been formerly sometimes 
known under the name of crude carbolic acid; and it states, 
as reasons for disclaiming such mixtures, that they did not 
owe their efficieney to the small proportion of carbolic acid 
contained in them, and that they were impracticable for the 
purposes to which soaps are applied. Thèse reasons are 
shown by the évidence to be unsound, as applied to McDou- 
gall's mixtures. Tbe carbolic acid in them was efficient, and 
it was efficient to the extent to which it existed in them, and 
they were soaps, They were not impracticable for the pur- 
poses to which soaps were then applied. Soaps made with 
the purer carbolic acid which existed in 1867 may be appli- 
cable to purposes to which soaps made with less pure carbolic 
acid cannot be applied, but that sho'v^B only a différence in 
degree and not invention. 

The bill is dismissed with costs. 
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The B. F. Woolset. 

{District Court, S. J). New York. May 5, 1881.) 

1. SHiPWKiGHT'8 Common-Law Lien — POSSESSION — Procbeoingb in 
State Court to Foreolose — Forpeiture ob Waivbr of Lien — 
EsTOPPEir— Conversion— Sbizurb bt Sheriff — Seizure bt Mab- 
SHAL — Admibalty Jubibdiction to Enfoecb Common-Law Lien — 
State Statuts Enlabgins Lienob's Riohts— Finding of State 
Court as to Amount Due, How Fab Binding. 

The common-law lien of a shipwright, who takes a vessel into his 
possession for repairs, and continues to hold it, is too well establislied 
as matter of autliority to be; open to dispute. The Marion, 1 
Story, 68. 

Whare the libellant's ship-yafd was partly on tte libellant's prem- 
ises and partly on tliose of the town of'P., eonstituting a public dock, 
but used by him under an agreement \^ith th^s town, and the master 
of the vessel sun-endered her there into the actual custody of the 
libellant, who was understood by bqth parties to be responsible for 
'her càre and safety, althbugh the màister, who was also the owner, 
: ; . stay.çd by the vessel mostof the tims, aijd, ^'etained thjB «ook and niate, 
wlio Slepton board— the présence pf the master, and the rétention of 
thé çook and mate,' not being wltti the intènt to retain the custody pf 

' ' the vessel, but to help in repaîWtife !and to léssen expeiïsès-^ ' 
I i.&«2(£,that the libellant had Buch' actual possesiioiiiofi the vessel &a 

, would give him a common-law lien, ■^^he nature of, the possession 
requisite, or the acts and circumstances indicating it, varies with the 

' nature of the object on which the Work is dtine. 
' Alsû kilA, thatthe iact of the libellant, a shipwright, having a com- 

, ■ ,iinpn-la"w? lien on a vegsel for repairs^ in instituting a suit |n the state 
court to foreclose his lien, ad!vertising the interest of the claimant 
and thai of a mortgagee in the vessel for sale at auction under a judg- 

■ ment in the suit, and buying it in at the sale and ts^ing a bill of sale 
f roui the ireceiver, where thé receiver never took actual possession, 
but the uninterrupted possession remained in the libellant, did not 
oper^te to extinguish the libellant's lien ; the state court and the 
United States courts (3 Fed. Rep. 457; 4 Fbd. Kep., 552) having de- 
«lared the whole proceeding null and void, for want of jurisdiction, 
as affecting the title of the vessel. There was, in f act, no sale, but 
merely an attempt to sell. What was done created no new title, 
and vested no new possession in the libellant or in any other person. 
Although the Ubellant, believing he had thus acquired a new title, 
subsequently sought to bond the vessel in this court as owner, he 
is not estopped by such averment as owner, in his pleading in this 
court or in the state court, to deny now that he ever had such title, 
because the fact has since been conclusively f ound against him in a 
litigation relating thereto between himself and this claimant. Nor 
did that void sale, or attempt to sell Ihe claimant's interest in the 
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vessel by the libellant, constitute such a tortious deàling with the 
property that he bas thereby forfeited or waived his lien. There is 
no évidence or averment in the answer of any dealing toith the yessd 
hersdf in connection with that sale. 

Also held, that the lien was net extinguished by the gherifE seizing 
the vessel in a replevin suit brought by the claimant against the libel- 
lant. 

Also hdd, that the libellant's rights as a lienor were net affected by 
the subséquent seizure of the vessel by the United Statea marshal, 
in a suit for seamen's wages, nor in a suit for wharfage. 

Alêo hdd, that the libellant's act in procuring. the marshal to seize 
the vessel in this suit to.enforce the lien, cannot operate to extinguish 
the lien, provided this court has jurisdictioh, 

Also hdd, that this court has jurisdiction to enforce a simple com- 
mon-law possessory lien, independent of the question whether the lien- 
or's nghts were enlarged or altered by the New York statute giving 
lienors the right to enforce their liens by a sale of the p'ropérty. 
The power of a court of admiràlty tb ordef the sale of a vessel does 
not dépend ijpon the right the lihellant may have to sel! her, or cause 
her to be sold, to enforce his demand ; but it is a power inhérent in 
the court, to be exercised in' the interest of commerce. The cause be- 
ing maritime in its nature, thé coUrt 'has jurisdictioh of the parties 
and the gulr^eet-matter. It'is inunaterial that the vessel is a domesr. 
tic vessel. ;;,,,-....,.;■ . •. . . 

Hdd furthesr, that the New York statute was intended to and did 
confer on this clàss of lienofs' the new and enlarged right to ërifotci. 
their liens by a sale Of the property, notwithstanding, in the partieu- 
lar case of a maritime cdçtract,. the proposed remedy f ails because the 
State could not confer on any of its courts Jurisdiction to make the 
sale. . • .' ' •. ; 

That such îailure of remedy doès not'prevent the statute from hft*-- 
ing its eflect in thus modifying and enlarging the natuye of the lien; 
and a court of admiràlty, in enforcing the lien, will give it full efCect, 
according to the intention of the statute, as a lien, carrying with it a 
right of enf orcement by sale of the chattel. The statute is applicable 
to simple common-law possessory liens, such as that of the shipwright, 
and is not confined to cases of liens where by the existing law the 
lienor had already the right to enforce his lien by sale. 

AUo hdd, that the ûnding of the state court as to the amount due is 
mot conclusive on the claimant as a judgment. The state statute did 
not provide for a separate money judgment for the amount due, in 
addition to the judgment for foreclosure, nor was such judgment in 
fact recovered in the case. The flnding is incidental merely to the 
chief purpose of the action, which is the foreclosure of the lien. 

In Admiràlty. 

Henry D. Hotchkiss, for libellant. 

H. B. Kinghorn, for claimant. 
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Choate, D. J. Tais is a libel brought by a shipwriglit to 
recôver, against the schooner B. P. Woolsey, a domestic ves- 
sel, his charges for repairing. The libel allèges that one 
Terrell, the master and owner of the vessel, delivered her 
into the possession of the libellant to be repaired; that re- 
pairs were made of the reasonable value of $869.46; that 
she has at ail times remained in his aetual possession ; and 
that he has a "common-law lien" upon the vessel for the 
amount due him ; and the libel prays that the vessel be con- 
demned and sold to satisfy the libellant's claim. Terrell, the 
owner, alone appeared to contest the suit. He has set up 
several defences, by exception and answer, -which will be sev- 
erally considered : 

1. In the first place, it is objected that the common-law 
lien or right to hold the thing ou which work bas been done 
in possession till payment of the charges incurred does not 
extend to ships; that it is a right appertaining to particular 
trades, but existing only where the usage of the particular 
trade bas established it; that it can be proved to exist only 
by proof of such usage in the particular trade. Doubtless 
this right originated in usage or custom, at first being estab- 
lished by évidence of the existence of the usage in palrticular 
trades, and afterwards being taken notice of as established 
customary law; and it seems to hâve been first recognized as 
existing in favor of persons exercising a qitasi public employ- 
ment as inn-keepers, and the like, who were obliged to render 
the service; but it has been extended to ail artisans bestowing 
labor on goods, whether they would bave been compelled to 
accept the employment or not. Thus it is said by Chancellor 
Kent, (2 Com. 635, 12th Ed. :) 

'' It is now the gênerai rule that every bailee for hire, who, by his labor 
and skill.'has imparted an addltional value to the goods, has a lien upon 
the property for his reasonable chargea." 

And in the particular case of the shipwright who takes 
into his possession the vessel for repairs, and continues to 
hold it in his possession, the lien is too well established as 
matter of authority to be open to dispute. In the case of The 
Marion, 1 Story, 68, Mr. Justice Story and Judge Davis 
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affirm it as an undoubted principle of the common law. In: 
many other cases, also, the right bas been recognized. In a 
suit in the suprême court of New York, between thèse same 
parties, it was held to be the rule of the common law as it. 
exists in this state. On such a question the opinion of that 
court is entitled to great weight, and this point must be held 
not well taken. 

2. It is also objected that the libellant never had such an, 
actual and exclusive possession of the vessel as is necessary 
to give him this common-law lien. On this point the évi- 
dence is that the libellant occupies certain premises adjoin- 
ing a wharf at City Island, in this port, as a ship-yard for 
the repair of vessels. The premises are partly his own and 
partly belong to the town of Pelham, constituting a public or 
town dock. By an arrangement between him and the town 
authorities he uses this part of the town property for his 
own purposes. On his own part of the premises is a railway 
on which he hauls vessels out of the water. This vessel was 
brought to the place by Terrell, the master and owner. Sbe 
came to anehor, and afterwards was hauled to the premises 
ordinarily used by libellant as a ship-yard, being moored at 
first on that part belonging to the town. She was afterwards 
hauled out on the railway, and again taken off the rail way and 
moored in her former position. I am satisfied by the évidence 
that the owner surrendered the actual care, control, and custody 
of the vessel to the libellant. The crew were dismissed, except 
the cook and the mate, whom the owner wished to retain for 
future service. The owner and the cook and mate helped the 
libellant in his work. The cook and the mate slept on board the 
vessel ail the time the repairs were going on,. ;except a short 
time when the condition of the vessel made it impracticable, 
and then they slept in a building of libellant on the adjoin- 
ing wharf. The owner stayed by the vessel . and slept on 
board most of the time, but on Saturdays he went to bis 
home in Brooklyn, returning on Monday morning. The 
libellant took his directions from the owner as to what re- 
pairs were to be made. It is clear from the testimony that 
the parties understood that the libellant was responsible for 
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the care and safety of the vessel. His men moored lier, 
hauled her on and off the railway, tended her Unes, and 
looked after her safety in bad weather. If the master 
and owner had remained, or kept the cook and mate there, 
for the purpose of retaining the possession or custody of the 
vessel, then the possession of the libellant would not prob- 
ably hâve been such as to give him a lien. But it is clear 
they were not theré for any such purpose, nor did they 
assume in any way to retain the actual custody of the vessel. 
Their acts upon and about the vessel were alio intuitu — 
to help on and hasten the repairs, and lessen the expense. 
The circumstances of the case are very mueh like those of 
The Marion, ut supra, where similar possession by a ship- 
wright was held to be sufficient to give a common-law lien, 
The nature of the possession must be according to the nature 
of the object on which the work is done. A ship is an un- 
wieldly subject, and the possession of it cannot be exactly 
like that which a mechanic obtains of a horse or a watch; or, 
rather, the fact of possession is evidenced by différent cir- 
cumstances and acts. In this case the évidence is satis- 
factory that the libellant had actual possession. 

3. It is next objected that the libellant agreed to do the 
work on a crédit of six or eight months without security. If 
this were so, of course there would be no lien. The agree- 
ment would be inconsistent with an intention to retain the 
vessel till libellant's bill was paid. On this point the évi- 
dence of what conversation took place between the parties 
is conflicting. The olaimant swears to a conversation im- 
porting some such agreement. The libellant positively dénies 
it. If forced to détermine this point on the relative credi- 
bility of the parties, I should find the alleged agreement not 
proved. There are, however, certain circumstances proved 
whioh are entitled to greater weight than testimony of con- 
versations. The conduct of the olaimant when the work was 
done, and payment of the bill demanded, shows clearly, I 
think, that he did not then understand that he was entitled 
to take the vessel away without payment of the libellant's 
bill, There being no other obstacle except the non-payment 
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of the bill to his taking her away, he went away to try to raise 
the money to meet the bill, but was unable to do so. An 
unsiiccessful attempt, also, was made to arrange security. 
Thèse circumstances, and the greater probability on ail the 
testimony of the libellant's version of the affair, are sufficient 
to détermine thîs point in libellant's favor. 

4. It is also claimed in the answer that the libellant bas 
lost his lien by causing the vessel to be sold at public auction 
under the judgment in said proceeding in the state court in 
satisfaction of his pretended lien. That proceeding in the 
state court bas recently been the subject of litigation in this 
court and in the circuit court, and it bas been held that it 
was void so far as it assumed to affect the title of the vessel 
for want of jurisdiction in the state court. The B, F. Wool- 
sey, 3 Fed. Eep. 457 ; 4 Fed. Eep. 552. While, however, the 
proceeding as a légal proceeding was void for want of jurisdic- 
tion, yet it was promoted by an act of the libellant, and the 
question is whether the sale made under that proceeding bas 
operated to extinguish the lien. The libellant instituted that 
suit, caused a receiver to be appointed therein, had the inter- 
est in the vessel of Terrell, the owner, and Whitehead, a mort- 
gagee, the défendants in the suit, sold at auction under the 
judgment, and bought it in at that sale, and took a bill of 
sale from the receiver. The receiver never, in fact, took pos- 
session. The actual possession remained with the libellant 
as before. There was no delivery to him by the receiver ex- 
cept the delivery of the bill of sale. It is to be assumed, of 
course, now, that no title vested in the receiver, and no title 
passed by the sale or by the bill of sale. The whole proceed- 
ing was a nuUity, and inoperative as eflfecting the title. It 
bas been so declared to bave been null and void by the state 
court in which the suit was brought on motion of this libel- 
lant, though against the opposition of this claimant. There 
was no sale, in fact, of anything, but a mère attempt to sell, 
which was futile and inoperative. There was the appearance 
of a sale merely. What was done created no new title, nor 
vested any new possession in the libellant or in any other per- 

son. 

v.T.no.l— 8 
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The libellant, though upon the basis of hîs supposed new 
title he averred himself to be the owner, and as suoh sought 
to be admitted to claim and bond the vessel in this court, is 
not estopped by such averment in his pleading in this court, 
or in the state court, now to deny that he ever had any such 
title, because the fact has been conclusively found against 
him on this point upon a litigation relating thereto between 
himself and this claimant. Does this void sale, or attempt 
at a sale, of claimant's interest by the libellant, however, 
constitute such a tortious dealing rnih the property on which 
he had a lien that he has thereby forfeited or waived his lien ? 
This is the only question in respect to his acts, as operating 
to extinguish his lien, raised by the answer. A lienor who 
coiaverts the property on which he has a lien — as, for in- 
stance, by selling and delivering it to another person — 
undoubtedly forfeits his lien. His possession is gone, and 
he has asserted a right over the property inoonsistent with 
his lien. The lienor is not allowed to claim a lien and to 
deal with the property as his own. This would be incon- 
sistent with good faith. But, admitting this principle, no 
case is cited which goes so far as to compel me to hold that 
this void sale in and of itself worked a forfeiture or waiver of 
the lien, which is a lien very much fayored by the law. The 
libellant thought he had a right to foreclose the lien under 
the state law. He believed he had acquired a title under 
that law. In this he was mistaken. And this supposed 
right he asserted in this court. That act is not, however, 
made the basis of the claim that the lien is extinguished. 
But there is no évidence of any dealing with the vessel herself 
in connection with this auction sale, nor is any such thing 
alleged in the answer. What was done in making this sale 
was done not to or with the vessel herself : it was a sale in 
f orm, but unaccompanied by any actual dealing with. the ves- 
sel. It is not even shown that the libellant resisted the claim- 
ant's demand for the vessel, on the ground that she had 
beeome his own property under this sale, which might hâve 
worked a forfeiture or waiver of his lien. If his actual pos- 
session had been iiiterrupted, and tlie receiver had taken 
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possession, and hè had then taken her from the receiver 
under a new title, the case would be différent. See Jacobs 
V. Latour, 5 Bing. 130. So, too, if title had passed by the 
■d,le the lien would be gone. Mexal v. Dearborn, 12 Gray, 
336. What the libellant did in thus attempting to sell the 
owner's interest was not with any purpose of relinquishing 
the lien, but with the purpose of insisting upon and enforc- 
ing it, and I think it has not operated to extinguish the lien. 
There was certainly no intended bad faith towards the owner, 
nor did the attempt to sell impair or injuriously affect the 
owner's interest. I am not called on to détermine whether 
anyof libellant's other acts in or in pursuance of the suit in the 
Btate court operated to extinguish the lien. See, further, as 
to waiver or forfeiture of lien, Kerford v. Mondel, 28 L. J. (N. 
S.) Exch. 303; Weeks y.Goode, 6 G. B. (N, S.) 367; Winter 
V. Coit, 7 N. Y. 288; Doros v. Morewood, 10 Barb. 183; 
Hanna v. Phelps, 7 Ind. 21 ; Thompson v. Traiil, 6 B. & C. 
36; Boardman v. GUI, 1 Camp. 410; Scharfv. Morgan, é M. 
& W. 270. 

5. It is further elaimed that the lien was extinguished by 
the seizure of the vessel by the sheriff, in a sait of repleTib 
brougbt by this elaimant against this libellant, or by her 
seizure by the marshal under the process of this court. It 
appears that in January, 1880, this elaimant brought a suit 
of replevin against this libellant to recover the vessel, and 
the usual réquisition to take possession of her was given to 
the sheriff ; that the sheriff, without removing her, or other- 
wise disturbing the possession of this libellant, put a keeper 
on board, and maintained a suffieient possession to satisfy the 
requirements of the replevin suit till some time in March, 1880, 
when a suit for wages by one Terrill, the mate, was commenced 
in this court. This suit for wages was instigated by this elaim- 
ant, and, with his consent, the sheriff abandoned whatever pos- 
session he had, to enable the marshal to seize her under his 
process. Afterwards, a suit for wharf âge was commenced in 
this court by the town of Pelham, and now this présent suit 
to enf orée libellant's lien. The marshal holds the vessel 
ûnder thé several processes in thèse three actions. As to 
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the suit in replevin, it cannot for a moment be admitted that 
the owner of a chattel can extinguish a lien thereon by any 
act of his own other than payment or tender of the sum due, 
wh et her by légal proceedings or otherwise; and the seizure 
by the marshal in the first two suits being in invitum, as 
against the libellant, cannot affect his rights. As to his 
own suit, if the court bas jurisdiction to enforce the lien 
against the vessel — a point hereinafter discussed — it can 
enforce it only by first acquiring Jurisdiction over the res by 
seizing it under its prooess ; and it would be quite absurd to 
suppose that its seizure by the marshal for this purpose 
■would operate to extinguish the rights of the libellant. See 
The Acacia, 42 L. T. (N. S.) 264, 267. In the case of The 
Marion, ut supra, there was such a seizure by the marshal, 
but it was not suggested that it did or could, affect the libel- 
lant's rights. 

6. Fînally, it is objected that the court bas no jurisdiction 
to eûforee sUch a common-law possessory lien ; that the lien 
is a bare right to hold tiil payment is made ; that it is-unac- 
companied by any right to faave the chattel sold- Itisargued 
that the nature of the right is such thafeno court will or can 
give effeot tp it by a sale of the property. 

Aasuming that the right of the libellant was nothing more 
than the simple oommon-law possessory lien, and that it ia 
not enlarged or altered in its character bythe statute of New, 
York giving lienors a right to hâve the lien foreclosed by a 
sale of the chattel, the objection is not well taken. The 
power of a court of admiralty to order the sale of a vessel 
does not dépend upon the right which the libellant may hâve 
to sell her, or cause her to be sold, to enforce his demand. 
It is a power inhérent in the court — an essential part of its 
jurisdiction — to be exercised in the interest of commerce to ex- 
tricate the vessel and the parties from the impediments that 
stand in the way of her legitimate use as an instrument of 
commerce. See The Anna H. Smith, D. C. S. D. N. Y., Oct. 
14, 1878. The précèdent of The Marion, ut supra, is suf- 
ficient authority for the exercise of the jurisdiction in this 
«ase, even if the lien is a mère common-law lien or right to 
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hold possession till the shipwright's charges are paid. The 
court has jurisdiction of the parties and the subject-matter 
because the cause is maritime. The fact that the vessel is a 
domestic vessel is immaterial. It will not tolerate a perpétuai 
holding of a vessel to enforce payment. Such perpétuai 
holding is contrary to its maxim that ships were made to 
plow the sea, not to rot by the, wall. Theref ore it will exer- 
cise itspower to sell, and thus do substantial justice between 
the parties. 

It is not, however, true, as it seems to me, that the libel- 
lant's lien is a mère common-law possessory lien, without any 
right to hâve the vessel sold to satisfy the lien. The state 
statute, as to ail after-made contraots under which, a lien 
would arise at common law, has enlarged the rights of the 
lienor and given him a lien not merely to hold, but a lien 
with the right to hâve it enforcçd by a sale of the chattel. 
Although in the particular c^se of a maritime contract the 
proposed remedy f ails because the state cpuld not conf e.r on 
any of its courts jurisdiction to make the sale, yet none the 
less is the purpo«e of the statute. évident' to confer upoij the 
lienor this new and enlarged right. ,, This court hfts no diffi- 
culty in enforcing the i^ht of haying the vessel ^old to sat- 
isfy the lien, and it .will giye.full effect to ail the rights 
intended to be granted.to the lienor according to its own 
method of procédure. If this is the correct, view of the stat- 
ute, then, of course, there is nothing in this objection. A 
question is suggested in the opinion of the learned,, circuit 
judge, (4 Ped. Kep. 558,) whether this statute of New York 
is not confined to cases of liens where, by the existing law, the 
lienor had already the right to enforce his lien by sale; the 
statute being intended to provide a convenient and safe 
remedy and mode of procédure in such cases. I think, how- 
ever, that the terms and évident purpose of the statute indi- 
cate that it is applicable to simple common-law possessory 
liens, such as that of the shipwright, and that it was intended 
to give new rights to such lienors, and to provide a remedy 
for their enforcement. The statute enumerates among the 
persons within its opération "any innkeeper, boarding-house 
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keeper, mechanic, workman, or bailee who shall hâve a lien 
upon any chattel property." Thèse classes of persons hâve, 
as is well understood, this common-law possessory lien, and 
mechanics and workmen certainly hâve ordinarily, and in the 
absence of a spécial contract, and independently of this stat- 
ute, only this mode of securing themselves. They hâve not 
by law a lien with any right or power to sell. The statute is 
remédiai, and should hâve a libéral construction to efifect its 
apparent purpose. This particular class of lienors certainly 
stood in more obvions need of législative aid than any other, 
to enlarge and make more effectuai their right, which, as it 
existed at common law, bas been often found a barren and 
ineJBFectual method of securing their just dues. Therefore, 
tbis class of lienors being fairly witbiu the language of the 
act, and their relief by suoh législation being more obviously 
oalled for by considérations of public policy than that of any 
class of lienors who already had a right to enforce their se- 
cnrity by a sale, I think the statute was intended to include 
them. Sucb has been the view taken also by the state court. 

The claimant's objections to the libellant *s recovery not 
being well taken, there must be a decree for the libellant. 

7. The libellant insists that the judgment in the proeeed- 
ing in the state court, tbough void as a proceeding for fore- 
closure, is yet a conclusive détermination of the fact of the 
existence of the lien and the amount of the debt due to him; 
that to this extent the remedy given by the statute is a com- 
mon-law remedy, which the state court had jurisdiction to 
administer; and therefore, to this extent, the judgment is 
valid and binding on the parties. If the statute provided for 
a separate money judgment for the amount of the debt, in 
addition to the judgment for foreclosure, this argument would 
seem to be well founded. But it does not do so, nor was 
Buch judgment in fact recovered in the case. It appears to 
me that the ascertainment of the amount due is incidental, 
merely, to the chief purpose of the action, which is the fore- 
closure of the lien; and the court not having jurisdiction to 
make a decree of foreclosure, the judgment is not binding 
as to siich incidental finding of the amount due. It is true 
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that a statute might be passed authorizing a court to ascer- 
tain and decree the amount due a lienor, without giving any 
further remedy by judgment for the payment of the ataount, 
or any common-law process for the enforcement of such pay- 
ment. Such a statute might hâve its uses ; as, for instance, 
to enable the owner to tender the proper sum, or the lienor to 
demand exactly what was due, in case of doubt as to the 
amount justly due. Such a statute would, however, be a nov- 
elty, and it may well be doubted whether such a remedy, if 
it could be called a remedy, could be considered a common- 
law remedy, such as is alone reserved for the action of the 
state courts in cases of maritime contracts. It would seem 
not to be so. The common-law remédies reserved seem to 
be the recovery of a money judgment, with the incidental 
remédies of attachment and arrest on mesne process, and the 
varions forms of exécution known at common law. For thèse 
reasons it must be held that the finding of the state court, as 
to the amount due, is not conclusive on the claimant as a 
judgment. 

Decree for the libellant, with costs, and a référence to com- 
pute damages. 



The Canada. 
(District Court, D. Oregon. A.pril 28, 1881.) 

Stbvbdorb's Sebvices. 

Upon gênerai principles the services of a stevedore are maritime in 
their character, and, when performed for a f oreiga sliip, he bas a lien 
thereon for the value thereof. 

FOBBIGN POET. 

A vessel is in a foreign port, in the sensé of the maritime law, when 
she is in a port without the state where she belongs and her owner 
résides. 

In Admiralty. 

Rufus MaïLory, for libellants. 

John H. Woodward, for claimants. 
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Deadt, D. J. The libellants, J. A. Brown and W. T. Me- 
Cabe, bring this suit as stevedores against the ship Canada 
to recover $1,007.10. It appears from the libel that the 
Canada is an American vessel, owned in New York; that she 
reached this port on March 4, 1881, from the former place, 
with a cargo of railway iron weighing 1,581 tons, to be de- 
livered hère ; that the libellants were employed at this port 
by the master to diseharge the cargo for a compensation of 
60 cents a ton, and performed said contract prior to March 
21st, for which they are entitled to the sum of $948.60; that 
in performing said contract they expended and paid ont 
$58.50, in docking said vessel and otherwise fitting her for 
discharge; and that there is due them for such services and 
expenditures the sum of $1,007.10, which sum is a lien upon 
said vessel. To this libel Effingham B. Sutton and others, 
claimants of the vessel as mortgagees, — ^in possession under 
a mortgage from the owners, George and Jabez Howes, — 
except, and allège that the facts stated therein do not give 
the libellants a lien upon the vessel, 

Sinee the commencment of this suit — April 6, 1881 — the 
Canada has been sold upon an interlocutory decree, made in 
the suit of Thomas P. Neill and others for wages, eommenced 
March 9, 1881, for the sum of $26,000, but the proceeds are 
not sufBcient, after paying the claims against her which are 
admitted and hâve precedence over the claim of the mort- 
gagees, to-wit, wages, bottomry bond, and towage and pilot- 
age, to satisfy the same. 

If the case was one of first impression I should hâve no 
hésitation in holding that the contract and service of the 
libellants was a maritime one, and therefore that their claim 
is privileged and a lien on the vessel. It falls exactly within 
the définition of such a contract as given by the late learned 
and accurate admiralty judge of the district of Maine : "By 
the gênerai maritime law, every contract of the master, 
within the scope of bis authority as master, binds the vessel 
and gives the créditer a lien upon it for his security." The 
Paragon, Ware, 323. 

When this service was performed for the Canada, she was, 
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in the sensé of the maritime law, in a foreign port, — -that is, 
a port without tlie state where she belonged and her owner 
resided, (The Nestor, 1 Sumn. 74; The Chusan, 2 Story, 460; 
The Sidtatia, 19 How. 362;) — and therefore the master was 
authorized as the agent of the owner to employ the libel- 
lants to aid in the "delivery of the cargo," by discharging it 
from the hold of the vessel upon the wharf, — that being the 
essential part of the undertaking and voyage of the ship ; or, 
as it is appropriately characterized in Benedict's Admiralty, 
§ 285, "the crowning act of maritime commerce, that for 
which ail others labor, and to which ail other acts are subor- 
dinate, ànd on wMoh the right to freight dépends, and which 
is in fact the great purpose and the only ultimate purpose of 
a ship — the delivery of the cargo." But in the cases of The 
Amstel, B. & H. 215, (1831 ;) The Joseph Cunnard, Ole. 123, 
(1845;) and Cox v. Murray, 1 Abb. Ad. 341, (1848,) deoided 
by Judge Betts; and The S. G. Owens, 1 Wall. Jr. 370, (1849,) 
decided by Mr. Justice Grier, it was held or said that the 
contract of a stevedore was not maritime, and therefore he 
had no lien upon the ship for his services. 

In The A. R. Dunlap, 1 Low. 350, (1869,) Judge Lowell 
foUowed thèse authorities under protest; but in The George 
T. Kemp, 2 Low. 482, (1876,) he ref used to foUow them, and 
decided in favor of the stevedore's lien, substantially upon 
the ground that the services and contract of a stevedore con- 
cern the ship and her owner, her voyage and business, and 
are, therefore, clearly maritime in their nature; and, al- 
though he bas no lien therefor upon a domestic vessel unless 
given by the local laws, yet in the case of a foreign ship the 
gênerai admiralty law gives a lien, as in the case of a mate- 
rial man. And, in speaking of the contrary décisions and the 
reasons given for them, he says: "They are — First, that a 
stevedore works on land, or on a vessel at the wharf; and, 
second, that his eoncern is with the cargo rather than with 
the ship, and they liken him in this respect to the drayman 
who brings the cargo to the vessel. The notion that the 
maritime character of a contract for either labor or mate- 
Tials, or of the remedy for furnishing them independently of 
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contract, dépends upon the situation of the vessel as being 
upon the high seas or in a dock, reached its climax when it 
was held that a laborer who scraped the bottom of a foreign 
vessel, preparatory to her being coppered, had no lien. Brad- 
ley V. BoUes, Abb. Ad. 569. And that the ship-keeper of a 
dorûestic vessel could not sue, even in personam, in the ad- 
miralty. Gumey y. Crockett, là. éQO. Thèse décisions -were 
made during the time, after Judge Story's death, when the 
suprême court seemed bent upon narrowing the jurisdiction 
in ail directions, by décisions, some of which hâve been over- 
ruled and others explained to Inean much less than they 
appeared to intend. " And adds, (p. 484 :) "It seems inered- 
ible that it ever could hâve been thought that the master, 
who in a proper case may charter, hypothecate, or even sell 
his ship, cannot bind it for the cost of stowing the cargo, 
which is one of the ordinary and self -évident necessities of a 
voyage." And he might hâve said the same thing as to dis- 
charging it. 

In The Windermere, 2 Fed, Eep. 722, (1880,) Judge Choate 
held that the libellant had a lien for his services in removing 
ballast from a foreign ship, v?hile in the port of New York, 
for the purpose of putting her in condition to receive cargo 
for a contemplated voyage. In the course of the opinion he 
says that the rule which denied the maritime character of a 
stevedore's services in stowing or discharging cargo could only 
be maintained "on the doctrine of stare decisis, since it is now 
out of harmony with the aecepted principles of maritime law 
as declared by the courts of admiralty." 

The same view was taken of the matter, on principle, by 
Judge Benedict, in The Cireassian, 1 Ben. 209. He says : "I 
confess that I bave never been able to see any sound distinc- 
tion between the nature of the services performed in stowing 
and breaking out the cargo of a ship and the services per- 
formed in its transportation. The stowage and the landing 
of the cargo form a neoessary part of the contract of af- 
freightment. Without the performance of this duty no 
freight can be earned. The safety of the ship and cargo de- 
nends, in a great measure, upon the care and skill displayed 
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in the performance of this duty, and for its non-performance " 
in a proper manner the ship is liable in the admiralty. It is 
a service which, when performed by the crew, as is fre- 
quently the case, is considered a maritime service, and com- 
pensated in the admiralty under the name of wages. And, 
when not performed by the crew, it devolves upon a class as 
«learly identifled with maritime affairs as are the mariners, 
and fitted for their duty by a spécial and peculiar ex- 
périence." 

In Ins. Co. V. Dunham, 11 Wall. 26, the suprême court 
say that as to contracts the jurisdiction in admiralty does 
not dépend upon the place where the contract is made, but 
the nature and subject-matter of it — "as, whether it was a 
maritime contract, having référence to maritime service or 
maritime transactions;" and (p. 29). whether maritime or 
not maritime dépends, not on the place where the contract 
was made, but on the subject-matter of the contract. If that 
is maritime the contract is maritime. 

In The Emily Souder, 17 Wall. 669, Mr. Justice Field 
says: "The steamer was detained at Maranham nearly five 
weeks, and the moneys advanced by the libellants, it is true, 
were not entirely for the repairs of the vessel and the sup- 
plies needed for the voyage; they were intended and supplied 
in part to meet the expenses of her towage into port and of 
pilotage, and to pay the custom-house dues, consular fées, 
and charges for médical attendance upon the sailors. Thèse 
varions items, however, stood in the same rank with neces- 
sary repairs and supplies to the vessel, and the libellants 
advancing funds for their payment were equally entitled, as 
security, to a lien upon the vessel." 

It is understood that in England, since the passage of the 
3 & 4 Vict. c. 65, § 6, giving, or, rather, restoring, to the 
court of admiralty jurisdiction of ail claims for "necessaries 
Bupplied" to foreign vessels, that not only what is directly 
furnished to the ship, but what is reasonably proper for the 
promotion of the voyage, such as tonnage and harbor dues, 
brokerage for procuring a charter, insurance, and stevedore's 
services, cornes within the act, and entitles the party furnish- 
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ing the same to a lien upon the vessel. The Kemp, supra, 
488; The Windermere, supra, 728. To the contrary is the 
case of The Ilex, 2 Woods, 229, in which Mr. Justice Brad- 
ley, on the circuit, decided, upon the authority of Cox v. 
Murray, and The 8. O. Owens, supra, that a stevedore bas no 
lien for his services, because they are not of a maritime na- 
ture. 

The suprême court hâve never passed upon this question 
directly, but the plain effect of its décision in The Emily Sou- 
der, supra, is in favor of the stevedore 's lien; for certaînly 
the stowing and discharge of cargo as nearly concern the 
fitment and business of the ship, and are as much maritime 
in their character, as the payment of custom-house dues or 
consular fées, both of which were held in that case to be 
necessary supplies, for which the admiralty gave a lien. 
Neither bas it been decided in this district ; and therefore I 
feel at liberty to foUow what I conceive to be the true rule, 
as deduced from first principles, and as indicated by the later 
décisions of the suprême court and the district courts of New 
York and Massachusetts. 

To my mind it is very plain that the services of a steve- 
dore are maritime in their nature. A voyage cannot be be- 
gun or ended without the stowing or discharge of cargo. To 
receive and deliver the cargo are as much a part of the under- 
taking of the ship as its transportation from one port to 
another. Indeed, it is an essential part of such transporta- 
tion. Freight is not due or earned until the cargo is, at 
least, placed on the wharf at the end of the ship's tackle. To 
say that the final delivery or discharge of the cargo is not a 
maritime service, because it is, or may be, performed partly 
on shore, is simply begging the question, as it is the nature 
of the service, and not the place where rendered, that déter- 
mines its character in this respect. 

Without the services performed by the libellants the Canada 
would hâve been unable to accomplish the object of her voy- 
age, or to commence another one. The ship was in a foreign 
port, and the master without funds or crédit. Standing in 
the place of the owner, he was under obligation to deliver the 
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cargo of iron as he did. How was he to procure the neces- 
sary labor otherwise than upon the crédit of the vessel ? As 
it turns out, the owners are insolvent, the freight is hypothe- 
cated, the master is probably unable to pay, and, unless the 
ship is liable, the libellants will lose their labor, for which 
the ship or owners hâve received the value from the freight- 
ers. Under theso circumstances it would not only be an incon- 
venience but a gross failure of justice if the libellants were 
denied the right to recover from the vessel for the labor thus 
performed upon its account and crédit. In my judgment 
the law and the right of this case are with the libellants, and 
I décline to follow the décisions to the contrary. 

The exception is overruled, and there will be a decree for 
the libellants for the amount claimed, with légal interest from 
March 2l8t to date. 

NoiM. See Tbe M. A. Barnard, 2 Fbd. Rbp. 712. 



The St. Pateick.* 
(District Court, E. D. Pennaylvania. April 4, 1881.) 

1. AdMIBALTT— COMMON CaREIEE — LlABILITY FOB StOWIKO CaEGO IN 

Contact with Chemicals. 

A carrier is responsible for stowing merchandise in unsaf e proxim- 
ity to Chemicals liable to injure it. 

2. SaMB — EXTHAOKDINABT InJUEY RESULTEStG FROM PeCULIAR NaTUSK 

DP Mbhchandibb. 

Whetlier the carrier is liable for extraordinary injury resulting 
from the peculiar charaoter and value of the merchandise not com- 
municated or known to the carrier, not decided. 

3. 8amb — Stowagb of Lima Wood in Contact with Bleaching Pow- 

DBB. 

Lima wood, a délicate wood, peculiarly liable to injury from Chem- 
icals, was shipped on a vessel having as part of its cargo soda-ash and 
bleaching powder. No notice was given to the master of the charac- 
ter or value of the wood, and he supposing it to be logwood stowed it 
in contact with the casks of bleaching powder by which it was in- 
jured. Hdd, that, as bleaching powder was known to be liable to 

♦Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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injure moat merchandise, the carrier was liable for ilowing the wood 
In contact with it ; but whether such liability extended to the extra- 
ordinary damage arising f rom the peculiar character ot the wood was 
not decided. 

Libel by Browning Brothers against the ship St. Patrick 
for damage to a shipment of Lima wood by reason of its con- 
tact with Chemicals. The f acts were as follows : Libellants 
were the owners of 50 tons of Lima wood sfaipped from Liver- 
pool to Philadelphia on board the ship St. Patrick, and de- 
scribed as Lima wood in the bill of lading. The ship carried 
a gênerai cargo, consisting of bleaching powder, soda-ash, and 
iron. Bleaching powder and soda-ash, owing to their chem- 
ical properties, hâve a tendency to injure most other merchan- 
dise with which they come in contact. Lima wood is a déli- 
cate wood, and liable to extraordinary injury from contact 
with chemicals. Its character and peculiar liability to injury, 
were not communicated to the master, and it beiag a some- 
what rare article of commerce he was not familiar with it and 
supposed it to be logwood. It was stowed promiscuously 
through the cargo, and in direct contact with the casks of 
bleaching powder, The vessel met with heavy weather, and 
at the conclusion of the voyage the wood was found to hâve 
been badly injured by the chemicals. This libel was then 
filed. 

Henry O. Ward, for libellant. 

Morton P. Henry, for respondent. 

Butler, D. J. This case cannot be distinguished from 
Mainwaring v. Bark Carrie Delap, 1 Fed, Eep. 880, and 
Hamilton v. Bark Kate Irving, 5 Fed. Eep. 630. In both 
law and fact it is the same, — as respects the question now 
under considération. Notwithstanding the eriticism of thèse 
cases, I think they were well decided. I find no conflict 
between them and the authorities invoked on the other side. 
They hold the carrier responsible for proper care in loading, 
— nothing more. In each case the libellant's merchandise 
was placed in unsafe proximity to other parts of the cargo — 
chemicals, which were certain to injure it at such a distance. 

Hère the Lima wood was ,placed in immédiate contact with 
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similar chemicals. That injury would be caused thereby, the 
carrier was bound to knovr. He was familiar with soda-ash, 
and bleaching powders, had carri^d them before, and knew 
their tendency to damage almost ail other kinds of merchan- 
dise, placed near them. He was, therefore, guilty of négli- 
gence in thus stowing the cargo. His answer that "the vessel 
met with heavy weather, whieh caused the cargo to work," is 
not important, at this time. Without such weather injury 
must hâve resulted. Whether additional injury was caused 
by the weather, for which the respondent is not liable under 
the terms of his contract, must be inquired into hereafter, 
when the eiUent of the liability is under considération, and ail 
other facts bearing on this question hâve been ascertained. 
The same must be said respeeting the answer that Lima wood 
is bf gréât value, and a délicate nature, liable to extraordinary 
injury from contact with soda-ash and bleaching powders, is 
a rare article of commerce, was unknown to the respondent, 
and that he should therefore hâve been informed respeeting 
it. He believed it to be logwood, and says he would hâve 
stowed it elsewhere and covered it with canvas, if he had 
known what it was. That it might hâve been carried safely 
in gênerai ships with the chemicals, is not questioned. Had 
it been logwood, as the respondent supposed, or any other 
description of dye-wood, it must necessarily bave been in- 
jured by immédiate contact with the chemicals. He cannot, 
therefore, escape liability. He did not need other information 
than he had,'to know that such stowage was improper. To 
this extent he took the risk, and must answer the consé- 
quences. Whether he is liable for such extraordinary injury 
as resulted from the peculiar character, and value of the Lima 
wood — of which he was uninformed, need not be oonsidered 
at this time. A decree will be entered against him, and a 
commissioner appointed to hear the parties and report the 
extent and amount of damage and loss, properly ascribable to 
the respondent'fl négligence in stowing the cargo as he did. 
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Thb Cetewayo. 

(DisMet Court, E. D. New York. March 26, 1881.1 

1. Balvagb— Sbcttritt fob Costb bt Seambn. 

Where one of the crew of a salving vessel libelled the saved prop- 
erty to recover Us share of the salvage, and a motion was made to 
compel hlm to flle security forcosts, upon the ground that the salvage 
had been paid to the master of the salving vessel : 

Hdd, that in the absence of an agreement on the part of the sea- 
man to waive hîs right to salvage, he would not be compelled to give 
security for costs. 

In Admiralty. 

Beebe é Wilcox, for libellant. 

Owen & Gray, for respondent. 

Benedict, D. J. This is a motion to compel a salvor to 
give security for costs. The salvor waa one of the crew of a 
tug during the performance of a salvage service by the tug. 
The def ence appears to be that the libellant is not entitled 
to share the salvage, because he was employed on monthly 
wages to work on the tug in the performance of salvage serv- 
ices. This defence, it is claimed, has been proved in testi- 
mony already taken in this cause, and upon this ground it is 
now contended that the seaman should give security for costs. 
But it is évident that there was no written agreement by the 
seamen to waive the right to share in salvage, and that the 
existence of such an undertaking will be matter of inference 
to be drawn from circumstances. It would hâve been easy 
to hâve made an agreement with the crew to that effect, and 
if that précaution had been taken there would hâve been 
some ground for compelling security for costs. In the ab- 
sence of such a précaution, and where an order to file security 
is équivalent to dismissing the libel, I am not inclined to give 
such a direction. 

Motion denied. 
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Pond and others ». Siblkt and others. 
{Circuit Court, 8. J). Nm York. April 21, 1881.) 

1. RÈMOVAL— AcT op Mabch 3, 1875, $ 2, Clause 2. 

In a suit to enjoin the exécution of a lease by a railroad company, 
the président and directors are not such necessary and substantial 
parties as will preyent a remoTal under the second subdivision of sec- 
tion 2 of the act of March 3, 1875. 

2. Bame— Baub. 

Where two corporations are both parties to the same controversy, 
upon the game side, the circuit court cannot assume JTirisdiction, 
upon s pétition for removal, until both corporations hare become 
parties to the suit. — [Ed. 

Motion to Eemand. 

David Dudley Field, for plaîntiffs. 

Joseph H. Choate, for Atlanta Company. 

Blatchford, C. J. This is a suit brought in the suprême 
court of New York. The plaintiff Pond is a citizen of New 
York. The other plaintiffs, three in numher, are citizens of 
Maryland. The défendant the Atlanta & Charlotte Air-Line 
Eailway Company (and which will be called the "Atlanta 
Company") is a corporation created by the laws of North 
Carolina, South Carolina, and Georgia. AU of its directors 
but one are citizens of New York. The défendant Sibley, 
who is its président, is a director of it, and is a citizen of 
New York. AU the individual défendants are directors of it. 
One of the individual défendants, who is a directoi; of it, is a 
citizen of Maryland. The défendant the Richmond & Dan- 
ville Railroad Company (and which wUl be called the "Rich- 
mond Company") is a corporation created by the laws of 
Virginia. The défendants are the two corporations and ail 
the directors of the Atlanta Company. The cause of action 
appears from the complaint in the state court. The Atlanta 
Company owns and opérâtes a line of railway from Atlanta, 
in Georgia, to Charlotte, in North Carolina. Its principal 
office and place of business is in New York. AU of its di- 
rectors but one réside in New York. No director of it résides 
in North Carolina, South Carolina, or Georgia. The meet- 

v.7,no.2— 9 
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ings of its Btockholders and bondholders are held in New 
York. Ail of its executive officers are elected there. Its 
président, secretary, and treasurer réside there, and perform 
there ail their duties as executive officers of it. AU the meet- 
ings of its directors are held there. The resolution hereinaf- 
ter referred to was passed there, and the eontract hereinafter 
referred to was drawn up to be executed there, and the meet- 
ing of its board of directors to exécute said eontract is to be 
held at its principal office there. It bas outstanding $4,250,- 
000 of its first mortgage bonds, and $.500,000 of its preferred 
mortgage bonds, ail secured by mortgages on its road and 
property and franchises; $600,000 of its income bonds, se- 
cured by a pledge of its net income; and $1,700,000 of its 
capital stock, in 17,000 shares of $100 each. The plaintif 
Pond owns $89,000 of the first mortgage bonds, for the bene- 
fit of the other plaintiffs. Under the charter of the corpora- 
tion and the statutes of the three states, the holders of those 
bonds bave the right to vote at ail meetings of its stockholders 
to the extent of one vote for each $100 of bonds at par. The 
first mortgage bonds are secured by a mortgage on the entire 
line of its road and branches, and on ail its rolling stock, 
real and personal property, toUs and revenues, rights, and 
franchises. The Eichmond Company owns and opérâtes a 
railroad from Richmond, in Virginia, to Danville, in Vir- 
ginia, and also opérâtes a railroad from Danville aforesaid 
to Charlotte aforesaid. On the twenty-sixth of March, 1881, 
there was a meeting of the stockholders and bondholders of 
the Atlanta Compa,ny, at its office in New York, at which 
meeting a majority of its stockholders and bondholders, by 
resolution, authorized its président and board of directors to 
enter into a eontract, which is, in effect, a eontract of lease, 
with the Richmond Company, whereby the Atlanta Company 
should lease perpetually, or grant the use and possession of, 
its line of railroad, rolling stock, and ail its property, real 
and Personal, and the tolls and revenues arising therefrom, 
and ail its rights and franchises, to the Richmond Company, 
thereby attempting to transfer to. the Richmond Company 
the use, possession, and control of ail its property, rights, 
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and franchises, and the tolls and revenues derived therefrom, 
and thereby seeking to divest it of its right to operate, man- 
age, and control its line of railroad, and property and fran- 
chises connected therewith. By said contract of lease the 
entire road, property, and franchises of the Atlanta Com- 
pany are to be transferred to the control, and placed in the 
possession and use of, the Eichmond Company, and under its 
exclusive control and management, and the Eichmond Com- 
pany is required to run and operate said road and keep it in 
repair, and make certain bettermeuts thereon, and guaran- 
ties the payment of the interest on said mortgage and income 
bonds, and the payment of 5 per cent, on the stock of the 
Atlanta Company, and 6 per cent, on said stock when the 
gross earnings of the road of the Atlanta Company equal 
$1,500,000, and 7 per cent, on said stock when such grosa 
earnings equal $2,500,000. The complaint avers — 

That the Àtlaata Company is not authorized by its charter, or any of 
the acts incorporating it, to malce such a contract or lease, and is without 
power to make such a transfer of its property, rights, and franchises to 
the use, possession, and control of another railroad company, and that the 
Richmond Company is without législative power or authority to accept 
such a contract or lease, or take the use, possession, control, and manage- 
ment of the property, road, and franchises of the Atlanta Company ; that 
no contract of lease, or of the kind sought to be executed by the Atlanta 
Company with the Richmond Company, can be made by a railroad corpo- 
ration without express législative authority conferred on the companies 
seeking to make such contracta ; that there is an absence of such author- 
ity enabling either of said two corporations to consummate such a con- 
tract ; that the plaintifEs, as holders of the flrst mortgage bonds, are enti- 
tled in the same manner as stockholders to hâve a voice and take part in 
the management of the road and property of the Atlanta Company ; that 
their bonds are secured by mortgage on said road and property ; that 
they, as holders of such bonds, are entitled, as part of their security, to 
take part in the management of said road ; that by said contract of lease 
and transfer, should the same be consummated by the action of the board 
of directors and président, as authorized by the resolution of the stock- 
holders and bondholders, as aforesaid, the plaintiHs will be deprived of 
any right or power to take any part in the management of said company, 
and the property, rights, and franchises which are pledged by said com- 
pany as security for its bonds are transferred to another railroad corpo- 
ration , which is authorized to take and use said property for its own pur- 
pose, and in such manner as the président and directors of the Richmond 
Company shall détermine ; that if said contract of lease shall be consum- 
mated, and said transfer be made to the Richmond Company, the plaintilla 
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will lie dcprived of their just rights, and will sufler irréparable damage 
thereby ; that as the two companies hâve no légal power to make said 
contract of lease, ail the guaranties and covenants made by and between 
the parties thereto will be null and void, and ail the guaranties and cov- 
enants made by the Bichmond Company for the payment of interest or 
dividends upon stocks wUl be null and void, and said contract cannot be 
consummated and enforced by the Atlanta Company should default be 
made by the Richmond Company in the performance of any of the cov- 
enants or agreements therein contained ; and that the transfer of the saiâ 
property of the Atlanta Company to the Richmond Company by said lease 
or agreement would impair the security which the plaintiils hâve as own- 
ers of said bonds, and would diminish their value and destroy the rights 
of the plaintiffsunder them, çnd the control over said property which the 
plaintifls now bave as such bondholders, to their great and irréparable in- 
jury. The prayer of the complaint is for judgment that the défendants 
be each and ail enjoined from executing the said lease or agreement, and 
from delivering over to the Richmond Company the said Atlanta & Char- 
lotte Air-Line Railroad, or the possession or use thereof, or any part 
thereof , and from making or carrying out any agreement between the said 
two companies, or doing any act towards or in furtherance thereof. 

On the pétition of the Atlanta Company the state court 
made an order on the ninfch of April, 1881, removing the suit 
into this court. The pétition sets forth the citizenship and 
résidence of the individual parties when the suit was brought, 
and still, to be as above stated, and the facts as aboyé stated 
as to the corporate existence of the two companies. It sets 
forth the purpose of the suit to be according to the foregoing 
prayer of the complaint. It states that the petitioner and 
the other défendants deny that the plaintiffs are entitled to 
such judgment, or to any judgment, against them; that in 
the suit there is a controversy between the plaintiffs and the 
petitioner and the Eichmond Company, and that there is a 
controversy in said suit which is wholly between eitizens of 
différent states, to-wit, between the plaintiffs and the peti- 
tioner and the Eichmond Company, which can be fuUy de- 
termined as between them ; that the défendants, other than 
the petitioner and the Eichmond Company, are such only as 
ofiQeers and directors of the petitioner, and no judgment or 
relief is sought against them except in that capacity, and 
they are merely nominal parties to said suit ; and that some 
of the individual défendants bave been served with the sum- 
mons therein, but the Eichmond Company bas not been 
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served with the summons therein, or any eopy thereof. The 
pétition contains the other necessary averments, and prays 
for the removal of the suit into this court. 

A copy of the record in the suit in the state court was filed 
in this court on the eleventh of April, 1881, and on the same 
day the Atlanta Company entered its appearance in the suit 
in this court, The plaintiffs now move that the suit be re- 
manded to the state court. 

The plaintififs eontend that the suit, though primarily one 
for préventive relief, is bne in which, in the state court, under 
section 1207 of the Code of Procédure, if there were an 
answer, the court might permit the plaintiffs to take any 
judgment consistent with the case made by the complaint 
and embraced within the issue; that, therefore, if, on the 
appearance of the two corporations, the lease were adjudged 
to be valid between them, as a corporate act, but it was held 
that the individual défendants were guilty of a breach of 
trust in consenting to it, they could be required to make good 
the loss sustained by the plaintiffs ; that unless the individ- 
ual défendants are ail of them unnecessary parties, or if any 
one of them is, in any respect, a substantial party, the suit 
must be remanded; that a judgment between the plaintiffs 
and the Atlanta Company would not bind the Bichmond 
Company ; that the suit is really one against the individual 
directors of the Atlanta Company rather than one against 
the two corporations, the corporations being made parties 
because of their interest in the controversy ; that if it should 
be held that the lease bas been executed, but is void for want 
of power, and if the Eichmony Company bas taken possession 
under it, the question would arise how the road is to be taken 
out of its hands, it not being in court by service of process or 
appearance; and that ihe contention between the plaintiffs 
and the Atlanta Company might not dispose of the whole 
controversy. 

This removal is sought under subdivision 2 of section 2 ot 
the act of March 3, 1875, (18 St. at Large, 470,) which pro- 
vides that when, in any suit mentioned in said section, 
"there shall be a controversy which is wholly between citi- 
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zens of différent states, and which oan be fully determined as 
between them, then either one or more of the plaintiffs or 
défendants actually interested in such controversy may re- 
move said suit into the circuit court of the United States for 
theproper district." To be a suit mentioned in said section 
the suit must be a "suit of a civil nature, at law or in equity, 
now pending or hereafter brought in any state court." 

The averment in the complaint that a majority of the 
stockholders and bondholders of the Atlanta Company, by 
resolution, authorized the président and board of directors of 
that Company to make the contract of lease in question, is 
nothing more than an averment that the resolution was one 
authorizing that company to make such contract by the 
action of its président and board of directors. The corpora- 
tion is to make the contract. The président and the direct- 
ors are its agents. The complaint avers that it is the corpo- 
ration that is to lease its road and property, and to make the 
transfer spoken of ; that the corporation is not authorized to 
do so ; and that the contract is to be executed by the corpo- 
ration, although it and the transfer are to be consummated 
by the action of the président and the board of directors. 
The prayer of the complaint is that ail aiid each of the de- 
fendants be enjoined from executing the lease and from deliv- 
ering over the property or its possession, and from making 
or carrying out any agreement between the two companies. 
No relief is prayed for against any individual défendant 
which is not prayed for against the Atlanta Company. The 
directors are made défendants merely because they are 
agents and officers of the Atlanta Company. The entire 
scope of the suit, as respects the Atlanta Company, is to 
restrain it. AU the relief that is prayed foris by injunction. 
AU the relief by injunction is prayed for in respect to ail of 
the défendants. No such relief is prayed for in respect to 
any défendant other than the Atlanta Company that is not 
prayed for in respect to that company. The président and the 
directors are its servants, through whom, necessarily, it acts. 
They are not necessary or substantial parties, in considering 
the question of parties as to removal. They are not real 
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parties, but are merely nominal' parties. No personal de- 
mand is made against any one oi them, and it is only in hip 
relation to the company, and in the officiai position that hé 
occupies towards the company, that any one of them is made 
a party. This beirjg so, if any one of them were to cease tb 
be a director, the termination of his officiai relation woula 
make the relief asked, and thé in junction,. futile as to him. 
The entire real cdntroversy in the suit, as respects the At- 
lanta Company, so far as it is shown by the prayer of thé 
complaint and the pétition, and which are the only guidé 
this court can now bave on that subject, is betUFeeû the plain- 
tiffs on the one side and the corporate body on the othex, 
The plaintiffs cannot, by joining as nonainal défendants with 
Ihe Atlanta Company directors qf it who are citizens of the 
same states with the plaintiffs, deprive that corporation of 
any right which it would otherwise hâve in respect to remov- 
ing the cause into this court. Hatch v. Chicago, etc., B. Co, 
6 Blatchf. 105, 114; Wormley v, Wormley, 8 Wheat. 421, 451 ; 
Carneai v. Banks, 10 Wheat. 181, 188; Aroma y. Auditor, 2 
Fed. Eep. 33; Arapahoe Co. v. Kansas Pacific U. Co.4cI>ï\\ôn^ 
^11; Walden v. Skinner, 101 U. S. 577. 

The individual défendants must, therefore, be considéred 
as not parties tô the controversy set forth in the complaint 
between the plaintiffs and the two corporations. There is 
Buch a controversy. Not only does such a controversy ap- 
pear by the complaint, but the pétition for removal allèges 
that there is such a controversy, and that it is between, and 
whoUy between, the plaintiffs on the one side and the two 
corporations on the other. The pétition does not allège that 
there is any controversy which is whoUy between the plain- 
tiffs on one side and the Atlanta corporation on the other. 
The controversy referred to is one which can be fuUy deter- 
mined, as between the plaintiffs on the one side and the two cor- 
porations on the other, with those parties only as parties to 
the suit, and without the présence of the individual défend- 
ants as parties. But such controversy cannot be fully deter- 
mined, as regards either corporation, without the présence of 
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the other corporation. The pétition allèges only that such 
controversy can Le fuUy determined as between them. It 
does not allège that such controversy can be fuUy determined, 
or can be fully determined as between the plaintiffs and the 
Atlanta Company, without the présence of the Eichmond 
Company. The Eichmond Company wâs not served with 
process in the state court, nor did it appear therein, nor has 
it appeared in this court. Any process issued now from this 
court, to bring it before this court, would be original process, 
beeause it has not been yet brought before any court, in this 
suit, by any process. It cannot be brought before this court 
by original process. It is provided by section 1 of the act of 
March 3, 1875, (18 St. at Large, 470,) that "no person shall 
be arrested in one district for trial in another, in any civil 
action before a circuit or district court;" and that "no civil 
suit shall be brought before either of said courts against any 
person, by any original process or proceeding, in any other 
district than that whereof he is an inhabitant, and in which 
he shall be found at the time of serving such process or 
commencing such proceeding, except as hereafter provided." 
The exception is fonnd in section 8 of the same act, and 
applies only to a suit commenced in a circuit court to enforce 
a légal or équitable lien upon, or claim to, or to remove any 
encumbrance or lien or cloud upon, the title to real or per- 
son al property within the district where such suit is brought. 
This is not a suit thus excepted. The Eichmond Company 
is not an inhabitant of this district, nor, so far as appears, 
can it be found in this district to be served with process. AU 
that appears is that it is a Virginia corporation, and that it 
opérâtes lines of railroad in Virginia and North Carolina. 
This is a suit in equity. The statute adopting the state prac- 
tioe as to suits at law does not apply to it. If it did, no such 
praotice could overrule the provision of the statute of the 
United States as to the service of process. Moreover, the 
act of 1875 is subséquent in time to the provision as to state 
practice in suits at law. There is nothing to show that the 
Eichmond Company could in fact be served with process, 
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under the statuts of this state, in the state court, much less 
to show that any facta exist on which it can be "found" in 
this district, within the meaning of the act of 1875. It maj' 
voluntarily appear in this court, but it may not so appear, 
Under section 737 of the Kevised Statutes, if it should not so 
appear, the court may adjudicate the suit between the plaiû- 
tiffs and the Atlanta Company, but the decree will not con- 
clude or préjudice the Eichmond Company, But this is not 
the suit or the controversy which the complâint makes, nor is it 
the suit or the controversy which the pétition for removal 
sets forthj nor is it the suit or the controversy mentioned in 
the removal statnte, because it is not a controversy which 
is to be determined at ail as respects the Eîchmond Company, 
for the reason that that corporation will not be before the 
court. Under ail thèse circumstances the suit cahnot, within 
the meaning of section 2 of the act of 1875, be regarded as 
having been "pending" or "brought" against the Bichmond 
Company when the pétition for removal was filed, because 
that corporation had not before that been brought before 
the state court, or appeared therein in the suit. 

Eeference is made by the défendant to the opinion of 
Mr. Justice Nelson in Fisk v. U. P. R. Co. 8 Blatchf. 2é3. 
That case arose under the act of July 27, 1868, (15 St. at 
Large, 226.) The language of that statute was that any 
corporation or person named in it, against whom a suit was 
commeneed of the character specified in the act, might bave 
such suit removed. Judge Nelson treated the statute as one 
to be construed as providing that any défendant in the suit 
might take steps to remove it, so far as he was concerned,. 
when he was served with process in it. 

The case of Ward v. Arredondo, 1 Paine, 410, is also- 
referred to, where it was suggested that under the removal act 
of 1789, which required ail the défendants to unité in remov- 
ing the cause, they might apply to remove at différent times, 
as they were brought into the state court. But it Was also 
said, in that case, that the circuit court could not proceed in the 
causé until ail the défendants should corne into it. Under 
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f,hat act they eould come into it only on their own pétition 
for removal. Under the second clause of section 2 of the 
act of 1875, a défendant, wào is entitled to remove a case 
under that clause, may be brought into this court after process 
is eerved on him in the suit, or after he appeares in it in 
the state court, by the removal of the suit on the pétition 
solely of a co-def endant who is entitled to remove it. But there 
is nothing in either of the two cases last cited which sanctions 
the view that this court can proceed with this suit against 
the Eichmond Company, unless that company is brought 
into court. The state court cannot lose what jurisdiction 
it has acquired, nor can this court acquire any jurisdiction 
to détermine the contre versy named in the pétition, until the 
Eichmond Company is brought in. If it sbould now appear 
in this court voluntarily, either with or without any supposed 
service of process, there would be no difficulty about the juris- 
diction, be.cause, since the act of 1875, the suit is brought 
hère on the pétition of the Atlanta Company alone, to such 
an estent as to allow the Eichmond Company to waive every- 
thing else, and to complète the jurisdiction of this court by 
appearing in the suit in this court. But, in view of the pro- 
vision of section 5 of the act of 1875, that if, in any removed 
suit, it shall appear to the satisfaction of the circuit court, 
at any time after the suit has been removed, that the suit 
does not really and substantially involve a dispute or contro- 
versy properly within the jurisdiction of that court, it shall 
proceed no further therein, but shall dismiss the suit or re- 
mand it, as justice may require. This court can now, on this 
motion to remand, only say that, becausethe Eichmond Com- 
pany is not yet before this court, so as to give this court 
jurisdiction as to its personality, the controversy set forth in 
the pétition, and by reason of which the removal is sought, 
is not properly within the jurisdiction of this court. If de- 
sired, however, by the Atlanta Company, a reasonable time 
will be allowed before remanding the cause to give an opportu- 
nity for the voluntary appearance of the Eichmond Company 
in this court. This is quite as , compétent as it would be to 
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allow a new neeessary pàrty défendant, of différent citizen- 
ship from the plaintiff, to corne in by voluntary appearance 
now in this suit in this court. 

If time for the Eichmond Company to appear is not allowed, 
the suit will be remanded to the state court, with costs. 



Eaton v. St. Louis Shakspeab Mining & Smeltinq Co. anii 

others. 

[ViTcmt Court, E. D. Mùsoun. March 28, 1881.) 

1. C0RPORAT10N&— JTmiSDicTioiï— CrnzENBHip. 

A corporation is, for jurisdictional purposes, to be regarded as a 
citizen of the state under the laws of wblch it is organized. 

2. FoKKiON Corporations — Service of Pbocbss. 

Where, by the local law, a foreign corporation is amenable to.suit 
in the courts of the state, service being made upon an agent vitfain 
the state, the fédéral courts may be regarded as courts of the state, 
and may take jurisdiction upon such service as would be good in a 
state court. 

3. Bamb— JuRiSDicTioir. 

A fédéral court has no jurisdiction over a foreign corporation, in 
the absence of local law conferring jurisdiction on the state courts, 
though the corporation does business through an agent and haê on 
office within the district where the court is held. 

4. Bamb— Construction of Statute. 

Under the Revised Btatutes of Missouri, which provide (section 
3489) that " a summons shall be executed, except as otherwise pro- 
videdbylaw: * * « /ouriA, where défendant is a corporation or 
joint-stock company, organized under the laws of any other state or 
country, and having an office or doing business in this state, by deliv- 
ering a copy of the writ and pétition to any offlcer or agent of such 
corporation or Company in charge of any office or place of business ; 
or, if it hâve no office or place of business, then to any offlcer or ae;ent 
or employé in any county where guch service may be obtained." 
Held, that as the St. Louis court of appeals has decided, in a case 
now before the suprême court of the state, that the above statute 
does not enlarge tlie jurisdiction of the state courts, nor authorize suits 
in p^rsonam therein against foreign corporations in cases not com- 
ing within the laws previously in force, but simply providesa substi- 
tute for consttuctive notice in a proceeding against such corpora- 
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tions ; that the ruling of aaid court of appeals should be followed by 
United States courts, uniess it is overruled by the suprême court of 
Missouri. 

In Equity. On motion to dismiss for want of jurisdietion. 

The respondent, the St. Louis Shakspear Mining & Smelting Company, 
is a corporation organized under the laws of Illinois, and by its charter its 
principal office is declared to be in the city of St. Louis, in the county of 
St. Clair, and State of Illinois. The bill allèges that ail the stock- 
holders and offlcers of the corporation were, at the time of the organiza- 
tion of the company, and still are, citizens of Missouri and résidents of the 
city of St. Louis. The complainant daims to be a créditer ofthis cor- 
poration in the sum of $3,180, and brings this suit to compel the several 
stockholders to contribute ratablyto thé'payment and satisfaction thereof. 
The bill contains the following averment : 

" Complainant further slates that this corporation respondent has 
ceased doing business, having the debt aforesaid duc and unpaid ; that 
it has no office or agent ia the dity of East 8t. Ldtiis,'nc'r' in the state 
<^ jQli&oia, nor is ther^-any property Snywhere belonging* ito 'said corpora- 
tion out of which said debt, pr any part of it, can be made- ' ' 

The marshal's return as to service 9f summoas on the corporation is 
as follow,s: . . , , ', 

''i navë'executèd this writ by déliy^ripg a copy thereof ,. together with 
tfté'iJëiitlori théreto àttachêd, to liôrén^o' Brown, secrètary of the within- 
naifl'fed St). Louis Shakspekï'Mining 'afld B'melting Company, at the office 
of ,th8:8efiretary of said company, a* 503 iWashington aveaue, in the city 
of St. Louis, in said district, on the fourteenth day of February, 1881, he 
being in charge of said office, and I being unable to flnd the président or 
other chief offlcer of said Company In said district." •. 

iThe'iiBotioa is tû diâmiss upon the gïound that it 'appears from the 
reéfflïdtbàt the corporation respbndent Is neithér a cltizétl ûf iior fouhd in 
the dis trie*,' -within the iaèanirig of tihe act of congresa dèflning'thie juris- 
dietion of the circuit court of the United States, approved MarCh 3, 1875. 

Wickham & Robertson, for motion. 

ï)yer 4 ElÙs, for complainant. 
. MoCbary, C. J. The respondent corporation was organized, 
tinder the law of Illinois, to carry on the baâiness of mining, 
and is for jurisdietional pufposes to be regarded as a citizen 
of that state. The motion to dismiss being before us for con- 
sidération, the important question is whether such a foreign 
corporation can be sued in this court upon thé ground that 
it lias an office in the city of St. Louis for the transaction of 
its business, and upon service made at such office upon its 
secretary. We construe the return as showing that service 
■wâs made upon the secretary at the office of the company in 
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the city of St. Louis. The gênerai question of the right of a 
créditer of a foreign corporation to sue such corporation in a 
fédéral court of any district in which it may hâve an office, 
and an officer or agent for the transaction of the gênerai 
business, has been eonsidered in the following, among other, 
cases: Railway Co. v. Harris, 12 Wall. 65; Ex parte Sckol- 
lenherger, 96 U. S. 369; Hayden y. Androscoggin Mills, 1 
Fbd. Eep. 93 ; Riinkle v. Ins. Co. 2 Fed. Eep. 9 ; BrowneU y, 
R. Co. 3 Fed. Eep. 761; Williams v. Transp. Co. U 0. G. 
523; Wilson Packing Co.vl Hunterl Eeporter, (Boston,)' 455. 
Raihvay Co. v. Harris was a suit broughtin the su^ïemé 
court of the District of Columbia against the Baltimore & Ohfo 
Eailroad Company, a Maryland corporation.' II? wàs 'hfeld 
that the corporation was foùnd within the District of Gdtim-i 
bià. The actof'congi'e8S,ilpon the construction of which Ihe 
question was decidèd, authbrized the compàny to build a 
branch road into the District of Columbia; 'ànd provîded as 
follows: '.!*', \ 

"And the sâSd ■'Baltimore & Dliib RailVây' Company' ârè he'fe'by autïtoi-A 
ized to exercise thesame po*érs,; rightsj arid privilèges, and sh^lube sub- 
j6ct;to>tlie saçie iesttv!tiofl«,,ittitliQtçoi?çtructioii and exte^sion.pf f «.id, lat- 
éral road into and witljin s^id district, as they may exercise or be^sul^ject 
to iihder or by virtue (ïf the^said'act pif incorporation, in tlié'extéh'sioû 
afid cbnstruÈtidn of any kiiltoad'wlthiit thé staté'ôf HaTylaiidj aiaa;sh^l 
be entitled to the same righta, beheflt», andi immuEitiel in ■tlifijUsie of said 
road, and in regard theretp, aq &xf{ provided ip said charter, except the 
right to construct any latéral road'or roads in said district i'rom saidlat- 
èral'roâd." ^ r i < , ■ ■ ii ; 

It was held that unde? this act, while there was but one 
corporation in Maryland and the District of Columbia, there 
was a unity of ownership throughout, and that the corpora- 
tion might be sued in the District of Columbia for injuries 
done on its road outside of said district. 

In Ex parte Schollenberger the facts were — 

That a foreign corporation was transacting business in Pennsylvania 
under a statute which provided that the company should flle a written 
stipulation agreeing that process issued in any suit brought in any court 
of the eommonwealth having jurisdiction of the subject-matter, and 
served upon an agent specifled by the company to receive service of 
process for it, should hâve the same effect as if peraonally served upon 
the company within the state. 
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It was Leld in this case that a corporation may consent to 
be sued in a foreign state in considération of its being per- 
mitted to carrj on its business tbere, and accordingly it was 
held that such ^ corporation, doing business in Pennsylvania 
under said statute, was found there within the meaning of 
the act of congress. The décision is put directly upon the 
ground that the law of the state required foreign corpora- 
tions to consent to be "found" there as a condition précèdent 
to their being permitted to transaot business in the state, and 
that the company in that case had so consented. Thèse are 
the latest adjudications of the suprême court upon the sub- 
ject. 

In Hayden v. Androscoggin Milis, in the circuit court for 
the district of Massachusetts, Lowell, C. J., went further, and 
held that, independently of any local statute, a trading cor- 
poration is of right suable in a country in which it transacts 
an important part of its business. 

Runkle v. Ing. Co. is in ail respects like the case of Ex 
parte SchoUenherger, and was decided upon the authority of 
that case, and under a similar statute. 

In Wilson Packing Co. V. Hiiniet it was held by Drummond, 
G. J., that a Missouri corporation, owning and possessing a 
slaughter-house and stock-yard in East St. Louis, Illinois, 
where beef to be cannèd by said company was slaughtered 
and dressed for and in the name of the company, could be 
sued in the circuit court of the tJnited States for the southern 
district of Illinois. The liability of such a corporation to be 
sued in Illinois it was held might be inferred from its right 
to do business in that state, although there was no express 
provision of law authorizing service upon it within that state. 

In Williams v. Transportation Co., in the United States cir- 
cuit court for the eastem district of New Jersey, it was held 
that a foreign corporation, without charter from a state, but 
transacting business therein and amenable to process of its 
courts in accordance with local law, is found within the state 
in the sensé of the judieiary acts, and may be sued in the 
United States circuit courts. It will be seen by an examina- 
tion of thèse and other cases that, aecording to the great 
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weight of aathority, the most that can be claimed in favor of 
the jurisdiction of fédéral courts is that where, by the local 
law, the foreign corporation is amenable to suit in the courts 
of the state, service being made upon an agent within the 
state, the fédéral courts may be regarded as courts of the 
state, and may take jurisdiction upon such service as would 
be good in a state court. At ail events, we are unwilling to 
go further than this. We do not agrée to the proposition 
that the mère fact that a foreign corporation does business 
within the district brings it within our jurisdiction, in the 
absence of a local law which authorizes service of the pro- 
cess of the state court upon it. The state and fédéral courts, 
upon a question such as this, should bp govemed by the same 
mie, to the end that citizens litigating theîr rights in the two 
forums sball stand upon an equality. 

It becomes necessary, therefore, to cohsider the législation 
of this state upon the subject. There is no stàtute in Mis- 
souri requiring foreign corporations in gênerai, transacting 
business in this state, to subject themselves to the jurisdic- 
tion of its courts. The Bevised Btàtutes of 1855 contained a 
provision as foUows: 

" Axiy corporation, incorporated by any other state or coUntry, and hav- 
ing property in this state, shall be liable to be sued, and the property of 
the same shall be subject to attachment in the same manner, as individual 
résidents of other states and countries, having property, are now liable 
to be sued and their property subject to attachment." Rev. St. 1855, 
0.34,122. 

By aot approved March 14, 1859, it wàs provided — 

"that ail railroad companies who own and operate roads terminating 
opposite to the city of St. Louis, whoge chief office or place of business is 
in St. Louis, shall be sued in the same manner, and no other, that rail-' 
road companies chartered by the laws of this state are now sued." Acts 
1869, p. 67. 

Thèse provisions were embodied in the Eeyision of 1865, «.; 

62, § 17. By an act passed in 1877 it was provided &s fol- 

lows: 

" Ail railroad corporations that own or operate roads terminating oppc»- 
site to any point in this state, and whlch hâve offices or places of business 
m this state, shall be sued in the same manner as railroad corporations 
chartered by this state." Laws 1S77, p. S69. 
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Similar statutes hâve from time to time been enacted wH'^ 
référence to foreign insurance companiea, but, in gênerai terms, 
applying to ail foreign corporations. Another statute, aud 
the one chiefly relied on by complainant, provides as follows : 

"A summons shall be executed, except aa otherwise provided by law : 
* * * fourth, where défendant is a corporation or joint-stock Com- 
pany, organized under the laws of any other state or country, and having 
f^n office or doing business in this state, by delivering a copy of the writ 
and pétition to any offlcer or agent of such corporation or company in 
charge of any office or place of business ; or, if it hâve no office or place ol 
business, then to any offlcer, agent, or employé, in any county where sucl 
service may be obtained." 

It bas been held by the sapreme court of Missouri that under 
the above-mentioned act of March 14, 1859, foreign railroad 
companies were not liable to be sued in the courts of this state 
without an attachment of property, unless in the case of a com- 
pany owning a railroad terminating opposite the city of St. 
Louis, and having its chief office for the transaction of its busi- 
ness in that city. Bohb v, Railroad Co. 47 Mo. 540, and cases 
cited. This was held upon the principle that a statute specify- 
ing ^¥hat particular foreign corporations may be sued in this 
state necessarily excludes suits against such as are not in- 
cluded within the terms of the law The latter act enlarges 
the right of suit by extending it to railroad companies hav- 
ing lines of road terminating opposite to any point in this 
state, and which hâve an office or place of business in this 
state, whether it be its chief office or not ; but it still applies 
only to railroad corporations. 

It is thus seen that the action in the présent case could 
not be maintained in a state court under the décisions of the 
suprême court of Missouriy in the absence of the last statute 
above quoted. The question, then, is, does that statute en- 
large the jurisdiction of the courts of the state, and authorize 
suits in personam therein against foreign corporations, in 
cases not coming within the laws previously in force? It 
will be observed that it is a statute regulating the service of 
Bummons upon a foreign corporation. Thé natural construc- 
tion of such a statute is that it is intended to regulate service 
of process in such cases as are authorized by law to be 
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brought — in suoh cases as corne within the jurisdiction of the 
court ; not that it is intended to confer jurisdiction in cases 
not covered by préviens législation. It is strongly urged by 
counsel that the act was intended by the législature to go 
further, and to authorize suits to be brought against ail for- 
eign corporations having offices and agents in this state, and 
it is said that great inconvenience will resuit from any other 
construction. We recognize the fact that it is important 
that laws should be enacted authorizing suits against cor- 
porations wherever they are f ound doing business ; but it must 
also be conceded that it is the duty of the législature, and not 
that of the courts, to make such laws. If the statute of 
Missouri, as it now stands and being fairly construed, does 
not authorize such suits to be brought in the courts of the 
state, we are not disposed to assert the jurisdiction of this 
court. Although the suprême court of this state has not passed 
upon the question of the true construction of the act last men- 
tioned,it has received the careful considération of the St. Louis 
court of appeals, in the récent case of McNichol v. V. S. Mer- 
cantile Reporting Agency, where, in a well-reasoned opinion, 
it is held that the statute does not authorize suits against aU 
foreign corporations doing business in this state. It is held 
that the several acts must be construed together; that they 
are not necessarily in oonflict, and that it is the duty of the 
courts to give f uU eff ect to each ; and it is said : 

" The clause m question is perfectly consistent in tertns witti section 
742. Tlie latter section prescribes in exact tertns what right of action 
shall exist against foreign corporations The section under considération 
goes no further than to prescribe the manner in which process shall be 
served on such corporations. It says nothing about the efCect of such 
service ; that is lef t subject to the opération of other provisions of the Re- 
vised Statutes, and under those provisions it can hâve no more opération 
than as a substitute for constructive notice in a proceeding against a non- 
resident individual." 

For the présent, and until the question shall be decided by 
the suprême court of Missouri, we shall adopt and follow this 
ruling. As, however, the case first' cited is now, as we un- 
derstand, pending on appeal in the suprême court of the state, 
the complainant may, if he see fit, hâve this case continued 

v.7,no.2— 10 
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until that court shali give an authoritative construction to the 
fltatute, which will be adopted by us as the rule of décision 
hère. If complainant does not adopt this suggestion the mo- 
tion to dismiss will be sustained. 



Orange Nat. Bank ». Teaver and Wife. 

{Circuit Couri, D. Oregon. May 16, 1881.) 

1. FoEKiGN Corporation. 

The OregOn act, (Or. Laws, 617,) prohibiting a foreign corpora- 
tion from " tranaacting business in tliis state" until it appoints a rési- 
dent agent therein, was not intended to prevent such corporation 
from maintaining a suit in the state courts, and it is not in the power 
of the state to prevent it from maintaining a stiit in this' court. 

% Same. 

A corporation, formed under " the national banking act," is 
either a citizen of the United States only, or a citizen of the state 
where it is organized and located. If the former, it is not a foreign 
corporation in this state ; if the latter, it is a foreign corporation, but 
for that very reason may sue in the national courts herein, irre- 
spective of the state législation. 

3. Sepabatk Pboperty of Married Wombn. 

A debt contracted by a married woman is, in equity, a charge upon 
her separate estate ; but, if contracted as surety for the beneflt of an- 
other, the authorities are in conflict whether it créâtes such a charge, 
unless her intent to hâve it produce such eflect is expressed in the 
contract ; but, in either case, a note given by the wife for the debt of 
lier husband, with a stipulation that the note is taken by thjB payée 
" on the crédit" of her separate estate, is sufflcient évidence of her 
intention to charge her estate with the payment of such debt. 

In Equity. Suit to enforce a charge upon a wife's sep- 
arate estate. Demurrer to answer. 

David Qoodsell, for plaintiff. 

George H. Durham, for défendant. 

Deady, D. J. On December 21, 1877, the défendants, 
Gréorge W. Traver and Emma S., his wife, made their two 
joint and several promissory notes at Portland for the sum of 
$600 each, payable, with interest at the rate of 3^ per 
«eutiua per annum, to Johnson, Clarlc & Ce, or order, at the 
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First National: Bank, Portland, — one in 18 months and the 

other 24 montl^s after date, Each of the notes contained the 

foUowing stipulation : 

"This obligation is given for the beneflt of George W. Traver and 
Emma 8. Traver, and taken on the crédit of the separate estate of Emma 
S. Traver and the propertj' of George W. Traver." 

Before maturity the notes passed by indorsement into the 
hands of the plaintiff, who brought this suit in the state cir- 
cuit court against the husband and wife to subject certain 
real property, situated in this city and county, and now, and 
at the date of said notes, belonging to the latter "as her own 
statutory separate property," to the payment of the amount 
due thereon, alleging the insolvency of the husband. The 
défendants appeared and answered separately, and then 
eaused the suit to be removed to this court. The answer ût 
the wife, among other things, contains the following defence : 

That the défendant, at the date of Baid notes, was the wife of her co* 
défendant, George W. Traver, and signed them " as aurety for husband 
only;" that no part of the considération thereof was paid to her, or 
enured to her benefit, or that of her estate ; that said notes were given for 
a pre-exiBting indebtednesg incurred, " in part at least,'' prior to her mar> 
riage with said Traver. 

To this defence the plaintiff demnrs for insufficiency. IJpon 

the argument of this demiirrer, the question was also made 

and submitted by counsel : 

Can the plaintiff maintain this suit without having flrst complied with 
sections 8 and 9 of the act of October 24, 1864, (Or. Laws, 617,) concerning 
foreign corporations "transacting business in this stateî" 

Upon the argument of a demurrer, the court will, notwith- 
ing the insufficiency of the pleading demurred to, give judg- 
ment against the party whose pleading is flrst détective in 
substance, (1 Chit. Plead. 707;) and as it does not appear 
from the bill that the plaintiff has complied with such act, 
the point may be considéred and decided upon this demurrer 
to the defeadant's plea. In support of the négative of this 
question counsel cite In rç Comstock, 3 Sawy. 218, and Sem- 
ple V. Bank of Bi,C. 5 Sawy. 88, in which this court held that 
a. foreign corporation is not authorized to transact business 
in this state without first appointing a résident agent, upon 
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whom process may be served in actions against it, as pro- 
vided in said act; and that acts done by it without such 
appointment are void. 

But the "business" which the plaintiff is prohibited from 
doing in this state is that of banking, which does not, in my 
judgment, include the right to foUow its debtor hère and sue 
him in the courts of thé state. Such an act, although strictly 
speaking it might beineluded in the phrase "traiisacting bus- 
iness in this state," is certainly not within the mischief in- 
tended to be prevented by the statue, and therefore I do not 
ihink it ought to be so construed as to prohibit it. And such 
was the conclusion of this cbùrt in the caééôf the^. W.Mut. 
Life Ins. Go V. Elliot, Dec 28, 18S0* - 

Ample provision is otherwîsé made by the state for the 
protection of its citizena who may be invblvéd in such ïitiga- 
tiori, in the provisions df its statutes requiring non*res- 
ident plaintiff s to give security for costs, and for ail dam- 
ages caused by an attachinént or other provisional rieinedy 
before it can be allowed- 

But ithe plaiùtiff, if a foreign corporation at ail, is a citi- 
zen of Massachusetts, the place of its orgaiïization' iaiid bus- 
inessi and is therefore entitled,under the oonstitution vOxà 
laws of the United Statesy to sue in this court on account of 
its citizenship; and this right cannot be limited or resirained 
bythe state. .Cowlesv.Mercer Go. 7 Wall. 121. But wbether 
this suit, in this respect, should now be consi'dèred as one 
brought in this court may be a question; yet I think it should. 
Although commenced in the state court, it has been removed 
to this, and that by the act of the défendants, which itself 
is an assertion by them that the plaintiff may lawfully sue 
or be sued in this court. 

Again, the plaintiff is a corporation not formed under the 
law of any state of the union or forèign oountry, but under a 
law of the United States, — the national banking act of June 
3, 1864, — but located at Orange, Massachusetts. 

It has beep finally eettled that a suit in a national court 
by or against a corporation, for the purpose of jurisdiction, is 

♦5 FED. Rep. 225. 
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to be concluBÏTely presumed td be a suit by or against citi- 
zens of the state under whose laws such corporation was 
formed; and therefore it is deemed a citizen of the state 
■which created it. 0. â. M. Ry. Co. v. Wheeler, 1 Black, 295 ; 
Cowlcs V. Mercer Co. 7 Wall. 121. Strictly speaking, then, 
the plaintiff is a citizen of the United States, but not of any 
state. Still, the plaintiff, though organized under a law of 
the United States, is by such organization and law "located" 
in the state of Massachusetts, and by a parity of reasoning 
its stockhclders may be presumed to be citizens of said state, 
and the corporation be entitled to sue and be sued as a citi- 
zen of Massachusetts. This is the conclmsion reached by Mr. 
Juatiee Blatchf ord, af ter a thorough investigation of the ëub-' 
ject, in the Manaf'rs N. B. of Chicago 'v. Black, 8 Batchf. 187- 
And, doubtless, the plaintiff is a foreign corporation, within the 
mischief sought to be remedied by the act of Ooto'ber 24^ 1864J 
supra, and ifi'it is held ta be a citizen of' Massachusetts it 
must be 80 regarded. : '! • ■ < 

But, admitting tfaiS) I do not think the local atatute-should 
be construed ,80 as to^ preveht a' foreign corporation frotù 
maintaining a suit in thè state court, and it is very'clear that 
the state cannot prevent such corporation frommaintainittg 
a suit in this court. Upon the showing- in thè bill the .'^laatt- 
tiff is entitled to sue in this orthe state court. As'thesecoh^ 
tracts were made in 1877, the act of Octdber 21, 1880, (Sess. 
Laws, 6, entitled "An act to establish and protect the right^ 
of married women, ") which is supposed ' to bave altogether 
relieved the wife from thè "disabilities" or protection, as 
the case may be, of coverture, does not affect this case. By 
marriage, at common law, the property of the wife became 
that of the husband — the personalty absolutely, and the 
realty during the marriage. But, in time, the doctrine was 
established in equity that the wife could hold property to her 
sepaiate use and benefit, and this has, in effect, become the 
fundamental law of this state. Or. Const. art. 15, § 5. With 
the capacity to acquire and hold property to her separate use, 
she was allowed to hâve the power to dispose of the same 
as if she were unmarried, unless the instrument or means 
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wbereby she acquired the title provided otherwise. Yale v> 
Dederer, 18 N. Y. 265. 

Out of this gênerai power of disposition naturally grew the 
lesser one— the power to charge her separate estate with a 
spécifie debt or engagement for her own beneflt or that of 
another. In this way the disability of coverture, as to her 
separate property, was practically removed ; but her contracta 
•were still invalid, except so far as they might affect such 
property, and she is not liable upon them personally, either 
at law or in equity. Whether a wife has charged her sepa- 
rate estate with a debt or engagement in a particular case i» 
a question of évidence, it being the generally-conceded raie 
thai if the same will ennre to the benefit of herself or her 
separate estate, that she is presumed to hare intended to sa 
charge it. But where this is not the effect of the transaction, 
but the debt or engagement is incurred or made for th& 
beneôt of another, the authorities are in conflict as to the 
necessary évidence to establish her intention to charge her 
separate estate therewith. By the English and a major- 
ity of the American authorities it is held that if a wif& 
cont act in writng, so as to satisfy the statute of frauds, to 
pay a sum of moni-y, either as principal or surety, for her 
own benefit or that of another, it is suffîcient évidence of her 
intention to charge her separate estate, and will create a 
charge thereon Ihat may be enforced in a court of equity, 
Bish. Law of M. W. § 870; BuU v, Kellar, 13 B. Mon. 381 ; 
Deering y. Boyle, 8 Kan. 525; Todd v. Lee, 15 Wis. 401 ; The 
M. B. of St. Louis V. Taylcrr, 62 Mo. 338 ; Williams v, Win- 
ston, 9 Eep. 418, (S. C. of Ohio, 1880.) 

But in other states, and notably in New York, it is held 
that the debt or engagement of the wife, the considération for 
whieh does not enure to the benefit of her separate estate, 
does not create a charge upon said estate, unless her inten- 
tion to do so is declared in the very contract whieh is the 
foundation of the charge. Yale v. Dederer, 18 N. Y. 266; S. 
C. 22 N. Y. 450; S. C. 68 N. Y. 324; Manhattan B. & M. Co. 
V. Thompson, 58 N. Y. 80 ; The C. E. Ins. Co. v. Babcock, 42 
N. Y. 614. 
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The suprême court of this state bas not passed upon the 
question. It is obvious tbat the rule established in New 
York by the décision in Yole v. Dederer, supra, is a departure 
from the current of authorities on this subject ; but, as an 
original and correct exposition of the elementary prinoiples 
of law applicable to the question, it eommends itself to my 
judgment. Whoever takes the signature of a married woman 
to an obligation, given for the beneût of her husband or 
another, knowing that such signature is void as to her person- 
ally, but expecting to rely upon her separate estate for its fulfil- 
ment, ought to hâve her déclaration therein to theefifect tbat she 
signs the instrument with such intention and understanding. 
But, even upon this view of the law, I do not see how the 
stipulation in thèse notes can be otherwise construed than as, 
manifesting the intent and purpose of the wife to charge her 
separate estate with the payment thereof . It may be admitted 
that the représentation therein that the obligation w^s given 
for her benefit is f aise, and that she is not estopped to- show 
it. Big. Estop. 276, 485. 

It may also be admitted that the stipulation would hâve 
been more explicit and in better form if it had stated that 
the wife gave the obligation with the intention to -charge her 
separate estate therewith, rather than that the payée toofcit 
"oi^ ohe crédit" of said estate. But, considered as it is, there 
can ^e no doubt about its meaning and the intention of . the 
parties thereto. It is expressed that the payée took the obli- 
gation "on the crédit of the separate estate" of the wife, abd 
if she, knowing this faet and signing the iùstrument Mth 
this déclaration in it, really intended otherwise, as she avers, 
then she contemplated a fraud which she cannot be heard to 
aUege against the plain import of her own agreement to the 
fiontrary. There is no set form of words necessary to manifest 
the wife's intention to create the charge upon heï estate. It 
is Buffieient if it fairly appears from the language used, uhder 
the circumstances, that such was her intention, She gave 
this obligation to pay her husbaîid's debt with the express 
understanding that it was accepted by the ereditor upon the 
•crédit of her separate estate, and the only inference from this 
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fact, compatible with her honesty, is that ehe so intended it. 
This undertaking may hâve been an unwise one on her 
part. But, where the law gives the wife the power to con- 
tract as a feme sole, it will hold her to a like obligation to 
perforais regardless of the conséquences to herself or her 
estate. 

The demurrer is sustained. 



FiBST Nat. Bank dp Utica v. Watees and another. 

{Circuit Court, If. D. Mw York. May 10, 1881.) 

1. National Banks— Taxation— Rev. St. JS 5219. 

The exemption from taxation of the shares of varions corporations, 
under the provisions of a state statute, does not exempt " moneyed 
capital in the hands of Individual citizens," within the meaning of 
• section 5219 of the Revised Statutes, relating to the taxation of na- 
tional bank shares. 

2. SaME— ASSESSMENT Roiil/— CUŒKICAL OMISSION. 

The omission of a city clerk to extend upon the assessment roll the 
amount to be paid by each shareholder, until after such roll has been 
delivered to the city treasurer, does not render the taxation of such 
shares void. 

3. Bamb— Tax (Jollbctor— Warrant. 

In such case, therefore, the tax collector is protected by his war- 
rant, when both such warrant and assessment were apparently régu- 
lai when they came lo his hands.— [Ed. 

In Equity. 

Miller é Finke and Ward Hunt, Jr., for complainant. 

Alfred C. Coxe, for défendants. 

Wallace, D. J. The complainant moves for a preliminary 
injunction to restrain the défendants from the collection of 
taxes assessed against its several shareholders, on the ground 
—First, that the laws of this state impose one rule of assess- 
ment and taxation upon shareholders in corporations other 
than banking associations, and another upon banks, whereby 
a higher taxation incidentally'rests upon the latter, and as to 
the shareholders of national banking associations thereby vio- 
lâtes the rule of uniformity prescribed by section 5219, Kev. 
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St.; and on the second ground that the partioular tax in 
this case -was illégal because of a departure in imposing it 
from the statutory requirementa prescribed for the assess- 
ment and collection of taxes. The défendant Waters is tax 
collecter for the ward in the city of Utica in which the oom- 
plainant's bank is located. The défendant Kohler is treas- 
urer of Oneida county, and lias nJ control over the coUector 
and no part in collecting the tax until the coUector haa re- 
turned his warrant unsatisfied. While he may be a proper 
party, he is not a necessary one to the oontroversy, and it is 
to be determined as though the collecter were the sole de- 
fendant. 

Upon the first ground on which the motion is predicated, 
Bome remarks in the opinion in Albany City Bank v. Maher* 
may suggest the inference that I was disposed to hold that, 
if the laws of the state did make a discrimination for the pur- 
pose of taxation between shareholders in national banks and 
shareholders in corporations generally against the former, the 
taxation under such laws would be illégal as contravening 
the law of congress. But that case did not involve the point 
now made, and was argued and considered solely upon the 
provisions of the tax laws of 1880, andwithout regard to that 
section of the gênerai laws which exempts shareholders from 
taxation when the corporation is taxed upon its capital stock 
or Personal property. Assuming that bank shareholders are 
taxed by the laws of this state at a higher rate than is im- 
posed upon shareholders in other than moneyed corporations, 
the question now is, are they taxed at a greater rate than is 
assessed "upon moneyed capital in the hands of individual 
citizens of the state," within the meaning of the law of con- 
gress ? Does the taxation imposed by the laws of the state 
upon individnals, on account of that part of their per- 
sonal property represented by shares of stock in corpora- 
tions other than moneyed corporations, constitute the test 
and rule by which to détermine what taxation is imposed 
upon moneyed capital in the hands of individual citizens; or 
is that test to be found in the laws which tax personal prop- 

*6 FED. Rep. 417 
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erty generally ? Or does the taxation of neither of thèse sub- 
jéets of taxation ^furnish the test, and is it to be found in the 
taxation imposed by the laws of the state upon that part of 
the pèraonal property of its citizens whicb consists of money 
or shares of stock in moneyed corporations ? Thèse questions 
hâve been answered adversely to the complainant's theory in 
several cases which hâve been considered by the sxipreme 
court of the United States. 

It was the objeot of the act of congress to permit the state, 
which créâtes corporations, or allows them to exercise their 
franchises witbin its limits, to tax them as its own policy 
may dictate, and by its System to foster them by light taxa- 
tion, or discdurage them by onerous taxation, without thereby 
establishing a rule to control its taxation of the shares held by 
its citizens in national banks. The states hâve no power to tax 
the capital of national banking associations, but are granted the 
power to tax the moneyed capital of its citizens invested in such 
shares to the same estent as though it remained uninvested 
therein. The citizens of a state may invest their moneyed 
capital as they choose, and must accept the measure of taxa- 
tion which is imposed by the state on the character of the 
investment they hâve selected. If they choose to invest it in 
corporations or joint-stock companies, they must submit to 
hâve it taxed upon the principles which the state has adopted 
or may adopt for the taxation of such corporations or joint- 
stock companies. As the policy of the state maj' dictate dif- 
férent modes and measures of taxation for différent classes of 
corporations, it would be difficult, if not impossible, to ascer- 
tain the measure of taxation for national bank shares by 
that prescribed for capital invested in other corporations. 
Thus, while life Insurance companies are taxed by a franchise 
tax, and taxation of the shares exempted, other corporations 
are taxed upon their capital stock ; while in others still the 
shareholders are taxed upon their shares. Which class of 
corporations would furnish the rule for taxation of sharehold- 
ers in national banks ? The section should be so construed 
as to obviate this difficulty, and prescribe a rule capable of 
praetical application. 
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E«cognizing the force of such considérations, it has beeu 
lield that the state, by exempting certain classes of taxable 
property partially or wholly from taxation, does not thereby 
adopt a rule of taxation which must be appiied to national 
bank shares under the law of congreas. As was said by the 
■chief justice in Hepburn y. The School Directors, 23 Wall. 
485 : "It could not hâve been the intention of congress to 
exempt bank shares from taxation because some moneyed 
capital was exempt." 

In People v. Commissioners, 4 Wall. 244, a déduction or 
allowance was made under the laws of the state in assess- 
ments against individuals and Insurance companies on account 
of investments in the seeurities of the United States, while 
none was made in assessing the relator upon his shares in a 
national bank, and the tax was sustained. In Gorgas' Ap- 
peal, 79 Pa. St. 149, the state laws exempted ail mortgages, 
judgments, recognizances, or moneys owing upon articles of 
agreement for the sale of real estate, and it was held that 
such exemption did not preclude the state from taxing na- 
tional bank shares to the same extent that moneyed capital 
other than of the character exempted was taxed. In Hep- 
hirn V. The School Directors, 23 Wall. 480, the précise ques- 
tion presented in Gorgas' Appeal was ruled in the same way. 
When an exemption or déduction is allowed by the laws of 
the state, which is of such gênerai opération as to affect ail 
classes of taxable property, it must be allowed in assessing 
shares in,national banks, because it necessarily is the rule of 
assessment. The déduction was of this character in Albany 
Exchange National Bank v. Hills* and because it was so reeog- 
nized in assessing the national bank shares the assessment 
was declared void. 

Moneyed capital cannot be said to be exempt from taxa- 
tion by the laws of this state because th^t portion of it 
which is invested in the shares of various classes of corpora- 
tions is exempt. Not only does the state tax moneyed cap- 
ital generally, but the capital invested in thèse corporations 
is taxed in the hands of corporations. If thereby any ineqaal- 

«See 5 FED. Kcp. 248. 
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ity is produced, more would result if ehareholders în national 
banks were whoUy relieved from taxation. Precisely what is 
signified by the language of the act of congresa which dé- 
clares that the taxation shall net be at a greater rate than is 
imposed by the laws of the state upon "moneyed capital in 
the hands of individual citizens," has never been judicially 
deolared, although it has several times been determined what 
was not such moneyed capital. 

In Limberger v. Bouse, 9 Wall. 468, it is stated that the 
enaetment was intended to place national banks on an equal- 
ity with state banks as to the taxation of their shares by the 
state. In Hepbum v. School Directors, 23 Wall. 484, it is 
said that moneyed capital, as used in the section, signifieB 
Bomething more than money lent out at interest, and com- 
prehends investments in stocks and securities. In Adarns v. 
Mayor of Nashville, 95 U. S. 19, the opinion is that "the act 
was not intended to curtail the state power on the subject of 
taxation. It simply required that capital invested in national 
banks should not be taxed at a greater rate than like property 
aimilarly invested." 

It would seem that the term "moneyed capital in the hands 
of individual citizens" more aptly describes ready money, or 
capital invested in private banking, than it does capital in- 
vested in manufacturing corporations, insurance companies, 
and the like. As originally used in the national banking act, 
(section 41,) it signified something différent from capital 
invested in state banking corporations, beeause it was pro- 
vided originally that the taxation by the states should not 
exceed that imposed on moneyed capital in the hands of in- 
dividual citizens, or that imposed "upon the shares in any of 
the banks organized under authority of the state." 13 St. at 
Large, 112. It is hardly appropriate to call shares in man- 
ufacturing or insurance corporations "moneyed capital in the 
hands of individual citizens;" and if it had been intended to 
include ail capital thus invested, it would bave been easy to 
do so under some such comprehensive term as personal prop- 
erty. It seems more reasonable to believe that while coiigress 
was legislating to place national bank shares on an equality 
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witli state bank shares, it was thought expédient to place 
them on an equality also with the capital employed inprivate 
banking, and thus relieve them from the danger to whieh 
corporations are sometimes exposed by local préjudices. But 
whether this view is correct or not, within the cases referred 
to, the laws of this state for the taxation of gênerai corpora- 
tions and the exemption of their shares do not furnish the 
rule for the taxation of moneyed corporations, or of capital 
invested in private banking, or of personal property generally ; 
and the complainant must fail upon this branch of its case. 

As to the second ground upon which the motion rests, as 
the collector is a ministerial officer, who must obey the man- 
date in his hands for the collection of the tax, the complain- 
ant cannot succeed, unless the tax is void, because illégal, as 
distinguished from irregular. The assessment roU and war- 
rant annexed for the collection of the taxes constitute the 
mandate of the officer, and the legality of his proceedings 
under them may be determined by the principles which apply 
to the case of an officer acting under a judgment and exécu- 
tion. 

The rule in this state d in Erskine v. Hohnback, 14 Wall. 
613: 

" If an officer or tribunal possess iurisdiction over the subject-matter 
upon whicli iudgment is passed, witli power to issue an order or process 
for the enforcement of auch judgment, and the order or process issued 
thereon to a ministerial offlcer is regular on its face, showing no departure 
from the law or def ect of jurisdiction over the person or property affected, 
then, and in such cases, the order or process will give full and entire pro- 
tection to the ministerial offlcer against any prosecution which the party 
aggrieved may institute against him, although serious errors may hâve 
been committed by the offlcer or tribunal in reacliing the conclusion or 
judgment upon which the order or process issued." 

Tested by this rule, the collector in the présent case is pr >- 
tected by his warrant in collecting the tax. 

Doubtless the fair construction of the Eevised Statutes and 
the charter of the city of Utica requires that when the assess- 
ment roU for a given ward is delivered by the board of super- 
visors to the treasurer of the city of Utica, the amount of the 
tax paid by each tax payer shall hâve been extended and 
shall appear upon the roll. But everything had been done 
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■which was required to give the board of supervisors jurisdic- 
tion for the purposes of the equalization of taxes, and for car- 
rying out the détails of the assessment which the assessors 
had made. The board of supervisors had determined the rate, 
and the assessors had determined the valuation. It was the 
duty of the city clerk of Utica to extend the tax. He omit- 
ted to do so as to the stockholders of the complainant until 
after the roll had been delivered to the treasurer. From the 
nature of the act, and from the character of the officiai to 
whom it is entrusted, the act is evidently a clérical one. No 
substantial injury could resnlt from the omission to perform 
it. The computation and insertion of the amount of the tax 
after the roll had been delivered to the treasurer was an 
irregularity. It was done by the person whose duty it was 
to do it. It was done after ail the data to be ascertained by 
the assessors and the board of supervisors had been ascer- 
tained according to law. In effect and character it was as 
though the clerk of a court, in entering a judgment, had oom- 
puted the sum adjudged due when the verdict of a jury or the 
décision of the judge had determined everything essential 
to the judgment except the resuit of a mathematical compu- 
tation. No one would contend that such a judgment would 
be void. When the assessment roll and warrant came to 
the hands of the collector they were apparently regular. In 
the case of the Albany City Bank v* Maher* the assessors had 
omitted to perform an act prerequisite to their authority to 
make any assessment, and the assessment was, therefore, 
void. Hère it was simply irregular. In BeUinger v. Gray, 
51 N. Y. 610, and in WestfaU v. Preston, 49 N. Y. 349, the 
defect in the proceedings by which the tax was imposed ap- 
peared in the papers which constituted the process of the col- 
lector for collecting the tax. 

The complainant cannot succeed upon either branch of its 
case. Motion for injunction denied. 

*See 6 FED. Ebp. 417. 
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Fabmebs' & Mechanics' Bank op Mebcbb v. Hoagland 

{Circuit Court, W. B. Pmmylvanid. May lO, 1881.) 

1. National Baisik»— Usury— 8et-0*f 

Interest in excess of the légal rate, recelved by a national bank, 
although taken in the renewal of à séries of notes, cannot be applled 
by way of set-oS or payment in a suit upon the last of the séries. ' 

2. Same— Sakb. 

In sucb case, however, the bank caiinot recover the illégal interest» 
although Buch interest has been flnally incorporated in notes beari^g 
légal rates. 

S. Sake— Samb. , 

Neither can the bank recover any interest upon such renewal notes 

from the date the interest has been reduced to the légal rate.— [ËD. 

Demurrer. 
. W. W. Shafer, for plaintiff. 

Samuel H. MiUer, for défendant. 

AcHESON, D. J. This is ^ suit to recover the amount of 
two promissory notes, payable to the plaintiflf or orde^'OO 
days after date, — one dated July 24, 1880, for $3,618; the 
other dated August 25, 1880, for $3,740.50. The défendant is 
one of the makers, and, by a written agreement indorsed 
thereon, is the individual guarantor of each of the, notes. 
The déclaration is upon the guaranty, with the common 
counts added. The case came before the court, and was 
argued upon a demurrer to the defendant's plea, but the 
parties hâve filed a written stipulation that the court shall 
enter a final judgment conformably to the disposition which 
may be made of the demurrer. 

The facts, as disclosed by the record, are as foUows: The 
notes in suit are respectively the last renewals of two séries 
of notes, the originals of which bore date October 27, 1875, 
were each for $3,000, one at 60 and one at 90 days, and were 
discounted by the plaintiff, a national bank, at the rate of 10 
per centum, which was then paid to the bank. Those notes 
were each renewed 19 times,at intervais of 90 days, the parties 
tp the several notes being in ail instances the same, The 
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interest chargea at the several renewals, down to that of April 
6, 1877, inclusive, in the case of one of the séries, and down 
to that of May 5, 1877, inclusive, of the other séries, was at 
the rate of 10 par centum, and it was paid to the bank, ex- 
cept that in three instances the discount in whole or part was 
included in the new notes as part of the principal. The in- 
terest charged atthe several subséquent renewals, down un- 
til that of April 18, 1879, inclusive, of the one séries, and that 
of February 15, 1879, inclusive, of the other séries, (with a 
single exception, where 6 per centum was paid,) was at the 
rate of 9 per centum, which was sometimes paid to the bank 
and sometimes added into the new notes as principal. At 
the renewals on July 19, 1879, of the one séries, and on May 
19, 1879, of the other séries, and at ail renewals thereafter 
made, the interest charged was at the rate of 6 per centum, 
the rate authorized by the Pennsylvania act regulating inter- 
est, and on each occasion was included in the new note as 
part of its principal. 

The demurrer admits that upon the discount of the original 
notes the bank charged and received usurious interest, and 
that at the several renewals, down until those of May 19 
and July 19, 1879, the bank charged more than légal interest, 
part of which, as already mentioned, was paid the bank, and 
part included in the notes given in renewal. The controversy 
relates to the amount recoverable by the bank in view of the 
provisions of sections 5197 and 5198 of the Eevised Statutes. 
The former section limits the rate of interest chargeable by a 
national bank to that allowed by the local law, and the latter 
déclares that "the taking, receiving, reserving, or charging a 
rate of interest greater than is allowed by the preceding sec- 
tion, when knowingly done, shall be deemed a forfeiture of 
the entire interest which the note, bill, or other évidence of 
debt carries with it, or which bas been agreed to be paid 
thereon ; " and in case the unlawf ul rate bas been paid, a pen- 
alty of twice the amount thereof is inflicted. The pleadings 
suggest three questions for solution : 

3 . Can the défendant set off against the plaintiff 's claim 
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the usuriôus interest paid to the bank ? Thàt lie cannot do so 
is settled by the case of Bamet v, Thfi Natmttfl Bank, 98 U.,S. 
655, -which décides that interest in excess of the legial rate, 
reeeived by a national bank, although taken in the renewals 
of a séries of bills, cannot be applied by way of set-off or 
payment in a suit upon the last of the séries ; the only remedy 
open to the party aggrieved being the pénal suit given by the 
statute. 

2. Can the plaintiflf recover the interest charged at the 
earlier renewals at rates in exeess of the légal rate, and in- 
cluded as part of the principal in. the notes in suit? We are 
clearly of the opinion that he càn recover no portion of suoh 
interest. By the tenns of the act of congress the charging 
of such rates of interest worked a forfeiture of the entire in- 
terest which the several notes carry with them. Nqw such 
forfeiture was not waived by the giving of the subséquent 
notes, although as respects them the agreéd rate of interest 
was a légal rate. They were mère renewals, and given with- 
out any new considération. Nor did the ne:w notes operate as 
payment of the debts for which they were given. Peter v. 
Beverly, 10 Pet. 533; The Kimball, 3 Wall. 37. In so far, 
then, as the notes in suitembrace the forfeited interest, they 
are without considération. Moreover, it is an established 
principle that if there be usury in the original transaction, 
it affecta ail consécutive securities,,however remote, growing 
out of it. Walker v. The Bank of Washington, 3 How. 62; 
Campbell v. Sloan, 62 Pa. St. 481. And neither the renewal 
of an old nor the substitution of a new security between the 
same parties can efface the usury. Id. 

3. Can there be any recovery for interest from the dates at 
which the bank reduced its charge to a légal rate ? We bave 
already seen, from the authorities cited, that the notes in suit 
did not operate as payment, and that the taint of usury in- 
heres in them. When the rate of interest was reduced to a 
légal standard, instead of purging the new notes then taken 
of ail illegality, the bank incorporated in them usuriôus inter- 
est previously charged, as part of the new principal, and thia 

v.7,no.2— 11 
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illégal considération pervaded the whole Babsequent séries of 
notes. Furthermore, upon every ffesh renewal, interest was 
charged upon the UBurious interest which hadentered intothe 
prier notes as principal. Thus the rate was but nominally 
reduced to 6 per cehtnin, for with référence to the amount 
legally due the rate was in éxcess thereof. It appears, there- 
fore, from the admissions upon this record, that the bank, 
from first to last, persisted in its usurious charges. 

In Barnet v. The National Bank, supra, 558, it was declared 
that where illégal interest bas been knowingly stipulated for, 
but not paid, there only the sum lent, without interest, can 
be recovered. And in the First Nat. Bank of Uniontown v. 
Stauffer, 1 Fed. Eep. 187, it was held by this court that 
where a usurious rate of interest had been paid a national 
bank upon the discount of a note, no interest accruing after 
the Tjiaturity of the notecould be recovered, but only its face 
amount. Judge McKennan there says : "By the opération 
of the act a usurious contract' is inherently vicious, so that it 
cannot carry any interest with it." The authorities, there- 
fore, are décisive against the right of the plaintiff hère to 
recover any interest whatever upon the usurious transactions. 
It is to be added, howevèr, that one of the notes in suit in- 
cludes an item of indebtedness of |102 growing out of an 
independent matter. 

Upon the demurrer, and under the stipulation of the parties, 
let final judgment be entered for the plaintifî, — the judgment 
to include — First, the face ainount of the original notes, to- 
wit, |6,000, without interest; and, second, the sum of $102, 
with interest on the latter sum, to be computed by the clerk. 
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Amy V. City of Galena. 
{Circuit Court, N. D. Illinois. May 18, 1881.) 

1. Mdnicipai, Corporations — Judgments— Liens. 

The duty of a municipal corporation, to take the propersteps to raise 
means where'with to pay judgments âgainst it, is a continuing obliga- 
tion, and is not subject to the statutory limitation of the lien of sucb 
judgments. 

2. Same— Execution. 

Ko exécution can issue against a municipal corporation. 

3. Samk— Indbbtedness— Repeal of Stattjtb. 

The législature bas no power to repeal a atatute for the pajrnent of 
a municipal indebtedness, where such statute had been enacted and 
was in force when the indebtedness was incurred. 

4. Same— City Taxes — Town and Coitntt Collbctoks. 

Town and county coUectors, so far as they are charged with the 
duty of collecting city taxes, must be deemed, pro tanto, city offlcers. 

fi. Same — Indebtedness— Waivek of Anncal Lett. 

Relater recovered judgments against the city of Galena amounting 
to more than' $25,000. At the time thèse judgments were recovered 
the relater had a right to insist upon the annual levy of a tas of 1 
per cent, to applyupon the principal, and of 1 per cent, to apply upon 
the interest, of this indebtedness. Hdd, upon application for a manda- 
m-us, more than 15 years af ter two of said judgments had been entered, 
that the city would not be required to levy and collect in one year 
sufflcient taxes to pay the whole amount due, but that it would bp 
required to levy a tax of 1 per cent, to apply in the extinguishment 
of the principal, and 1 per cent, to apply in the extinguishment of 
the interest on the indebtedness, each year till the whole amount is 
paid. 

Pétition for Mandamus. 

Grant & Grant, for relator. 

D. ê T. J. Sheehan, for the city. 

Blodgett, d. J., (orally.) This is a pétition for mandamus, 
in which the relator avers that on the sixteenth day of Janu- 
ary, 1866, he recovered a judgment in this court against the 
city of Galena for $19,377.50 debt, and $768.82 damages, 
and $68.17 eosts, making in ail $20,214.40; that on the 
tenth day of July, 1866, he recovered another judgnient 
against said city for $2,500 debt, and $150.20 damages, and 
$36.32 costs, making in ail $2,686.52; and that on the 
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twenty-eighth day of December, 1878, he recovered in this 
court a further judgment for $1,000 debt, $1,096.08 dam- 
ages, and 133.05 costs; total, $2,129.13. Allof whicli judg- 
ments he avers were upon bonds issued by the défendant 
city, pursuant to the powers in its act of incorporation, to 
enable it to make varions public improvements, and for the 
interest which had accrued on said bonds; and tbat said 
judgments, together with the interest which has accrued 
thereon, at the rate of 6 per cent, per annum, since the ren- 
dition thereof, remain in fuU force and wholly unsatisfied. 

That the affaira of said city are, by the laws of this state, under the 
management and control of the city council of said city, which consista 
of • a mayor and board of aldermen ; that by an act of the gênerai aa- 
sembly of this state, approved June 2i, 1852, said city council is autliorized 
to levy and collect a tax, not exeeeding 1 per cent. , upon the assessed value 
of ail the taxable property of the city, in addition to a tax of }4 Pcr cent. 
authorized by previous acts of the législature of the state, which taxes 
shall constitute the gênerai fund for city purposes ; and that by the same 
act they were empowered to annually assess, levy, and collect a tax of not 
exeeeding 1 per cent, on the dollar on the assessed value of ail the real 
and Personal estate taxable in said city, in addition to ail other taxes 
levied and collected in said city, which was to be applied aa foUows, 
to-wit : 

" The fund so collected shall be kept separate, and shall annually, on 
the first day of January, be appropriated and paid over, pro rata, on the 
f unded indebtedness of said city, as it may be presented by the holders of 
the same, to be entered as crédits upon and to that extent in extingtfish- 
ment of the principal of said city indebtedness." 

Which provision of law was to remàin in force until the whole of the city's 
indebtedness, and the interest to accrue thereon, was fully paid ; that by an 
act of the gênerai assembly of this state, approved January 30, 1857, the said 
city council was authorized to levy and collect annually taxes not exeeeding 
1 per cent, on the dollar on the assessed value of the taxable property within 
said city, to defray the gênerai and contingent expenses, and to constitute 
a gênerai fund of the city; and by the same act the city council was 
authorized to levy and collect taxes not exeeeding 1 per cent, on the dol- 
lar per annum on ail property siibject to taxation, to meet the interest on 
the debt of the city ; and by an act of the législature of this state, ap- 
proved February 16, 1865, the city council was authorized to levy and col- 
lect a tax of 1 per cent, on the dollar per annum on ail property subject 
to taxation, which tax, when collected, shall be set apart for the sole and 
exclusive purpose of paying the interest upon the puplic debt of the city 
while the same is in existence. 

The relator claims that by virtue of the laws thus referred 
to it became and is the duty of the city council of the city to 
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annually levy and coUect taxes for the payment of the said 
judgments, and the interest which bas accrued thereon-, but 
states that said city council bas for many years past wboUy 
neglected and disregard ed its duty in tbis bebalf, altbough 
relator bas often requested said city council to so levy and 
coUect sucb tax. It is further stated tbat tbe value of tbe 
property in said city subject to taxation for the year 1879 
was $589,429. 

By its answer or return the respondent admits tbe recov- 
ery of tbe judgments set out in the pétition, or, at least, does 
not deny tbat tbey were recovered as alleged, but insista tbat, 
inasmucb as no exécutions bave been issued tbereon, and no 
writs of mandamus asked for to compel tbe levy and collec- 
tion of taxes for tbe payment of thèse judgments, tbat tbe 
power to enforce sucb judgment, by compelling tbe levy and 
collection of taxes, bas ceased; that, under the revenue laws 
of tbis state now in force, respondents bave no aiitbority to 
collect any taxes, but the taxes are to be levied by tbe re- 
spondents, and coUected by 'the township and county collect- 
ors; that, by tbe act of February 16, 1865, the aggregaté 
tax to be levied by tbe respondents in any year, on persons 
and property in said city, cannot exoeed 2|- per cent, on the 
assessed value for ail municipal purposes, and states tbat the 
rate of taxation for the years 1879 and 1880, to pay tbe 
necessary municipal expenses, and to paya portion of the 
bonded debt and interest tbereon, was upwards of 3| per 
cent, upon tbe assessed value of the property of the city. 

It is further stated in tbe return tbat tbe sum of $300 was 
levied and collected, and paid to apply on the first-mentioned 
judgment on the sixteenth day of January, 1870, and that the 
city bas, since the year 1870, refunded a portion of its in- 
debtedness of tbe same class as that for which relator's judg- 
ments were rendered, and bas levied and collected a tax of 2 
per cent, on tbe dollar on its taxable property, 1 per cent, of 
which bas been applied on tbe principal, and 1 per cent, on 
the interest of its said refunded indebtedness ; that some of 
the statutory enactments cited by the relator bave since been 



166: FEDERAL EEPOBTER. 

repealed, and the power of taxation limited by subséquent 
législation. 

To this returnthe relator bas filed a gênerai demurrer, and 
the only question is as to whether this retum présents any 
reason wby a peremptory mandamus shall net issue in the 
case. 

It is urged by respondent's attorney that, by analogy to 
the statute limiting the lien of judgments on real estate to 
seven years, the right to enforce payment of a judgment from 
a municipal corporation, by compelling the levy and collec- 
tion of a tax, cannot be enforced after the lapse of seven 
years; but I cannot concur in this position. The duty of a 
municipal corporation, to take the proper steps to raise 
means wherewith to pay judgments against them, is a con- 
tinuing obligation which is not afifected by the lien of the 
judgment on real estate, and is not in the least affected by 
the statute giving and limiting such lien; and, even if the 
lien of a judgment on real estate, from the time of its rendi- 
tion, has lapsed, the right to issue an exécution and levy on 
any property subjeet to exécution remains. See Strihling v. 
Prettyman, 67 111. 371. 

This view of the law is also further supported by the prin- 
ciple that no exécution oan issue against a municipal cor- 
poration, as was fully decided in the case of Chicago v. Hal- 
sey, 25 111. 595, and affirmed in Odellv. Schroeder, 58 111. 353, 
and 84 111. 294. 

Showing, as thèse cases do, that no exécution could issue 
against this municipal corporation, in the first instance, to 
enforce the collection of this indebtedness, the only remedy 
■was to compel the levy and collection of the tax, or an order 
on the treasurer, if the money was already coUected and in 
the treasury. 

As to the alleged repeal or modification of the acts of the 
législature of the state in regard to the levying of taxes by 
municipal corporations, it appears from the records of the 
court that the bonds on which the judgments were rendered 
were issued in 1855, and while the act of 1852 was in full 
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force. The actof January 30, 1857, was merely a consolida- 
tion of the charter of 1852 and the amendments thereto in 
one aet, and to enlarge the powers of the city authorities ; but 
jt does not purport to repeal any portion of the act of 1852 
in regard to the levy of this tax, not to exceed 1 per cent, 
per annum, to be applied on the first of January in each year 
in extinguishment of tbe principal of the city indebtedness. 

By the third section of the article on taxation it provides a 
tax of 1 per cent, for the payment of interest on the city 
debt. So that it conferred an additional po-wer upon the city 
authorities beyoûd that delegated by the act of 1852. The 
act of i865, whîch is referred to by relatôr in his pétition, 
Seems but a re-enaetment of the act of 1857, so far as the 
tax of 1 per cent, for the payment of interest is concerned, 
and gives no additional or furthèr powers to the city corpo- 
ration in référence to the levying of the taxes. 

In Galena v. Amy, reported in 5 Wall. 705, it is held by 
the suprême court of the United States (and that was a con- 
troversy between this same relator and the same city) that 
the législature has no power to repeal, and it was not com- 
pétent for the défendant to plead the repeal of a law which 
had been enacted and was in force, for the payment of the 
city indebtedness at the time the indebtedness was incurred. 
This applies with fuU force to the provisions of the law of 
1852, which was in force at the time of the issue of thèse 
bonds, and which remained in force, so far as the obligation 
of the city to this relator is concerned, up to this time, 
So that I can see no escape on the part of the city from the 
conclusion that the law of 1852, which provided for the levy 
of a taxof 1 per cent, for the extinguishment .of the principal 
of the city indebtedness, is still in force; and the law of 1857, 
which provided for the levy of a tax of 1 per cent, to be ap- 
plied on the payment of interest of the city indebtedness, is 
also in force. 

The change of the mode of coUecting the taxes of cities, so 
that they are now collected by the township and county col- 
lectors, cannot affect the relator's rights. The town and 
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county collectora, so far as they are charged witb the duty of 
collecting city taxes, must be deemed, pro tanto, city ofScers. 
It therefore seems to me that the demurrer in this case must 
be Bustained, and ap order must issue for the levy and col- 
lection of the tax. 

The relator claims that he should hâve now, by order of 
the court, a mandamus requiring the city to levy and collect, 
at once, taxes enough to pay the entire amount due upon 
thèse judgments, because, as he argued, the city was derelict, 
and bas been since since 1866, in not levying an annual tax, 
and it was therefore in the powerof the court to compel them 
to do now in one year what they ought to hâve done from year 
to year. There is a show of plausibility in the position which 
the relator takes in this regard, that the city could not com- 
pliain if the court should compel the levy and collection of 
sufficient taxes in one year to extinguish the whole indebted- 
ness; but it is obvions, from the mère statement of the 
amounts of thèse judgments, and the fact that two pf them 
hâve been accumulating interest about 15 years, that the 
burden of paying this entire indebtedness by one year's levy 
would be almost insupportable by any municipality of the 
eize and means of the city of Galena ; and I think that inas- 
much as the law, as it stood at the time thèse judgments 
were rendered, gave the relator the right to insist upon the 
annual levy of a tax to apply upon his principal, and 1 per 
cent, to apply upon his interest, that he, by not enforcing that 
right at the time, has waived it, and no\fr he can only insist 
upon what might hâve been done each year. 

An order will therefore be made requiring the city to levy 
a tax of 1 per cent, to apply in the extinguishment of the 
principal, and 1 per cent, to apply in extinguishment of the 
interest, on the indebtedness. 
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Pendleton and others v. The Knickbbbocker Life Ins. Co. 
{Ovreuit Court, W. D. Tennessee. May 19, 1881.) 

1. LiPE Inbdeanci! — Negotiabub Dkaft for Premium — Non-Pay- 

MENT — FOKFEITTTKE. 

If a life insurance company take a negotiable draft in payment of 
the premium, it is subject to ail the requirements of the commercial 
law in regard to presentment for acceptance and payment, and notice 
of non-acceptance or non-p^yment, whlch must be given or excused 
to entitle the company to the beneflt of a forfeiture provided for in 
the policy, and the draft itself, if it shall not be pajd at maturity. 
The charge of the court in this case, reported in 5 Fed. Bbp. 238, 
re-afflrmed on motion for a new trial. 

2. Same Sdbject — NBaoTiABLE Instbumknt — Waivbb of Pkotest 

AND NoTtCB. 

A draft in the f ollowing words is negotiable under the law mer- 
chant, and entitled to protest and notice, although the policy to which 
it refers contains a clause that the policy shall be void, "without 
notice to any party or parties interested herein," if the said draft shall 
not be paid at maturity, viz.: 

" $325. AUBURN, Abk. , July 14, 1871. 

" Three months after date, without grâce, pay to the order of the 
Knickerbooker Life-Insurance Company three hundred twenty-flve 
dollars, value received, for premium on policy No. 2346, which pol- 
icy shall become void if this draft ia not paid at maturity . 

, " S. H. PaHDLETON. 

" 2'« Moses Oreenwood é Oo., New Orléans, La." 

Motion for New Trial. 

This was an action on a policy of life insurance for $10- 
000, and there was a verdict for the plaintiffs. The defences 
made and the facts of the case appear in a report of the 
trial found in 6 Fed. Ebp. 238. The charge of the court will 
be found in that report, and, in addition to the exceptions 
taken to it on the motion for a new trial, it was assigned for 
error that the court refused the following requests for instruc- 
tions to the jury, offered by the défendant company : 

(1) That the réception of this draft for $325 by the défendant, on account 
of premiums, imposed upon the drawer or the plaintiffs the duty of making 
absolute provision for its payment at maturity at the place of payment; 
and, if he or they failed to do se, the défendant was under no obligation to- 
présent the same for payment. 

(2) That the refusai of the drawees to accept the draft, when presented 
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for^cceptance, relteved the défendant from its obligation, if any existed, 
to présent the aame for payment, in the absence of further notice that the 
same would be paid when due. 

(3) That if the jury believed, from the évidence, either that the drawer 
had net placed any funds in the hands of the drawees to meet the draft at 
'ts maturity, or that It waa in fact presented for payment at or after its 
maturity, the policy became void and of no effect before the death of the 
party whose hfe was insured thereby, and the plaintifEs are not. entitled 
to recover. 

The court refused to charge in accordance with either of 
said requests, and the défendant thereupon duly excepted. 

Henry W. Johnson and Edward L. Belcher, for the motion. 

Humes é Poston and Lowrie W. Humes, contra. 

Hammond, D. J. The most mature reflection has not con- 
vinced me that there was any error occurring on the trial of 
this case for which a new trial should be granted. The de- 
fendant corporation, in order to avoid liability upon the pol- 
icy, is compelled to assume that they had absolutely no duty 
whatever to perform in relation to the draft, and that what 
they did do towards presenting it was merely ex gratia. It 
was conceded at the hearing that if the money had been in 
the hands of Greenwood & Co. to pay the draft on the four- 
teenth day of October, 1871, when it was due, the company 
would hâve beén'liable if it hadfailed to présent it on that day, 
and the only question of fact which the company desired to 
try was whether or not Dr. Pendletonhad thus placed funds 
in the hands of his merchants to pay the draft. This con- 
cession seems to hâve been receded from in the printed brief 
Bubmitted on this motion for a new trial, and it is now said : 

" That the receipt of the draft imposed no obligation upon the com- 
pany to do anything beyond presenting it for payment, at or after matu- 
rity, at the place designated therein, and we very much doubt whether 
we were bound to go as fàr as we did on the trial, and show à présenta- 
tion in fact, for the production of the draft on the trial prima fade estab- 
lished its non-payment, and the burden of proof to show that it would 
hâve been paid on présentation rested on the plaintifC." 

This seems to still concède a necessity for présentation at 
some time, and, in order tomeet the exigencies of tl^e proof, 
the occasion of présentation for acceptanceis taken as acom- 
pliance with that duty;. and, inasmuch as acçeptiance wàsre- 
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fused, it is said that, "on principle as wèll as authbrity, this 
refusai rendered a demand for payment on' the day of ma- 
turity unnecessary;" for which Plato y. Reynolds, 27 N. Y. 
58(5, is cited. 

This statement of the law ignores entirely an essential 
factor in the rule invoked, and that is due notice of non-ac- 
eeptance, which was given in the case cited, and must be 
always, to excuse non-presentation for payment, as the jury 
were told in this case. 1 Daniell, Neg. Inst. (2d Ed.) §§ 
449, 598. But the notice not baving been given in this case, 
the jury were properly told that a failure to give it rendered 
présentation for payment as necessary on the day when the 
draft fell due as if no présentation for acceptance had been 
made. Id. §§ 449, 454. Indeed, it is possible, although the 
holders of this draft, payable as it was three months after 
date, on a day certain, were not bound to présent it for ac- 
ceptance, that, having undertaken to do so, the failure to 
protest for non-acceptance itself discharged the drawer, and 
operated to make the payment of the premium complète by 
making the paper their own absolutely. Id. § 452; Gracie 
V. Sanford, 9 Ark. 233. There was searcely any proof before 
the jury to JQstify them in saying that the relations between 
the drawer and the drawee were such as to make the draw- 
ing of this bill a fraud that would excuse thé lâches, which 
seems, under modem décisions, to be the only excuse. 1 
Daniell, Neg. Inst. (2d Ed.) § 450; 2 Daniell, Neg. Inst. (2d 
Ed.) §§ 1075, 1076, 1077, 1078, 1079. But the charge was 
very favorable on this question to the défendant company, 
and it cannot complain that the rules of the commercial 
law were held too rigidly against them. 

It was repeatedly said in the argument, as it is sàid in 
this brief, that no injury could resuit to the plaintiffs by 
a want of presensàtion and notice. I do not ilnderstand, 
from the foregoing authorities, that this is now the test by 
which we détermine whether the failure to présent and give 
notice has been excusèd ; but, if it be so, this case manifestly 
falls within the cases of injury as pointed out by the adjudi- 
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cations oited by this learned aiithor on the commercial law 
of negotiable instruments. Moreover, there were spécial cir- 
cumstances in this casewhich made the probability of injury 
much greater, and the lâches more inexcusable. In the iirst 
place, we ail know that where relations like those between 
Dr. Pendleton and Greenwood & Co. exist, there would be 
much more prospect of acceptance where protest would resuit 
from refusai than where it is waived, as the agents of the com- 
pany hère assumed to do without Dr. Pendleton' s authority. 
He had not waived protest, and they had no right to do it for 
him without discharging him from ail liability to pay the 
draft, and thereby , releasing the condition for a forfaiture 
.which depended 011 that liability. Again, on the faots of 
■this case,.ther« i^ good ground to say that there was that 
obliga;tion,on tb©' part pf Greenwood & Go. to aeoept and pay, 
that a failure,t9 do sq wpoldrender them liable for eonse- 
que^tial damages, andrequire them to indemnify thèse pl3,in- 
tiffs aigainst,,th€[ forfeiture clftimed in this case, if .it shoyld 
,resiilt from their.refu8al1i0;,accept or pay. Sedgw. Dam. 
,((îth Ed.) 84,ininoteB; 1. Daniell, Neg. Inst. (^d Ed.) § 564; 
.Story,: Bills, § 398; Iladley Y..BqxenâMle,L.,'B., 9 Exch. 94; 
S. Q,: 36 E, hr^ E. 398:} Prehny. Royal Bank, 5 Exch. 92; 
j^jfjis^, Lirt(i?^y, 7 Cranph, 500; BussellY, Wiggin, 2 Btoiy, 
214j 242. And; whether they would be so liable, where, by 
the lâches of the holder, the drawer had been discharged, or 
where they could say in their own defence, if this draft had 
been presen.ted on the day when due, we could, and would 
hâve paid it, but, not being so presented, we are now una- 
ble, or, having parted with the drawer 's funds, should not be 
required now to pay, may be doubtful. Why the holder of a 
bill of exchange, who bas by bis négligence released the obli- 
gation to pay it, should be allowed to claim a forfeiture for 
Bon-payment, is not clear to me ; but cerfcainly, if the drawer 
has by that négligence lost bis remedy for damages against 
the drawee, he should not be permitted to enforce the for- 
feiture. Hence, there was a greater reason for acting promptly, 
under the law merchant, with this draft. 
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Bat aside from the obligations of the commercial ;law, the 
rules of which hâve been so mucb relied on by the défendant 
Company to excuse their obvions lâches, conceded to be suf- 
ficient to prevent recovery of this were a suit upon the draft 
itself, while repudiating them as to ail responsibility for a 
compliance with the ordinary duties of a holder of such pa- 
per, there is that élément of fair dealing in this case which 
would seem torequire that the agents of this company should 
hâve substantially pursued the course indicated by the com- 
mercial law before claiming a forf eiture of this policy. I did 
not think the facts justified the court in submitting to the 
jury whether or not there had been a waiver, under the de- 
•eisions on that' subject, although Mr; Justice Bradtey, m 'a 
case against this company^ when there was involved oùe of 
the premium notes oonditioned like this draft, indicates a 
principle thgéy poseibly, justified'ithe learned counsel for the 
plaintiffsiin'cJaiminga waiver.i ;He say&i ; ■ 

" Forfeitùres à*rè not favorèd tn thé^là'W. They areôftett tie taïe^ns-'of 
great/ oppression affidiniustice. iAiid,;wliereadequatex6mpenBati(oniâan 
,1)6, made^ the law in n;iauy ,cae|/?Si'an(i, ftquity, jn ail, cases, diaçha^ges ..the 
forteiture upon sùck compensation béing made. It is true, we held in 
3tathain,'s(Âtie,^2 V. S. 24, thsit in life insurâncë timè of paymeit isina- 
terialv and cannot be ex tendeè byîthe coarts against the assent of the coii- 
pany. But ifhere such, a^se»i^l^..,given the oçurts should be libéral in 
construing the transaction in fayqr of avoiding the forfeiture." 

Again, after çiting casas to suBtaiifi„tlie- aboyé position,, he 

says: ;• ; ■ . ;; ■■.■ > ' ■ 

"Thèse cases sjiow the readines,s with which pourts seize hold of any 
•circumstances ^that indidate an élection or inteht to waiye a forfeiture." 
Insurance Oo. v: 'Nàrtôn, 96 'G. 8. 234 ; Ifisurance '<3o. v, Éggteston, Id. 572 ; 
Insurance G<a.v.Wolff,WV.&. 326. 

It seemed to the court that it was herè more a question 
whether the forfeiture had taken place, than "whether it had 
bèen waived bythe lâches of the Company ; and that themost 
favorable view to be taken for the compatiy was to give them 
the benéfit of the commercial law to excuse the lâches, is 
under it the facts would so excuse. But the view of the sub- 
ject taken in the requests of the défendant coinpàoy foi 
instructions, and in the quotation from the brief already 
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made, îs intolérable to my sénse of justice, howerer it may 
appear to others, and the only doubt I hâve had about the 
correctnesB of the charge to the jury has been on the point 
whetber the company was not bound to treat this draft at 
paid, 80 far as thèse plaintiffs were concemed, when they 
neglected to présent it for payment on the day of its maturity. 
That they did not bo présent the draft hardly admits of a 
doubt on the proof, and the probability is that it was not 
presented becanse the bank at New Orléans took the same 
view of the law that bas been iirged hère, namely, that re- 
fusai of acceptance ezcused presentment of payment, over- 
looking the f arther reqairement of protest and notice to hâve 
this effect; induced thereto, no doubt, by the fact that they 
had been instructed not to protest, from which it might be 
reasonably inferred that there was no neoessity for prompt 
action in the premises. The burden of proving the present- 
ment was on the défendant, and that there was no such proof 
aç the law requires is plain. 1 Daniell, Neg. Inst. § 598. 
There is as little doubt that if the presentment for payment 
had been made the draft would hâve been paid. The draft 
for the cash portion, which, by calculation, appears to hâve 
been just enough to eover the interest and agent'B commis- 
sions, was paid, and, as precisely the same course had been 
pursued in référence to the first premium, it appears, by the 
aceount of G-reen^ood, that that draft was not presented 
promptly, nor for some days after it was due. This, taken 
with the proof hère as to the mode of business adopted in 
référence to this draft, shows that the agents of the company 
were not so diligent or prompt in their dealings with this 
policy-holder as to justify them in requiring strict and prompt 
action on his part. Hère was a man in the wilds of Ârkansas, 
where communication was difficult at ail times, some hun- 
dreds of miles away from this city, where the insurance 
agenoy was jlocated, and many hundreds more away from the 
city where he did ail his financial business and got the money 
to pay ail his debts. His insurance was solioited at his 
house by a traveling agent, who, recognizing from the nature 
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of his business as a planter that he woùld not be in funcls 
till bis crops matured, took a long-time dxaft on tbis com- 
mercial bouse for tbe premium -wbieb was paid. Tben, wben 
tbe second premium waa abôut to fall due, tbe prooess is 
repeated. Now, wbile it must be admitted tbat tbe com- 
mercial law did not require it, acting in a spirit of liberality 
and fairness, it does seem to me, tbat, looking at ail tbe f acts, 
if tbe Company intended to rely upon tbe forfeiture witb tbat 
strictness tbey now do, tbese agents should bave forwarded 
tbe draft promptly — far more promptly than tbey did — for 
acceptance, witb instructions to protest and give notice if 
not accepted, so that Pendleton would bave timely waming 
to prépare for payment and save tbe immense forfeiture tbat - 
impended over bim. Failing tbis, tbe least tbey could do 
was to forward it promptly for payment, wbicb.they did ; but 
by tbe neglect of tbe New Orléans agent, it was not pre : 
sented, — certainly not at maturity, and, as I believe from tbe 
circumstances, never at ail. Tbis is not a case, as Mr. Jus- 
tice Woods said, in T/iompsow v. Ins. Co. 2 Woods, 547; S. 
G. 5 Bigelow, 8, wbere tbere is an attempt to collect tbe 
policy witbout paying tbe premium, but wbere tbere is an 
attempt to avoid payment of tbe policy by taking advantage 
of tbe literalism of tbe contract to defeat tbe ordinary efifect 
of that négligence on tbe part of tbe company whicb would 
prevent tbem from recovering on tbia draft if tbis were an 
ordinary transaction. Wby tbere sbould be any différent 
tesult of tbis négligence wben tbe considération of tbe draft 
is a premium of life Insurance is beyond my comprebension. 
It is true, tbere was a f urtber seeurity for payment in tbe con- 
dition for a forfeiture, but tbat flecurity was descjdbed ,by, 
and depended upon, tbe termsof tbe contract; not only tbose 
contained in tbe language of tbe draft and tbe policy, if you 
please, but likewise tbose imported into tbe contract by tbe 
law niercbiant wben tbis negotiable instrument. wàst^iken in 
payment of tbe premium. .; , > ■ i 

Tbe cases of Pittv. Berkshire, IQO MaBs; 500; Boehnery. 
Ins. Co.i 63 N. Y. 160; Thompson y ^Jns. Cç., supra; I}aker\. 
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Ins. Co. 43 N. Y. 283; Robert v. Ins. Co. 2 Disney, 106; S. 
C. 2 Big. 141; S. C. 1 Big. 634; and Howell v. Im. Co. 44 N. 
Y. 276, with others that might be cited to same effect, hâve 
no application to a case like this, and for the plain reason 
that there is a very essential distinction between the under- 
taking of the maker of a negotiable promissory note with a 
condition like that found in this case, and that of adrawer of 
a bill of exohange. The one is an absolute and unconditional 
promise to pay, and if not otherwise expressed, as thèse cases 
properly hold, the duty of the maker is to hunt up the créd- 
iter and pay him wherever found, and no demand is necessary 
to complète the forfeiture. The other is only a conditional 
■promise to pay, and is itself defeasible if the condition is not 
complied with by the holder of the paper. This conditional 
promise is nowhere better expressed than in one of the cases 
cited by the learned counsel for the défendant : 

"The uadertaking of the drawer is that in case the bill is presented 
for acceptance the drawee will accept, and that he will pay the bill upon 
due presentment for payment, whether it has been presented for accept- 
ance or not ; and if the drawee refuses to accept upon due presentment 
for such purpose, or refuses to pay in case payment is demanded at the 
maturity of the bill and notice of such refusai is given, then that the 
drawer will pay. His liability is conditional." Plato v. Beynold», 27 N. 
Y. 586, 591; 1 Daniell, Neg. Inst. (2 Ed.) « 479, 571. 

Thèse distinctions were ignored by the agents of the Com- 
pany in this case, as they are now by counsel in argument, 
and therefore no attention was paid to them. The resuit, 
in contemplation of law, is that this premium was paid 
by that draft, or that, having failed to complywith thèse con- 
ditions, the holder of the draft has not put the policy-holder 
in default of payment. The contingency provided for in the 
forfeiture clause of the policy has not occurred. A draft was 
taken in payment, with a condition that the company would 
do certain things, as above described, or on failure to do thèse 
things ail obligation to pay it should be discharged. Having 
by its négligence discharged the liablilty on the draft, it 
cannot now, as I hâve èndeavored to show, repudiate the 
agreement and rely on the original considération, eithez 
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for the purpose of coUecting the premium or enforcing a 
for*eiture for non-payment. 1 Daniell, Neg. Inst. § 452. 
If the Company côuld hâve shown anything to excuse thia 
neglect, such as want of funds, or reasonable eipèctation of 
acceptance and payment, or other fraud, the charge given 
permitted sùch excuse ; but on the facts the jury were clearly 
authorized to say none existed. 

It is claimed that, because the policy contains a clause 
that "the omission to pay any premium, * * or failure 
to pay at maturity any note, obligation, or indebtedness for 
premium or interest herein, shall then and thereafter cause 
this policy to be void, without notice to any party or parties 
interested herein," by its very terms, protest and notice were 
waived upon this draft, or cannot be required to secure the 
forfaiture, however the failure to give it may operate to pre- 
vent a recovery on the draft itself. What has already been 
said to show that the obligation to pay the draft has never 
been fixed, and therefore there has been no breach of the 
condition on which the forfaiture dépends, is a suffieient an- 
Bwer to this argument. If the company could nOt recover in 
a suit on the draft itself there is no reason why it should hâve 
any benefit for its non-payment. But it is obvions that the 
clause was not intended to waive protest and notice on the 
draft, and that is not the character of notice referred to by it. 
It was intended to provide against the necessity to give notice 
that the company claimed and would insist on a forfaiture. 
The décisions are not uniform in determining whether the con- 
dition for prompt payment is a condition précèdent or subsé- 
quent, and there may be a distinction, and probably is, on 
this point, as applied to the premium and a note given in pay- 
ment of it. Perhaps in our courts, under the influence of the 
casés already cited from the suprême court of the United 
States, it would be treated as a condition subséquent, though 
I am not sure the point is decided. At ail events, many cases 
hold that no forfeiture is incurred untU notice by the com- 
pany that itis claimed has been given; and ail agrée that the 
conduet of the company may be such as to waive the condi- 

T.7,no.2— 12 
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tion, Tinless that effect is destroyed by distinct réservation at 
the time that the conduct shall not so opçrate. Ins. Go. v. 
French, 4 Big. 369 ; S. C, on appeal, 30 Ohio, 247, is an ex- 
ample of thèse cases. See, also, Ins. Co. v. Warner, 80 111. 
410; Ins. Co. v. Anderson, 77 111. 384; Bouton y. Ins. Co. 25 
Conn. 542; Jollife v. Ins. Co. 39 Wise, 119; Seamans \. Ins. 
Co. 3 Fed. Eep. 325; Young t. Ins. Co. 4 Big. 5; S. C. 2 
Sawy. 325, which was reversed on appeal, because the su- 
prême court took a différent view of the facts. Ins. Co. v. 
Young, 23 Wall, 85. Thèse cases were relied on by the 
plaintiffs to show that the company not havjjig claimed a for- 
feiture, by giving notice of it, none had occurr^ed; or, at least, 
it had been, on the facts of this case, waived. It is plain, 
however, that the clatise under considération protect^ this 
policy from the prinoiple of thèse cases sq far as they relate 
to a requirement of notice, and that it is self-forfeiting with- 
out sueh notice. The language of the clause itself makes it 
clear that it does not refer to. notice required by the com- 
mercial law to parties to the draft, but notice to "any party 
pr parties interested herein"' — that is, in the policy,- and it 
means that the forfeiture shall enure without notice to the 
plaintiffs, and I so charged the jury. 

It would be interesting, perhaps, to f ollow up the effect of 
the holding of the court in this case in its application to other 
situations of the parties not shown by the proot; as, for exam- 
ple, if the draft had been negotiated by the company and the 
holder had neglected to présent, or if it had been aecepted and 
the acceptors had failed to pay. But it is not necessary to 
test the Boundness of the charge by such means. It will be 
found on thoughtful considération, I think, to be consistent 
with any situation that is possible, to hold that this company 
•came, as, to this draft, under ail the obligations of any ofher 
holder of such paper; and the minor points suggested in the 
argument I need not consider. 

One of the leamed counsel makes a plausible and forcible 
argument against the charge by insisting that the draft was 
iiot negotiable under the law merchant. He urged that the 
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draft was not payable absolutely, and the drawer had an 
option to discontinue the policy by refusing payment. Per- 
haps the drawer of this draft had no option to discontinue 
the policy. by refusing to pay the premium itself. He was 
not in terms bound to pay it. It was the contract of his 
children, and, while he may hâve refused to keep it up for 
them, they could by other means hâve continued it. The 
option was theirs, not his. But certainly, in his capacity as 
drawer of this draft, he had' no option about it. If the 
necessary steps to charge him had been taken he would hâve 
been liable and the company had the option to collect it, or, 
on non-payment, surrender it and rely on the condition for 
forfeiture. If it had been accepted, or otherwise secured, as 
by a mortgage, the company, having fixed the liability of the 
parties, may hâve chosen to waive the forfeiture and collect 
the draft; and, as to ail the parties to it, the promise was 
unconditional. Tbat it was negotiable is established by au- 
thority. Jarman y. Ins. Co. 3 Cent. Law. J, 303; S. C. 22 
Int. Rev. Eec. 162; Kirk v. Iiis. Co. 39 Wis. 138; William$ 
V. Ins. Co. 19 Mich. 451; WaU v. Ina. Co. 36 N. Y. 157; 
Roehner v. Ins. Co. supra, at pag3 165 of 63 N. Y.; 1 Daniell, 
Neg. Inst. (2d Ed.) § 62; Id. §§ 35-44; Bank ofSherman y. 
Apperson, 4 Fbd. Rbp. 26. 

The Jarman Case, supra, by the very able judge of the 
eastern district of Michigan, sitting in this court, is, on prin- 
ciple, cbnclusive in favor of the charge given by the court in 
this case, and so are the others cited ; bécause, if this draft, 
or the note in that case, be negotiable, so that it would be 
entitled to grâce, (if it had not been waived,) there is no 
reason why it is not subject to ail the other incidents and 
rules of the commercial law, as the court held it to be. On 
the whole, I am satisfied the case was correctly tried, and 
that the verdict is right. 

Motion ovérruled. 
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Mioou, Adm'r, etc., v. Lamab, Ex'r, etc. 

{Circuit Court, 8. D. Neuo York. May 5, 1881.) 

1. Ottabdiaii — Possession of Pbopebty ts Anothee State— Past-Due 
CotrpoNS — Value— Intbeest—Anhu AL Rests — Accounting Befoee 
AND Aftee Tbbmination of Guahdianship. 

It ia the duty of a guardian to take into his possession, so far as lie 
is able, the estate of his ward, wheresoever it may be ; hence, -where 
the property consisted of sharês of stock in a Georgia bank, a trans- 
fer of which he could hâve piocured to himself , and it did not appear 
that the guardian had talien the steps required by the laws of that 
State to enable a foreign guardian to remove property within the state 
belonging to his ward, held, on the évidence, — the burden of proof 
being upon the guardian to show that he could not get possession of 
the property and invest it as required by the terms of his appoint- 
aient, — that the défendant was properly charged in the acCounting 
■with the value of the property. 

Whare ■. the, guardian transf erred to his newly-appointed STlccesppr 
railroad and city bonds, together with the past-due coupons ftccom- 
panying them, and it was agreed that the bonds were worth at the 
trime a certainper'éeiit. df their face value, A«W, that this was prima 
fàèU eyideitce that the. dver-due coupons were worth anequaliper- 
centage of their face value. . ■ 

Wliere the wards^ rejected the investments made by the guardian, 

and demandéd in monèy the équivalent' ôf a proper investment, the 

rate ofinterest with which he is tio bè charged àuring the period of 

the guardianship is that which, with proper and safe inv^stmentsi he 

, might hâve realized, and therefore less than the current légal rate. 

Hènce, where the guardianship terminated long before'the légal rate 
of interest in New York state was changed from 7 tô 6 Jper cent.; a 
guardian accounting in this court should be charged with intçrest 
during the period of the guardianship at the rate of 6 per cent. ,—1 
per cent, less than the current rate, — the account to be taken with 
annual rests. Éing v. Talbot, 40 K. Y. 96. ' ' 

From the termination of the guardianship, however, the guardian's 
liability was simply to pay over presently a certain sum of money, not 
to invest or keep it invested. 

Therefore, there is no reason for Computing the account with an- 
nual rests after the termination of the guardianship, nor for charging 
a less rate than the légal rate of interest in this state, which was 7 per 
cent, down to January 1, 1880, and 6 per cent, from that date to the 
présent time. 

George C. Holt, for complainant. 
C. C, Beaman, Jr., for défendant. 



inOOU V. LAMAE. 181 

Choate, D. J. In this case, the complainant having a de- 
cree for an accounting, the case cornes up again upon excep- 
tions to the master's report.* 

The first point raised by the défendant is that the master 
improperly charged the défendant, in the case of each of the 
infants, with the value of one-third of 10 shares in the stock 
of the Mechanics' Bank of Augusta, in the state of G-eorgia. 
The évidence is that thèse shares formerly belonged to W. 
W. Sims, the father of the infants, who died in 1850; and 
that at the time of the appointment of defendant's testator as 
^uardian they stood on the books of the bank in the name of 
Mrs. Abercrombie, the widow of said W. W. Sims, as his 
administratrix. From Pebruary, 1856,' to February, 1859, 
defendant's testator,. as guardian of each of the infants, 
received from the bank one-third of the dividends on thèse 10 
shares, and thereaf ter, from the death of the mother, Mrs. 
Abercrombie, untU the war, when the stock became worth- 
less, he received from the bank, as guardian of each of- the 
infants, one-halfof said dividends. • It 'appears by a mém- 
orandum in the guardian'a accouni that, in January^ 1856, 
the guardian applied to the bank foar a transfer to- him, as 
.^guardian of the infants, of the two-thirdB of the 10 shares, 
but the bank, though willing to pay the dividends and con- 
tinuing thereaf ter to doso, as above stated,' refused to make 
a transfer of the stock itself . I think it is a proper inference 
from this évidence that thô reaL bénéficiai interest in one- 
third of thèse 10 shares was in each of the infants after the 
death of their father. The great lapse of time since his 
•death, and the absence of any évidence that the property vras 
needed for payment of his debts, warrant the conclusion that 
the guardian could, upon requesting it of Mrs. Abercrombie, 
the administratrix, hâve had the estate so far settled as to 
hâve procured a transfer of the infants' interest to him as 
guardian. It is argued that the guardian was under no obli- 
gation to reduce property of this kind belonging to his ward 
in another state to his possession ; that the office of guardian 
is local, and as to property ont of the state, under whose lawa 
«See 1 Ped. Réf. 14. 
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he holds his appointment, he is only chargeable with that of 
which he actually takes possession. I cannot subscribe to 
this doctrine. I think it is the duty of the guardian to take 
into his possession, so far as he is able, the estais of his 
ward, whoever it may be, and that he is not to be justified 
in abandoning any part of it because it happens to be out- 
side of the jurisdiotion of the state wherein he is appointed. 
It is objected, however, that the laws of Georgia interposed 
an obstacle to prevent the guardian from reducing this stock 
to possession and removing it from the state, Qr selling it and 
investing the proceeds as required by the law of New York. 
There was a short period, from the spring of 1859 to Janu- 
ary, 1860, when the infants resided in Georgia with their 
relatives. After that they resided in Alabama, and before 
that, from shortly after tbe appointment of the guardian till 
the spring of 1859, when their mother, Mrs. Abercrombie, 
died, in Connecticut with their mother. It appears that by 
thev law of Georgia a foreign guardian cannot remove prop- 
erty within the state belonging to his ward without the con- 
sent of the ordinary. The matter appears to be committed 
to the discrétion of the ordinary. I cannot conceive of any 
reason why the ordinary should refuse his consent, unless it 
were during the brief period that the wards resided in that 
state. It does not appear that in this case the guardian ever 
applied for his consent. And, the burden being upon the 
guardian to show that he oould not get possession of the 
property and invest it as required by the terms of his ap- 
pointment, I think the défendant has failed to sustain that 
burden, or to show that there was any obstacle growing out 
of the laws of Georgia which prevented his getting possession 
of the stock and investing it properly, It is alao elaimed by 
défendant that he should be allowed a déduction from the 
value of this stock for the expense that would be necessarily 
incurred in reducing it to possession. There is no proof 
what the expense would be, or that it would be more than 
nominal. It is not to be presumed that the mother of the 
wards would hâve interposed any dijB&culties, or that the 
guardian would hâve been charged with any expansés in ob- 
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taining a transfer of the stock. The défendant waa there- 
fore properly charged with this item. 

The next question is whether the master properly charged 
the défendant, in the case of eaoh infant, with one-sixth of 
the value of thèse same shares of stock, and with one-half 
of the value of nine shares of the stock of the Bank of Com- 
merce, a Georgia corporation. Thèse stocks belonged to 
Mrs. Abererombie, the mother of the wards, in her life-time. 
One-third intereet in the 10 shares of the Mechanics' Bank 
came to her from her husband, W. W. Sims, and the 10 
ahares stood in her name as his administratrix, as above 
stated. The nine shares were purchased by her, and stood 
in her name till her death, in the spring of 1859. On her 
death, her husband, Mr. Abererombie, became entitled to her 
Personal property. The title of each of the wards in one-half 
of their mother's interest in thèse two lots of stock is derived 
through what is claimed to hâve been a surrender by Mr. 
Abererombie to her two children of their mother's interest in 
the same. The évidence that such a surrender or transfer 
was made is chiefly a letter of the guardian to the grand- 
mother of the two children, dated May 23, 1859, — soon after 
the death of Mrs. Abererombie, their mother, — and thè acts 
of the parties in apparent conformity with what the letter 
shows had been done by Mr. Abererombie in respect to such 
a surrender. In this letter defendant's testator says : 

" You were infoimed through Mary Jane that Rev. Mr. Abererombie had 
offered to surrender the property he acquired through Mrs. Sims, and which 
had belonged to her former husband, tb the two children. Subsequently 
he made a transfer, to take effect at hù death, and two notes, one to eacli 
of the girls, payable six months after his death, for $2,750 each. Again he 
changed his mind and offered to make a surretider at once, and gave me 
deeds to two three-story houses in Brooklyn, E. D., 17'feet only, and sub- 
ject to $4,500 mortgage on each, with last year's taxes and some arrears for 
repairs, and only one house tenanted, at $550 rent. After inspecting the 
houses and taking the opinion of a judicious friend, which conflrmed my 
own, I thought it best to décline the proposition in thàt shape and hold 
on to the notes, $2,750 each, though unsecured, becausethe encumbrancés 
on the property might entail more outlay than income for the children. 
This morning I hâve a letter from him without ànyfurther proposition, 
which I hoped he would hâve made ; so that 1 retain the two notes and a 
transfer of ail his interest derived through his wife to the balance of the 
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estate. This will include her one-third part of the 10 shares Meclianics' 
Bank stock, and nine shares of the Bank of Commerce, and her third of 
the notes received for the Florida land. I hope the children are improv- 
ing, etc. * * * Their income is limited, without the notes of Rev. 
Mr. A. and those for the land, to between $500 and $600 each, so long as 
the banks continue to pay regular dividends as they hâve done." 

From the date of that letter defendant's testator charged 
himself in his accounts as guardian with the receipt of the 
dividends on the said one-third of the ten shares Mechanics' 
Bank, and on the nine shares Bank of Commerce, one-half 
in the account with each of the wards. Among the assets 
and papers transferred by the defendant's testator to Mr. 
Micou, upon the appointment of the latter as guardian in 
1867, as appears by the receipt of Mr. Micou given therefor, 
are the foUowing : 

" The conveyance of Richard M. Abercrombie, dated tenth of May, 
1859, of ail he then had or mlght hâve in the estate of W. W. Sinis, in 
right of his late wife, then deceased;" "two notes, each for $2,750, dated 
April 15, 1859, of the said Rev. Richard M. Abercrombie, payable six 
months after his decease, without interest;" "No. 136, Bank of Com- 
merce certiflcate for nine shares stock for Mrs- M. C. Abercrombie, eighth 
July, 1857." 

I think it is a fair inferenee from the letter, the récitals of 
Mr. Micou 's receipt, and the continued collection of the divi- 
dends by the guardian, that Mr. Abercrombie made an immé- 
diate surrender to the guardian of his wife's interest in the 
10 shares of the Mechanics' Bank stock, and the nine" shares 
Bank of Commerce stock. Without thèse other circumstanees 
the letter might hâve been taken to import that his surren- 
der of thèse stocks was to tàke effect only at his death ; but 
in the light of thèse circumstanees, which strongly tend to 
show that a présent surrender, at least of thèse two pièces 
of property, was made, I think the conclusion of the master 
was correct that defendant's testator could, by proper effort 
on his part, bave reduced thèse stocks to his possession. It 
is true that to do so, and to vest the légal title in the guardian, 
it would hâve been necessary for some one to hâve taken out 
letters of administration on the estate of W. W. Sims, and 
also on the estate of Mrs. Abercrombie; but it is not to be 
presumed, in the absence of évidence, that this could not 
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hâve been done. Nor do the circumstances tend to show 
that this property was needed to pay the debts of Mrs. Aber- 
crombie. Such a supposition is inconsistent with the terms 
of the letter of Mr. Lamar. It appeared that Mr. Abercrom- 
bie is living, and he was not called as a witness. There was 
at \ea,Bt prima facie évidence that the guardian had under his 
control, and so within his reach that he could bave reduced 
them to possession, thèse two lots of stock, f ormerly be- 
longing to the mother of his wards, and his failure to call Mr. 
Abercrombie to show that the surrender of them was not 
immédiate, if that was the fact, does not aid his case. The 
same suggestions relative to the expense of obtaining posses- 
sion of thèse stocks, and relative to any difficulty growing 
out of the laws of Georgia, apply to thèse items as to the 
interest of each of the wards in the one-third of the 10 
shares Mechanics' Bank derived from her father. 

The next question raised is whether the defendant's testa- 
tor should receive any crédit for past-due coupons on one 
bond of the East Tennessee, Virginia & Georgia Eailroad, and 
three bonds of the city of Memphis, which were among the 
securities turned over to Mr. Micou, the new guardian. It is 
insisted by the plaintiff that there is no évidence that at the 
time they were so transferred they had any value. It ap- 
pears that about two years thereafter they beoame coUectible. 
I think, however, there is évidence that they had value at the 
time of the transfer, and this is the agreed fact, that the 
bonds to which they belonged were then worth a certain per 
cent, of their face. In the absence of any évidence affeot- 
ing the validity of thèse over-due coupons, I think it may 
safely be assumed they were worth at least an equal per- 
centage on their face value. It is to be presumed that they 
hâve the same security for their payment as the principal of 
the bond, with the added advantage of being already due, — a 
circumstance which attaches to the possession of them rem- 
édies which the bonds themselves may not hâve carried with 
them. I think, therefore, the defendant's olaim for this 
crédit is reasonable, and should be allowed. 

I see no reason whatever for allowing a crédit for the se- 
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curities turned over to the new guardian at the highest rate 
at which they could at any time afterwards hâve been sold, 
and the exception on the ground that such an allowance was 
not made must be overruled. 

The circumstances of this case are not such that the 
guardian should be refused his commissions. If he accounts 
fuUy for ail the estate of bis ward, the plaintiff gets a full 
indemnity, though the commissions are allowed. Tliere was 
no wilful misconduct on the part of the guardian. King v. 
Talbot, 40 N. Y. 96. 

The remaining questions submitted relate to the rate of 
interest and the mode of Computing it. This matter was 
somewhat considered upon the settlement of the interloeu- 
tory decree, and the master was directed to compute interest 
at the rate of 5 per cent., with annual rests, the rate being 
fixed at the uniform rate of 1 per cent, less than the présent 
légal rate of interest in this state. I think, however, there 
is good reason to discriminate as to the rate of interest be- 
tween the period of the guardianship and the period subsé- 
quent thereto. The guardianship of one of the infants 
terminated in 1864, on her death; that of the other in 1872, 
on her attaining her majority. In both cases the guardian- 
ship terminated long before the légal rate of interest in this 
state was reduced from 7 per cent, to 6 per cent. The rate 
of interest with which a trustée should be charged during 
the period of the trust, under similar circumstances, was 
very carefully considered by the court of appeals in the case 
of Talbot V. King, ut supra, and it was fixed at 6 per cent., or 
1 per cent, below the légal rate of interest in this state. If 
that décision is not binding on this court, it is entitled to 
very great considération, and should, I think, be f oUowed ; 
and the change made in the légal rate, so long after the ter- 
mination of thèse guardianships, does not afFect the question 
of the rate during the period of the guardianship. During 
the guardianship the account is to be taken with annual 
rests. But, with respect to the period subséquent to the 
termination of the trust, a différent principle applies. The 
wards having rejected the investments made by the guard- 
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ian, and demanded the équivalent in money of "what would 
hâve been a proper investment, the rate of interest with 
which he is to be charged during the period of the guardian- 
ship is that which, with proper and safe investments, he 
might hâve realized, and therefore less than the current 
légal rate, as explained in the case of Talbot v. King, above 
referred to. From the termination of the gnardianship, 
however, in the position assumed by the wards of rejeeting 
the investments, the liability of the guardian was simply to 
pay over a certain sum of money. His duty was, not to 
invest it, or to keep it invested, but to pay it to the wards or 
their légal représentatives on demand. It was due presently, 
and, like other sums due presently, carries interest without 
annual rests at the rate fixed bylaw therefor. The guardian 
could hâve relieved himself at any time by payment. The 
wards could bave had their money at any time on demand. 
As to this period, therefore, there is no reason for Computing 
the account with annual rests, nor for charging a less rate 
than the légal rate of interest, which was 7 per cent, down to 
January 1, 1880, and 6 per cent, from that date to the prés- 
ent time. 

Other questions, which might bave been raised upon the ex- 
ceptions as drawn, hâve not been presented on the argument, 
and, as I understand it, are not now insistéd upon. 

Let a decree be entered in conformity with this opinicm. 



United States v. Millinoeb and another. 

{Circuit Court, S. D. Neuo T<yrk. April 25, 1881.) 

Opening JuDOMBNT— New Trial— Distillbr's Bond — Scrett. 
A fédéral court has no power to open a judgment against the surety 
on a dlstiller's bond and grant a new trial, upon the ground that 
certain facts, existing when the case was tried, were not then put in 
évidence. — (Ed. 

Motion to Open a Judgment and for a New Trial. 
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Edward B. Hîll, Asst. Dist. Att'y, for plaîntiff. 

Roger M. Sherman, for défendant Boyd. 

Blatohfobd, g. J. In this case a judgment was entered 
in this court, on the twelfth of October, 1872, agaiust the 
défendant, for $8,288.62. The judgment was on a verdict 
of a ]ury taken on a failure of the défendant to appear at 
the trial. The action was on a distiller's bond, on which the 
défendant Boyd was surety, and was founded on an assess- 
ment of a deficiency tax to make up the amount of spirits 
required as 80 per cent, of the producing capacity of the 
distillery as fixed by the survey, the survey being made under 
section 10 and the assessment under section 20 of the act 
of July 20, 1808. 15 St. at Large, 129, 133. In Feb- 
ruary, 1880, the défendant Boyd presented to this court affi- 
davits seeking to show that the extent of the actual capacity 
of the distillery, with thB- materials and implements used, 
did not exceed the quantity of spirits returned as produced ; 
and that, after the assessment for deficiency was made, and 
before this suit was brought, moneys were collected under a 
distraint made under the assessment, which were not credited 
in entering the judgment. On thèse affidavits a motion was 
made to open the judgment, and for another trial by a jury. 
The court, Shipman, J., (17 Blatchf. 451,) said that the only 
tenable reason for opening the judgment was the omission of 
the crédits; that the court had power to correct such a mis- 
take on the authority of Crooks v. Maxwell, 6 Blatchf. 468; 
and that the judgment ought to be opened only for the pur- 
pose of allowing évidence to be given of payments made by 
the défendant Millinger out of his property, which ought to 
hâve been allowed and deducted from the face of the assess- 
ment of damages before entering the judgment, but not for 
the purpose of giving évidence of other defences to the claim 
of the plaintiff. It was urged to the court that, under the 
ruling of the suprême court in CUnkenbeard v. U. S. 21 Wall. 
65, decided at the October term, 1874, the évidence as to the 
actual capacity of the distillery would hâve been compétent 
if it had been offered at the trial of this suit, and that it 
was not offered because a course of décisions based on the 
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views stated in U. S. v. Hodson, 14 Int. Eev. Eec. 100, and 
in other cases, had held that the assessment of the deficiency 
tax could not be questioned in a suit on the bond. But Judge 
Shipman's view was, evidently, that the court had no power 
to open the judgment for the cause stated, for the purpose of 
permitting the defence in question to be made. At the same 
time that the motion in this case was made before him, a mo- 
tion was also made before him in U. S. v. Teven, in this court, 
to open a judgment which had been rendered in 1873 and had 
been paid. The motion was based on alleged error in the 
exclusion of testimony offered at the trial by the défendant, 
such testimony constituting his defence. The testimony was 
excluded on a construction of the statute supposed to be cor- 
rect. The suprême court had afterwards held, in another 
case, that such construction was erroneous. In denying the 
motion, February 2, 18S0, Judge Shipman said : 

" The question in regard to vacating the judgment is neither one of 
practice, nor of procédure, nor of discrétion, nor of the power of state 
courts in similar circumstances, but of the power of the fédéral courts. I 
am of opinion that this court has no power, on a summary motion, to 
vacate a judgment rendered at a préviens term, upon tlie grounds set up 
in the motion papers. Bank of U. S. v. Sfoss, 6 How. 31 ; MeMicken v. 
Petin, 18 How. 507; Wood Y.Luse, 4 McL. 254." 

The défendant Boyd now présents affidavits in this case 
seeking to show that in making the survey of the distillery, 
under section lOof the act of 1868, the assessor took no part, 
and the person designated to aid the assessor under that sec- 
tion was arbitrarily required by the commissioner of internai 
revenue to fix the producing capacity of the distillery at what 
was stated in the report of survey made, which was larger 
than such person's own judgment as to such capacity. On 
this a motion is made to open the judgment and for a new 
trial by a jury. 

I think the court has no power to grant this motion. In 
addition to the cases cited in U. S. v. Teven, those oiMedford v. 
Dorsey, 2 Wash. 433; Cameron v. McRoherts, B Wheat. 591; 
Brmh v. Robbins, 3 McL. 486; and The Bank y, Labitut, 1 
Woods, 11, may be referred to. It is held in some other 
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Courts that the power exista; that in the fédéral courts it 
does not. 

A distinction is urged in respect to this case on the view 
that the error sought to be corrected was an error of fact, 
while in U. S. v. Teven and other cases it was an error of law, 
and that in the Teven Case the judgment was paid and so the 
parties were ont of court. The évidence referred to, and 
sought to be introduced on a new trial, is évidence of facts 
which existed when the case was tried. The failure to put 
them in évidence did not constitute error in fact. There was 
no error in any proceeding of the court. A mistake or ille- 
gality in conducting the survey, or the failure of the défend- 
ant to offer évidence thereof, was not an error of the court 
of any kind. The principle of the cases cited applies to and 
controls the présent case, and requires that the motion should 
be denied. It is not intended to imply that there was any 
illegality in the mode of making the survey, as that question 
has not been considered. 



United States v. Wisb.° 
United States v. Thornbues. 

(Girouit Vourt, S. S. Ohio. May 26, 1881.) 

1. Navisation Lawb — Rbv. Bt. j 4472— Carryino Petroleum on 
Passbngbb Vbssbls— Pbaoticable Mode of Transportation. 

In an action to recover penalties for the violation of section 4472, 
Kev. St., which prohibits the carrying of petroleum and other dan- 
gerous articles upon passenger vessels, but excepts petroleum of a 
certain flre test, upon routes where there ia no othei practieable mode 
of transportation : 

HM, that although there was an ail-rail route over which the petro- 
leum might hâve been transported, yet, if the rates charged for trans- 
portation by rail were so high as to amount to a prohibition of the 
trafic in that article, it was not a practieable mode of transportation 
within the meaning of that section. 

*Reported by Messrs. Florien Glauque and J. 0. Harper, of the Cincin- 
nati bar. 
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2. Samb*-SÀmb— " Pkacticablb Mode op Transportation." 

The Word " praciieable,?' in that section, is used in a ooinmercial or 
business, and not in a mecbanicali sensé. 

On Error to the District Court.* 

Channing Richards, U. S. Dist, Att'y, for plaintiff. 

Mouîton, Johnson d; Levy and W. H. Jones, contra. 

Matthews, D. J. Thèse suits were b'rought by the United 
States to recover statutory penalties for carrying refined pe- 
troleum as freight on passenger vessels, in violation of section 
4472, Eev. St.,-:— in one case from Cincinnati to Memphis, and 
in the other from Marietta to Cincinnati. It is alléged in 
each case that there was another practicable mode of trans- 
portation, whicb, being denied, constitutes the sole issue. 

The testimony before the district court, as disclosed by 
the, buis of exception, was to the effect that there was an 
ail-rail route over which the petroleum could hâve béen 
carried in each case, but that the rate of charge was s<? high 
that in one case (Marietta to Cincinnati) it would consume 
the profit on the sale, and in the other case (Cincinnati to 
Memphis) it would destroy the trade between those points. 
The district judge was requested by the plaintiff to charge 
the jury that if they found from the évidence thére was an ail- 
rail route between the places in question that would consti- 
tute a practicable mode of transportation, within the meaning 
of section 4472, without regard to cost gr distance, This 
charge was refused, and exception taken. The jury was 
then charged, in one case, that if the rate of freight charged 
by the railroad company would consume the profit upon the 
sale at the point of destination, it would not be a practicable 
mode of transportation between those places; and, in the 
other case, that it would not be practicable if the rate was so 
high as to destroy the trade between those places. To thèse 
charges exceptions were also taken by the plaintiff. The judg- 
ment of the district court was in favor of the defeûdant in 
each case, and writs of error are prosecuted from this court 

*Opinion of Judge Swing in the district court. U. S. v, Thornburg, etc., 
6 Fed. Rbp. 41. I 
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to reverse thèse judgments fpr the errors assigned in the 
charge of the district judge. The question tums upon the 
construction of the statute— the meaning of the word "prac- 
ticable," as used in section 4472, Kev. St. In aue sensé it 
was practicable to send the oil by rail in each case, — that is, 
in a mechanical sensé; but it is my opinion that the word 
must be accepted in a commercial sensé. The statute in ques- 
tion is a régulation of commerce, and whether a mode of 
transportation between any two points is practicable, must 
be decided with référence to the commerce between those 
points. If the rates charged for transportation by rail would 
amount to a prohibition of the traffic, it would not be a prac- 
ticable mode of transportation within the meaning of this 
statute. This word "practicable" bas been recently con- 
strued in the case of Wilson v. Church, 13 Ch. D. British 
Law Eep. 1, where certain bondholders, having made a loan 
for the purpose of constructing a railroad in Brazil, sought to 
hâve the fund retumed to them on the ground that the 
scheme had become àbortive. The relief prayed was refused 
by the court below, where it was held that as there were no 
insuperable engineering difficulties the scheme could not be 
pronounced impracticable ; but it was held by the court of 
appeals that as the fund in the hands of the trustées was 
insufficient to complète the railway, and the company had no 
means of raising further f unds, it had become, in a business 
sensé, impracticable to carry the scheme into effect, and 
the compla,inants were entitled to hâve the fund retumed to 
them. It must be held in thèse cases that passenger vessels 
are prohibited from carrying petroleum when it is practicable, 
in a business sensé, to employ another mode of transporta- 
tion ; but if the effect of the prohibition would be to destroy 
such traffic it may be carried upon passenger vessels, subject 
to the eautionary provisions of the statute. 

The judgment of the district court in each case is affirmed. 
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1. Infohmation— Refusai. To Plçad. ,, ,, , ,, , ^ ,- -; ,, 

The refusai of a défendant to plead to a criminal information will 
; not def«at the jvpsdictipn ofac^cuitconxt. I .y. '!' 

2. SaMB— En^RT Oï- Pp)A. ,:._ .[/ , ■■), .),ii . '■' /«■•.;.i < ' < ;. 

. In sucli e4se tjie eptry of a plea pf not gùilty,.under the direotioâ 

of the coùrt^is'a' niere lilaitëir Bf fonbi, àiiâ àioiints to-iio înoi'e^iiiàli 

/i-orderingthetrialtoprtfcBed asifisiich^iea'Werô^iïferèdl ' '''•''■ ">' ^ 

S.'èAMB-i-"lkDïôTteD"— RaviST?. i ifei';/ ^^î^ . . .'^'. ÏOt 

,,;; ,>The wotd " indlcted,"^ In section ]WÎ32 .6f. liitf BeFisieçl Btata^t^ 

authorizjng thp court to enter* plea, ^f not gjiilty whpn ihe dçf^nd- 

iaait stands mii'te, 18 fairly to be construèd tb ihclude an inf()rmai;}on, 

• _ ■:■■■■ „ ■- ■:.' '. . i.T I i-..' .,: ,:V' /;'" v '■ , :;-.;;);, i 
4. JuROK — Préjudice. ' ■ . , 

.' ■ ' Pifejtidfce àgaiilât à peireori^iêàg^d'^û ai îHe^l Business, àHsihg 

solely from thé'fàot tbat ibe wâs engagea in snch business, does >£bt 

disquajify 9» ji^r.from sittiojg upqn. the trial ofsuch personfof the 

exercise of such unlawf ul calling. 

6. TbSTIMOKT— WlTHBp. . , . , , . , • J ; 

' ' ' Where a "vritn'ess, otherWisè 'unliùpéachea,'testîfléâ undér circùm- 

Btanbës calcùlatéd to «reatë acAirong bias, and hë stateé -v^hatië; ih itë 

j nature, incredibje, hîa tpstinftç^y ,|f >npt {lecessarily tobç bejfevedv-» 

;.;;■[%• .Ml...... ^ : .. ■„■-;• .:•'•' i.r : ^ -. ..i... 

TVittiam P.Mkrô, Assi WÉti Att*y, for'tlie Tjmtéà siatie^.' 
'■Ahram J } ViÛenHoefÈr, foir défendant. '■' ' ' 

' 'Bl'atchfoed, C. 1. Thé' defétidant waô ' coàvicted oii';a 
cririiinal information 'filed aèàSnst him by'tbetJïiitèd States 
attprn%, prôsecuting for ihje' United St'àtés, uhdèr eëètion 
38^4' of the Eevis'ed Statiites, for unlawf ully and knoma^ly 
depositing in thè maiï of the UMtèd States, and''Bending tO 
be convéyed thereby, a circulàr' boneôrning a lottei-y. On 
being arraigned on the inforiUatioti the defeùdànt stood toiite, 
and the court directed a plea of not guilty to be entefëd for 
him, and it wàs eùtered. Ah objection bf ihe defMdant's 
counsel tOBUch action was overruled by the court, and said 
counsei excepted to said rulin^'anid to said direction. The 
défendant now moves an aïrest of judgraént oii the abové 
ground. It is provided by bectioh 1032 of the Eevised Stat- 

utès as foUoWs: 
T.7,no.2— 13 
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" When any peraon indicted for any oflence agaînst Liie United States, 
whether capital or otherwisç^tipon his ai^aignment stands mute, or re- 
fuses to answer theretoj it-snall be iij&^é\&y Bf ihe court to enter the plea 
of not guilty on his behalf, in the same manner as if he had pleaded net 
guilty thereto. And* wh'én thè'pafty'^pletids n6t guilty ,'oV such plea is 
entered as aforesaid, the cause shall be deemed at issue, and shall, with- 
out further fonn or ceremony, be triéd by â jury." 

This section is basëd'ott 'tbe 'act bî Àpril 30, 1790, § 30, 
(1 St. at Large, 119,) the act of March 3, 1825, § 14, (4 St.' aï 
j|^^,il^,fa;nd: tiîup'î^cVo^^,^rch'^3,;:l§35,f:§"4, (id:'777.) 
The act of 1790. relateâ(tOrannadictment for itreason, or one 
for any offence made capitale by that act, andrauthorized the 
oôti^ tô ptbeéëd' to thé ffial of thè persoii standing nsitfte, as 
îf 'he hail pîëadëd not guilty. "rhéact oif'ÏSÔ'S felatëiî to an 
indictment for any offence not capital, and gave a like au- 
thority, The act.icf ,183,5irelat:ed. to , ap •ipdictmejit: fc» any 
offence, and was in thé tenms of section 1032>(rf the Eevised 
Statùtes. The worà ''^inforffi'afioii'*' is 'lipt fônnd in any of 
the statutes. 

, Il ip ..poptended. for the défendant rthat j;he coiirt had no 
jurisdiction to try; him, beeause ha was tried on an informa- 
tion atid stoôd rbntè, ànd the éonrt hâd'nô power either to 
enter a plea of not guilty for him, or to proceed to hiS trial 
as^jf, hehad plea)de<^ not, guilty.. It is cont^nded thflj^ this 
statute alone ean be looked tç( as the source of authority ; 
that by ineiitioning an indiçt;^ept it e^cluded an info^flaa- 
tion; that the word "indiçtflient" eannot ,be construed tp 
include "information;" and that the, case is one of a cams 
omùsus, so that no person -who chposçs toi refuse to plead to a 
cçiminal, information can bp-tried uppn it. Provisions of 
stiatute are referred to whicb^,i|iention,an information as well 
as ap ;indietment in the same enaotment, and from this it is 
argued that, as ,an indictmept is men,tioned in the présent 
.instance, and, not, an information eo nomine, the pase of a per^ 
pQIi standing, .mute on an inforn^3.t.ion is not proyided for. 

By subdivision 20 of set^tioii,,629 of the Eevis^ Statutes, 
çognizance.of ail, cripaes and offenjçe.s cognizable under ^he 
authopty of theiTInited States is givçn to the circuit courts. 
The offence in the présent case is one which çan be prose^ 
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cùted by a cfiminal information. Article 3, § 2, of the con-' 
stitution provîdes that "thé trial of ail ëfiim'e^, except iû. 
cases ofimp^àélïdient;sïïall be by jury';" and aiticle '6of tha 
a.mendments to the constitution provides thàt' '"in ail crioiiï 
nal prosecutions the acciiéèd shallénjoy theright to aspeedy^ 
and public trial by an im^j'àrtiar juty of the staté arid distflct 
wherein the crime shall hâve béën cômmiitted." 'îf thetltiitéd 
States hâve a right to' prosecute 'the défendant ïor tiie offenée 
aileged, by a criminal information insteàd of ah indicthiérit, 
they bave the right to tfy hinii for sùch offenéë; -with a vîèw' 
to punish him if he is convictéd. He has a right to bè tried 
by a jury, and by an impartial jury, ândto hâve the benefit 
of the other safeguards provided by the constitution and the 
laws. But he has no right- to défeat a trial by saying that 
he wiïl not plead to the information. The court has powertô 
try a person who refuses to plead tb an informatiôr), or who 
wilfully stands mute when arraigned on it, withoùt entering 
for him a plea of not giiilty, and has a right to proceéd in 
such trial as if thére Were a plea of not gùiltyy even though 
no statute of the United States specifically préscribes such 
mode of procédure in the case of an information. It ^ould 
hâve this power under the eonstitutional and statutory pro- 
visions before referred to, in the case of an indictment, even 
if there were no statutory provision in regard to standing' 
mute on an indictment. So it has likepbwéron an informa- 
tion, without any such provision in regard tô an information. 
The question arose in regard to an indictment in the cir- 
cuit court of the United States for the district of Maryland; 
in 1818, in U. S. v. Hare, 2 Wheeler's Cr. Cas. 283, before 
Mr. Justice Duvall and Judge Houston. The défendants 
were indicted under section 19 of the act of Àpril 30, 1810,' 
(2 St. at Large, 5'98,) for robbing a mail-carrier. The pun-' 
ishment was death.' Oh beiiig arraigned they stood mnte. 
The act of 1790 was the 'only statute on the subject. The 
oflFènce was one not made capital by th'ât act. It was con- 
tehded for the défendants th'ât the court had no pbwer to 
enter a plea of not guilty for them, or to try them. It was 
urged that the court must aScertàin by a j^ry whether thé 
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muteness a,ioae ex visitatione J)ei or ex malitia; that if it were 
foond that th^^ muteness were from the visitatioi;i of Go4, the 
court' qould proceedto trial as if there, were a pl^a of not 
guilty; and that jf it wei^e depided that the muteness was ex 
malitia, and the offenca weré; a f el^çny, there could be no trial, 
bepause np issu^ and no conyiction without a tria,l,:i)ecause 
the pffe^ce wa» notjX^f tixe higbest degree, a,8: treason, or of 
the, lowest degreç,;a,9 petit, ip,rceny, The queatipçi was thor- 
ouglily discus^ed by ,epiinent,counaçl, and ihe court, takiiig a 
broaid and, compjrehen^ive y,}&Y. '^^ the question, held that it 
had np: ^oubt of itis.power to proceed to the trial of the 
aocused ; that in f,view ,of the proyieipna of the constitution 
that the trial of al^, crimes, exçjept in cases of .impeachment,. 
shall be;,by jury, and that every perspn shall hâve a f air and 
impartial tri^l by Jury, ^n , a,, ^f iminal proseeution.j and in 
view of thgjcognizance given to the circuit cpurt of ail crimes 
and pffences cognipable under the. auth(>rity .of the United 
Statçs, the accused could not, hy aiiy inanagement, évade, a 
trial by jury ; that the prescription of the punishmept im- 
plied conviction, and that impl,iéd^a trial by a jury, çonduçtpd 
in.a.,mannei;,,provided,by kw, ai^d. that the principle of'\l^fi 
strict constructipn.of a pénal statute could not require ittp 
be so cpnstrued.aa to prevent ,a trial altogether, The, court 
orderedthe; trial to procped as, if the plea were not, guilty.: :; 
T.hp,f9reigoing,,view, is'conspnant with, reason, aijid wi]th th^ 
only proper admini^ration of ,tlie criminal law. In the prés- 
ent case tlie court diriecteid tjie plea of not guilty io be en^ered, 
and that was done. This was a matter of form, and was no 
préjudice to the défendant, and amounted to no more than 
or(^ering the trial to proceed as if such plea were entered. 
Irrespective of» the foregoing views, the wor.d "indicted," in 
Bection 1032, is fairly to be construed to;.include an informa- 
tion. An information generally di^rp in nothing frqm an 
indictment in its form and substance, except that it is ûled 
by the proper law officer of the govemment, ex officia, without 
the in};erventiou or approval.of a grand jij.j-y. 2 Story on 
Const. (4th Ed.) § 1786, In The Queen r- Steel, L. E. 2 Q. 
B. Div. 37, 40, Lord Coleridge saye thata criminal informa- 
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tion is a criminal causé br- inatter, ônly diifterîiig in meye 
form from an indictmént, thé qiieèn'S é'oronef . prèfemrig the 
information instead of thé jurors presenting ài'bîll; IsUt, toaîl 
intenta and pûrpbsês, the one being as nàuôh él crï'mînâl riiat- 
ter as thé other. ' ' " . 

In BdUey'V, Kalcùmazoo'Publishing Co. 40 Mich. '247, 255, 
it is hëld tiiat tinder a justification iii. à suit fôr'â libel tbere 
is iib substaniiât vàriance betWeen arr'itilégàtidn that a man 
bas' beén iridiètè'd, and ptoqf tHat he bas béeii piro'sècùt'édàiià 
convieted in a justice's court en a criiiiinal iiiïormation. 

A tnotibn fot'a new trial is madè on the groùnd pï àllegéd 

errofs at the trial. One tuddington, iiaving tièen callëd as 

a jurbr, wà^ ëxaininèd. He testifl'éd that he could not say 

positively -ttrhethei: he -was'a membër' of the Society for the 

Suppression pf Vice. He eohtinued : 

^" 1 don't think I was ever proposed.. I know Anthony Comstock iadi- 
reCtiy, slightly. t hdve met Mm at his Office in INa'ssau street, iii ttiis 
city, and went there to see him in regard to some busindss.ofi tlie societr. 
J hâve; not , contributed , to the: society recently, b\it|;J hâve,, perhaps, 
withiu two years given hioney to it. It waa not witliin a yiear, but. ^er- 
li'aps within two years, I contribùtéd tliis money, I kriôw the sdciéty is 
engâged in prosecùting men in thè lottery bufeineBé'from'what I havé'éeen 
in. thst papers durlng the iast year or two. ul kàoWiMr. Coittstoeilî iB.tlj.e 
agent of the society to which I contrijauted fundg. J tliiak I could ijnd ^ 
verdict fairlyon the év'id'ence if it shpuld appear on the trial tlîàt tije 
défendait was eiigàg«a în the business of selfin^ loWer;^ tickets, rtîiirik I 
could give the testimony of the defendanîtfpropsr weightif it was a quesT 
tion of credit^iljty b.etweenhim andMf.,Oom?tqçls, Icould aiso givf|,t^ 
testimony of the défendant proper weiglit. if it became ^ question of 
vêt^city betwe'en him àM Mr. Comstock, it b'eing'^ûventtlat'dëffetidant 
was engaged in sellirig: lottery ticketsi I dcm't know thàl I should givè 
the testùnonyof Mr. Comstock more weigh^than 1 should that of the 
défendant, he being proved to be engaged in the lottery business. When I 
say I don't knbw, I mean that t should give the évidence of the man I 
supposed was tttlling'tlie truth more weight than the onè I thought was 
not. I think, the faet that the. défendant, was' engaged' in the lottery 
business would influeiiee me in giving his testiijionyjçss weight than that 
of'Mr. Comstock if ît' was a question of veracity betweén them, because I 
would not likehis-business." . ' 

The defendant's counsel theireupon éhallenged the Juror for 
favor. The challenge was overruled, and the defendant's 
counsèr excepted; It is contended for the défendant that the 
challenge should bave been sustained; that while a préjudice 
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against crime does not disqjialify a person frpiji^ being a juror, 
the présent case 'was Qnç ,of a préjudice against the person ou 
tpal, and the juror was npt ipipartial; and tjiat the evid;enee 
showed not onjy a préjudice against the lotte,ry business, but 
a préjudice against the défendant by reasbn pf his being 
engaged in that business. : This is an unsound view. Every 
good citizen, fit to bg a juror, bas necessarily, and ought to 
ha.v^, a préjudice agçiinpt crime; and a préjudice ^^ainst a 
person yfho is engaged in a business, prpMbited by law, as is 
tîîe seliiug of lottery ticket? by the law o£ the state of New 
Yprk, such selling being made a crime, (1 Éey. St. 666, § 29,) 
such préjudice arisiiig ,?olely f rora the fact of his being en- 
gaged in such business, is no more than a préjudice against 
the crime involved in being engaged in such business. If it 
were to be regarded as a préjudice, against the person, no 
jury could ever be obtained to try a person indicted for any 
crime. This case falls.within the principleof the case of U. 
S. V. Noelke, 1 Fbd. Eep. 426, decided by this court. 

The juror showed himself to be compétent. AU that he 
said was that, if a, question of veracity arose between the tes- 
timony of the défendant and that of Mr. Comstock, he thought 
that the fact that the défendant was engaged in the lottery 
business would itifluence him in giving the testimony of the 
défendant less weight than that of Mr. Comstock. Although 
a question arose as to whether the jury would believe thé tes- 
timony of the défendant, no question of veracity arose be- 
tween the défendant and Mr. Comstock on the trial. It did 
not appear that the défendant was a member of the society 
referred to. He had not contributed any mbney to it for over 
a year. The case is not within the dicta in Commonwealth v. 
Engan, 4 Gray, 18. The court did not err in refusing to 
direct a verdict for the défendant. The question was one for 
the jury; and was prfesented to the jury in a proper manner 
by the court. There was no exception to the charge. It is- 
contended that the ju^y ,were bound to believe the testimony 
of the défendant, it being uncontradicted. 
, In The Helen R. Gooper, 1 Blatchf . 378, it was said by 
Judge Woodruff that where a witness, otherwise unimpeached, 
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is testifj^ing undèï circu'tiistajiciBs calculated. i^ôcreatéaVatrong 
Jl)jâg, and Ijè statuai vFbat i8i,,in itsrnature, incredible, àistes- 
timonyis not neoessarilyito be beliôved. Tfae crédit (rftesti- 
mony is left to thiè' jury, whb are judges ôiE tKe probâbiïity or 
improbability, credibility or incredîBîliti^/'ôf tbe witnéss and 
his testimpny., The crédit due to te^tiw.ony js to.be measured, 
iç^, part, % th^ interest or bias.of the witness, -which may 
Bway him to pervert the truth, and by his inaîiaer and' de- 
portment in delivering his tëstimony ; and à jury, in weighing 
testimony, baye a rigbt to consider the cpiisistençy of tbe 
diffèrent ^àrts of a narration, anâjÉhe possib^ity. arid probâ- 
biïity, or impossibility or improbability, of thè matters relateds 
Biest,, on Byi^Wce, 1,^, 18, 517. , Even, if tbe, jury beiieved 
tbat the défendant was absent from' his platie of business at 
tbe tiïne he sàys he wàs àbôeiit, thëy may bave conyicted 
hiin, and pj-qpejrly, on the groun^ tbat.it was incredible tbat 
he gaveingoôd faith the instructions to wiich he testified, 
not to "give any letters ont at ail," because "it was againstthe 
}aw, " his regular business being to violate the lâw by selling 
lottery tickets. 

It was not èiri'ôr'torefuëë to' charge the jury tbat they 
mtst believe the tefetrittiôny of the défendant as to his absence, 
âhd his inéti-uctiôns, and therefoSre acquit 'hiti. 

Thé motions mûèt be denied. " ' i' ■ 

Note. See i/m'fcd .$<«««« v.Djijf, 6 Fed.jRÎbp. 46. ; . , „, 



■' Ceompïon ». Knô^lês anâ othèrs. 

; {OireuU Court, D. Mas^Ojfàusetts. April 18, 1881.) 

i. Patent— RÉ-IssuE—PuHPOsB to C"oveb Inphingikg Dbvicb. 

■ Wherethe purpose of a re-issûe is to cbvei an alleged infringing 
device by tbe usé of a gênerai term, tlie new claim ■will be closely 
sci;utinized ; but if the term is intelligible, or csô be made so by ex- 
pert évidence, it will not be fatal to the patent , thaf; it may be used 
in a-new sensé. 
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2. SaME— iNVENTOE-rPBBSTTMPTION AB XO STATE OF ArT. 

" ' ' 'It 'is a lëgàl i)resÙmption tllat nfecliànics ihterested in upholding 

- '> ïor feeating ft patent Wérëïùliy àcqâaintëd'%fth iiië state of the art 

,^, whçn they-tookiOut thfiii;.jp?i(tent8. tEabh'is assumed toi hâve bor- 

rpwed frora the other what was, flrst invented or used by the other. > 

3. SÀME— GOMB^KiTIOp OV iOpi) Pe VICES— FOBMPLA OF " Khown Sob- 

"'stïttite.'" '".'■■. 
■ ' WHere the oobiWn'atîoîi of horkontal Angers and' jàcks, and the 
• ; ,çoEtibiiiation of vertical •tm.'ç^e.rs poSitively atiAed to jadks, -wei-fe old, 

j, and the c,Q^lamant cfeinjua Ac^sjqniai Angers ipositivety aïtecAsdto 

jacks, the formula of known substitutes wijl not apply. 

l'-i'-';.; ■ . . '":.-■•.; V ' ■■■ ' ' 

4 Caste— iNFBiifGEMENT. .[■■.. > ' :; . ■• ' ,■■ ■ ■ 

'ï'he true test Qf inf ringement is whether the défendant uses any- 
■'''thifagînveiited'by theccmplkiiiant. '.' 

Si'toiai-SAMBV ■ ■;,"'','_ '■'/'■ ; '' "' '','. 

;):> ilBia patçnt oii hame=i8 meobaiiism, tor lôomsVthe comjikinàiit'a 
+ , . ■im'^.Wf 04 ■ïsjhichrthe h^disclqters iBire :actuated by horiiomtai itêciprô- 
^cating bars engaging with hopked levers, hdd, not infringe^;by d«- 

■ ' ' fénH^ants' déyice, in whichthey are actuated by a cranked wheel 
' ■ pivèteci to a Anger corià^cteti 'with them, and engaging with hm- 

:■ .«!o»i<jZrre!tàtipg<;yliB(}er8. ':); - i : ' • ') ; .../,'•.:■ ; 

ïn E(juïty. _ ,, ,,; , , ,j . :, ■', j, 

Caustén Browne, for complainant. ; 

Çhauncey ^mith and B, rF. Thw^ton, fpr .défendants, 
Lo^ELL,,C. J, The parties to ihia suit hold, patents lor the 
harnèss mechanism ,of looms, That of the çomplaipant was 
grantedtohim in 1866 and re-issued inlSZé, No. ,5,718; and 
that of .the défendants, No. 37,760, was issued to Lucius J. 
Kno wles in 1863. In thé plaintiff's'loijm, the levers which raise 
and depress the threads of the warp by means of the heddles, 
are, themselves, moved backward and f orward by reciprocating 
bars placed at right angles to the heddle levers, and engag- 
ing with them through .sniajl levers, vlii^îli ^^^, pivoted to the 
heddle levers, and provided with hooks at each end. A pat- 
tern ehain détermines which end of the small levei: shall en- 
gage with the bar, and, consequently, which way the heddle 
lever shall be mOved. lii thé défendants ' machine, as they now 
use it, each heddle lever is provided with a rod which is piv- 
oted to it, . and is connected by a crank-pin -tvith a toothed 
x^-lieel; and this -v^heél is pivoted to an àrm, or "finger" as 
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il is càïled by the complainant's wituessea. This tootlied 
wheel, with its arms, Me's betweeii'twb coHstâïitiy-rotating 
toothed cylîtiflèrs, situà^ed at soine distance abôve and bèlow 
it, and is broii^ht up to éigâge with the uppeir cylindërby tlie 
ûnger, when a protuberanee in the pattern mechanism forées 
the fingy^-'to'rise, and, whénthat' obstacle is passed', ïf drops 
b'ack by its own Véighi- ttt engage -Witb fhe otb'ër* cylirider. 
The dîfréreîic'è bétween 'the' ielsîprdoàïitig bars and the féfà't-' 
ing cyliii'dfeffe; àûd tbèir iiiëdé bf actiM^-iid combiHâtJcrtiViÎB'^6^ 
grèàt thà^ ^b tjhe hà'S is'u^geStèd ihat^^thé^ iiîtferferè mih^kiia' 
othéi: à;è-niéch'atiîcàl ciîtiti-iVà'ûcèia;' fextJé^tiiig'^ bïife ^^ttiétf- 
lafrwHicbl^^Bll^nb^-dysfc^rlb^:';'- ^'\'^ '" "" ■''''■|"' ■''^" ;'' 

The sniall leVerSof the jslàîintiff fâll- in ony^àiïectîoil'By'grav- 
ity, and tt) eiiâble/ïhemtd d'o'ao j^às'tlïey ttre'.pivbtèd iii théidid- 
dle) a ■ spiir ' is added to fh^i' ;'si(î'è\ 6i élch Whiôh is towairds 
the pattern ; àiid thfs sput \^ork'é'in a sïot of the fiiigér, or' pièce' 
of'îron, which iâ in contact virith thë'patterni In the défend- 
ants' loom, as pateûted, ttt^ central wheôlstbodujpïi^ht on 
its finger, lîke a flower bnits stalk, aûd was pusbed" back^krd 
and forward to meet the rbfaîing cylînders, ïilstead of ujj'and 
down, as-nô^; and tberefofe thé ■vi'heel itself had'no* léndency 
to fall baek ■when tbe pressuré of thfe pattern was releasé'd. 
This movemerit was effeffted' by making the stem, or finger, 
heavier on the side of the jpattèrn thàn it was où thé other 
side, so that it fell back by gràvity ând pulled badk the wheel. 
The défendants' looriii, as used, then, différa from the patent 
in this : that it is set up sidewise. There is no other change' î 
but' this seems tô bé an improveméiit, bécàiise the wheelnow 
falls by its bwh weight, and thë'finger is ùo longer ik'ade heàvy 
and ene-sidëâi 

Thé piâintiff, in his re-issued ;^ëtént, fealïs'his smiaUhooked 
levers "jack»,'''and claims thë'cïombihation of hori^'oritàl An- 
gers posîtiVôly éonnécted with jacks in-sucha way 'ffièÈt thé 
jaeks will be ptisbed up by thé fifigèrs-, ànd •vfrîll bé hrôâght'b'àck 
wfaoUy, or in part, by thé wei^t of this positively-a^^aBhëd 
finger. The reasob forinsiétîtlg on the positivé eoniîëctioii 
between jaek and finger is tîlàt iri thé "Greérihalgïi' lodm; fôï- 
meiiy pateiited, but now opën to thë pnblic, there wàs à' hcii:ï- 
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zontalfinger which pushed up. q, jack, jbui; -which was not con- 
nected with it b^ a pin ox slot, ^nd did p,ot assist it to fall. 
IJa,thp,t loomtbe jack,was yery n^^oh hçavier than the finger, 
so that the aid of. the lattpr yfonld haye t)een,of ,no practical 
benefit. 

There is no question about the pushing up : the claim is for 
a fingeïwhich assists, or ma,y,.imder some circumatances, 
assifit, the jack to.fftll baçk.., It is not contended that the de- 
feiidanK fiûger bas |his, eiËfect} exc^pting.wh^n the jack works 
stiffly and tends to ptipk, . lof ,the or^in^ry use of the loom 
tht jack and finger fall sirnultaneouçly, as in Greenhalgh, 
The défendants insist that theiç central wheel ^nd conpecting 
rod, engaging alte^nately with the rotating eylinders, ^re not 
a jack, aQçordiçi^ to any vise of , language kuQW to meohanics 
or oth^rs; thjat theix,gter(i qjf arm, wheth^r weighijed p^ one 
^ide of not, is n,o± iproperly called 9, fingex; ijlfiait the, whole 
cQntrivance of the ;wh9çl,,an4;it^ t-wp armSi \fhich, the^y caii 
ai} extensible and ç,9ntractible . liipji, vsf^s described, in th^ir 
patent of 1863, and is t^ieir property, which, ttey may^et up. 
hoiizoïitally, if they choose,in view of the sta,te pf t^e art ? th^t 
tjie fing^er, if-it be a finge;r,[4oe8 :not,"in fact, assist. the, -ç^bjeel 
and Connecting ^p^ to fall, under any ,cij:çmnstances. ■ ,,* 

They further s^y ithat; the plaini^f !» p^te,nt waiS re-issued in 
order t0;enJQin the use, ,of thejr loonj, and, that the vague and 
gênerai word "jack," j^ot .^und in. the origirial, waa.eïaployed 
to conceal or slur pverr the great (lifferai^ep : bet\reen the, t,wo 
mechanisnis. ..^ ..,,^, ^■■r> .,.,■, ' ;. ';!,; , 

That this liras the pjaiijitiff'spurpos^ inhis re-issue isinpt 
d^niedi and, under tjie.receï^jijderasions of the supreine qourt, 
this circumstance calls for careful scrutiny of thej.iiew qîaiïtis,; 
tp make sjjre th^tthey (io not i^xceed the; .liçaits pf , th& ùpvpi- 
tion;but ifthp^-^9rd,"]>c^" isiiltelligible, or çaii )?e,made,so 
byespçfct it^tinaojay, iji is nqt-, iipcess,arily,f^tal ta the patent, 
th9;t,^^,iaa;y be us^^^i^,,^ ne-w.jSenae. ,|4g9iiïir,tt,ô défendants 
iiasiâ|i that if th(e,\vfor4.iis4^pp^ca^le,|to their- wheel ;aii<i con- 
nec.tlngrrQd, \v;j^ipb,(di^j?]f so, miapji. fçQm.khp.plaintiff's hooked: 
leve^s,,,t^,çs6,,-plaiQis £|ii:e,,,Yoij^- upfi>n,,their f|iç^, beeause, tlaey 
will cpvef. .any^.pos^iWç, i^^^çhanisu^, heretofqre qr herea^jtei 
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invented for à sïmil'â'r' plifpose. The' ^kintiff rephés tliit'ii 
ineans alï 1èno\ni mèclianïéifl: of tHaf 'sort. ï will assunae t'his 



irror 



to be its true limit, in the inten|; of thp plaintiff. 

The question, aîter aïï, will bè' whéther' the plaintiff can 
hôld thè diefehdants as infringërs of his invention. , If he càn, 
his elaim is'broaâ éhoiigh fbr'thàt purpose. If he cànnot,,it 
is too broad. ' ' ' . ' \ ,. . 

What the plaintiff 's invention wia,s', so far as thèse clàims 
are concemecl, ié not dispiited. He ad.ded a pin or slot to the 
horizontal ângef of the Greéhhalgh loom, wtibh adapted ïis 
light-balanced levers to opefate lik'e the heavy vibratihg a,i- 
tachment of Greenhalgh, which, like the défendants' vibrai- 
îng whéél and rpd or rods, was pivoied at pne side. 

It is a prestïmptioi) of iawthat ail mechanics iïiterested in 
uphdlàîrig or clèîeating a gatenl wére îully acquainted i^ith 
thç state of thèir àirt when théy took oui tl^eir patent, or when 
they bailt their uiachifie. This presnmption js founded upon 
a poli(^;likéthat which imprités. to ail persons «hairged witli 
crime a knowledge^of the law. It ïs necessaify to the safe ad- 
niîhistration of justice. Each partj may tbén be assumeâ 
tô hâve bdrrowed from thé bther'whatever was actually firei 
invented and nséd by thài otiier. Sofar^ this case disclopes 
the positive connection between fhe jact and the finger wa» 
ffrst used by the défendants ; but the horizontal position of the 
finger was not first used by the plaintiff. The only change 
made by the défendants in their actual from their patented 
machine is ia'this horizontal pbsi'Êiôd; itild "this was not 
the plaintifiE's prpperty. This fftcVftJrbJds the, application of 
the formula of "known substitutes." ,.That doctrine, first an- 
niôiiifced by Mr. Justice Clifford, ànd'of|^!çi|^pp!U^jai]py him^ is 
thaii que who hAs invented ^nd pAtented a new oomibination, 
how-ever small and èasy, if it b&patehitablé at ail, aa^y tréat as 
an jnfringemétit ahything whichlk a p'ûrely doldrable vârfation 
of his invention, obtained by substituting one Tjrell-kno-wn part 
or ingrédient for another equally well known and fully uader- 
stood (by persona skilled inithé art to be exchangeabie iia'simi- 
lar conibinàtiôns for the |Jart or iiiërédiënt wliich it, réplâbes, 
It is a doctrine of very limit'éd application, anâ, as a formula, 
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iSj.perhaps, rather misleading. Thç .true (juçstign, always is 
•whéiher the défendant uses , anytliing whiçii the, .plaintiff in- 
ventée!. ',,'.■', 

In this casé, the plaintiff .first united the finger , and Jack 
when the.y wereplaoed hprizontally; but t^ie defendap^s had 
aïready unitçd . them, for a similar use, when verticaj;. The 
whole emphasis, thereîoré, of the plaintiff's claim is on the 
Word, "horizontal.", Now, whatever may be the advantages of 
thïs horizontal positiqn in the défendants' jaçk and finger, and 
w'hether they'toÉ^k it from tjie plaintiiï's, patenit„0r not, they 
mày laWful)y take it^ becauseit jras çld at thQ timeof the plain- 
tïrf's.ihvenliôn. , . ■■, , ' i i ; m -t • , ' ■ 

I cannot trame an arguaient which •will sustam the ,broad 
claim of the plaintifÇ to a horizontal finger ppsitively conneçted 
fo .a laek so as to aid xts fall, which wonld not sustam a re-fissue 
oy the détendants, m whicn they shbuld claim the positive con- 



is ant mfnngement of his.claimg.they are,ïoid. , , ^ 
Bill aismisijtja, with costs. , 

-,„,( ,,,,^\,.,[<Î5pi^Tû|N,iV...Kî'ow^Es and otherSej ,,\ ,,;.! -a, 

il. >],,•!!* u!!!-;-"..!» ';;!l'r ".^-^tf) ;i' fJ:- ■: ,;■:;>!" î' • li l'-jr^yl ;>,: ' 
1.. PaTKNT-tShUTTLE-BoX, MBCHAI|riSM,.F,0|l LoOMfr-AipiENATrVB Db- 

-' ^aaii-il^itMiMi^rt: ■''^''' ''';^ ' \ ; ' ■■'':'• ■■''' ''■' ''■"■-■■• 

' ' Oôy^tntdvJet*!*, Wl{B!slè»Wd jjin coriHéétioîi' tô pétmit' iiiifting 
ol;the,, fu^crom, ibeiflg.oldrtbers«b3tUWti,Lm «l »,co4iisctàa.g lo^.iox 
the slo't and pin, Aejc?, tp be S;mere alterpative deyice, and not pat- 
entame. I , ' . . . 

2. SAltE— iNPEÎNÔEMBiTT — '' ElIOVm SuBSTITUTB " — COLOBABLE VaÊiA- 

■ 'trot-,"'' ■ 'i ■' ■ ' ■':*- •>• '.■ ■■: ' -..:.: 

Tlifi ticue test of inf ringetnent is the use by the défendant ôf any- 
thîng which the çomplainant has invented,, ■which includes inere 
colorable variations of his invention. 
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'''C/aMste«'!Brftwne, foï ébtoplainant. f ; . :'- . 

'Gkduncey'SinithUixà B. 'FJ Thurston,îoi défëMàtîta. ' 
' fcôwELL, C. 3: THé ^rtîéëtô this suit are thé sârùe a^ those 
in No. 308,* and the plaintiff, as in that suit, relies -upoti a 
paient which hé ha's ré-issued. ■ ■' ïti ^his case he^ complâihs that 
the def é'Mants- hâve adîtipted ' a' cbïapbund lé Vôr to opèiràté thé 
drop-boxes or shuttle-boS:È)8'o'f'their lôoni. ' Thèse' shhttle-boxës 
are l-equirèd tô asstïmfe difleréUt pOsitibh; thi:'eë,''f6ûi:, àtid so on, 
acBordittg tb'thë riumttërdf côlons •vi'hîéh aVé'^ivatftëdïh thô"î!(fëft. 
The Sho^es ^drri'di i'889,' tefêrired'' fô 'ftf %mmai "éksé,' feiri 
tàined i^ù fa-âirlè à'f ^W hanisfh^ 'ffù'ch' àff ï^hel-ei dièsôtïbédj 'è&i^ 
sî^teg 6f ■fi{iëii^''and'' jàcks,"as- bâ^'i^âi^'Mm Wé^,'6V 'ex- 
tensible and contractible links, as th^y''^)fe"tei'iïrê'ff'h3^.'lhy 
ôïhei^, ^hiéh ieéip^ycated-ùït'atiaaôwtt, ùûaéir^Khiè'iîffltteTùf^'^" of 
a"i;'â^feriï,''%fta'tef 'grïVityv' ïà 'ém^ë''^ïtii dbatefiHy'-Y^àèh^ 

rod which holds the shuttle-boxes is shifted into severaFpobl- 

mëk''i'^éihkmyié «■ uhri' «lià»' ptiiie^>j4"6d'-wi!Hl fîë&Ët 

time the défendants use, as I hâve said, a \2fbiia^Btifi'd"[8VeV,' 
4-ffiéii' àîMii^iW^èmi ^drMf (tf-ffibtfoHtf th^ii'êàMd b^tb- 
laitiea'by'thW'tVo'îè+ëh!;"-^- "' i''>^^'H- "■^^ "'>'' î "' ''■'?• ^■^■'•'■'' 

iiiàh;'^^ea'itf'l'â67,' âhdVe-issiiëd 'îh 18T&[ ait à^y^fdvfeiti'éïit 
iiî'Mtrtè^Bbi'WèWaùiMf rôr'iboiii8;''''Thë 'l^i^ 
scribes levers with movable fulcrums, or a tf(M^u'ài!d''léTOr; 
for itiiriairiiiié thé -nëcèssàty lùbtioii tb thë'Bhu!<tlèibB*éy/''ln 
tii'é dfai^hgi eh. boiès à*é ré^^esentéd. ''Eàch' levât* liii^'îté 
cohnectiiig rod,' which i's actuatéd by a cràhfc-piDi-tiibtioltedb'h 
à'shàft Ëàving a toothéd wheel. Thesé whéels'are conhéctèd 
wfth'tobthid'r&cks, which élidê back and fofth'tlîldér the itn- 
pulse of pawlâ Mrhich are gbyerriéd by a pattiern. "Eâéh cfânk- 
piil can revbivé from thé lipper center to thé lowôï Olie itidé- 

' '*Ante, 199,' ■..•?... . : ■ ■ ji ■ 



pendent of the motion of any other pin in the set^ and Tphen a 
pawl rocks a rocking arm the latjbeï slides ^ ratchet-bar, and the 
ratchet-ta?:, throug^ a toothe^^ -rrheel, tumsa cpank-pii;, and 
tMS'piç;, through the intervention of,« çoflnecting rod, shifts 

i . The original patent claimç^ the meeHanism generally. The 
re^ispye has nine claims, of \vhi9h tbeûrBt,,thini andeighth are 
saidto b^infringed bjç, the défendants, i. 

, "1. sThe cpr^hiBation of a leyef, one pii^ of which is çon- 
n^cted to shujttle-box^s, withits actuatii^ig çrank'pin and Con- 
necting rod, 3,nd.f^nother' lever pivpted thereçn, aofi the ac- 
tuaiting (}rank-pin amd jconnecting rod thereqf, wherebj four 
shuttle-boxes piay beactuated ; thecombinatioj)being suhstan- 
tiajly. Bi^h as desicribed." 

. TJie se<i<}nd olaim is less ;çpecific as to th&nqçiber of boxes 
ai)d more spécifieras to the cçoçibination of mecha^isiifi ; claim- 
ing^tbe levers and coi^necting i;ods,, "in oombin^ion with two 
t^othed ; wheels a^d ■ two toothed^ jsurf aces, the toothed , wheels 
^t^irning tb^ crftQ,k;-piin^, aaad th^toqthed surface^ Q^f^'^^i^g ^he 
tpptbed wheels ; thecombdnation being^ubsta^i^ly as herein 
set forth,,"., , ■•■; '> . ;: ;, ;. .;.. .jj j ^ - 

,; The i^igbth is |or tbe jsonibîn.ation where^tbe lever bas a 
8ljiJftingfolpriqra,w:hich has aJLreftdy been describçid as one form 
of CQmppund lever, i , ,1 r * r- 

, TbejMitei^tep says, speaking of oompoupd Jev^rg : "Such 
levers are not new as applied to shuttle-b(?x: laechanism, and 
njay be 8^ieç|dçsqribed, in Eïigliifb and Aça^^an letters patent 
prier to the d^tepf; i:py;invention. My inventipn is therefor^ 
li^i|;ed4iQ eerlftin ippchani^al deviçej in combwation with suçi^ 
Eulevfripr.ljej^s," . ., ^, . . , ,■/ .^ ... ^:^,,. . . 
_ , , In bi^oyeçj^ng cage the plaintif put in eyidenceliie Englisb 
p^tgfifr pf Whitesiîiith & Steven, published i^ 1860, which 
descrihep i ftn4iA'=':^*'^**®^ ^^ much détail modep of operating 
ghuttle,-j|)pxes,by means of lèvera co-operatic^g,,-w,ithpawl8, and 
wljpels j i^3,4FWft.9^'^i lever, vrith; a sbifting fulc;ri^m,i a.n^,^de- 
sçribes, ^^igptly but; ^int^lligijbly, tbft nSi^, of .pp^pound levers 
içjj;jîis,çi5pne(3l(ion, These.descjiptioiis and çlraTTÀQ^gs show th.e 
levers to be conneeted with the cirank-pins of the actuating 
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^héels by â felot in oq% place and a; pih in' ancMiët, àûd thia' 
mdde ofî connéetion is lôas vftuablé thartthàt of a pitûiàin or; 
ooùnecting rod to change tli* à'oSoû 6f the TOtatiïig wliéel iô' 
that of the reciprocatmg lever; ' -The experts differ u'pon the 
question -whether the iritrodii-ûtioû of Connecting roda'by Wy- 
man, supposing this to bé ai that he did; wouM inake a new 
oombination. This is thô vital point of the case. ; Both experts 
agrée that everymeèlianic knew.'iand for years had kno*n; 
that a slot and-^jpin and à 6oniie,eting rod wei^e- alternative 
modes of ob1a,ining this changô of ' motioti. If soi the changé 
did Dotrequire invention. * ' -^ : m :7/ . 

.>iThe patentable différence», ithen;b*6tween!the English con- 
.trivance. and"^yfn»n's arenot in their levers or their conaasti 
tion with the crank-wheels. Wymanhas eombinedwith^thise 
parts double hooked pawls and sliding, reciprocating raeks, to 
actuate the crank-wheels, instead of single toothed pawls and 
wheels constantly revolving in one direction. I suppose this 
to be a new oombination in the sensé of the law, and patent- 
able ; but it is s6 by virtue of the novelty of thèse parts. 

It was suggested ia argument thStt 'the' Whitesmith & Steven 
loom may not haye,gone intp use. I think the évidence on 
both sides;is!(îlear,tha,t it mighthave bç(^i3.,,u.sed,; an^iï/have 
no doubt that'it is one of the pBtênts referred^ 'tOi.byiiWyman 
inhis s|)ecificatîô]i;' One 'i^eâ^Sh f ÔS''this opinibii is'ihkt Wytiian 
is yery ca-refuj in !^ll, tlrf^e pf the claii^.s.,in,|p3.|:fQ,,t.o,i^ake/the 
Connecting rods a part of hisi. oombination, nlt ds altogetlier 
probable that he thought the wôïld at liberty te u'àe levers 
wïth slotsihall such icombiiiàtions, arîd'th^t'h'é'himselî'could 
hoJ.d; ail combinatipo» whiçh inoju^ded gonp^cting ];od^.„,j In 
both points I consider him mistaken. He was not boun^ to 
limit his own particular combination in that wayî-atidreia'thft 
oth'er'hând, Hè''cotild noii' 'cïMnl' 'tlié Whifesniith '&'-SWen 
m-achmeas b§ing,his by.a.dding eo3;ipe(5tiijg,rQd£^,^9,i|i.,,, ,., 

If the novelty of the plaintifE's conabiiiatiQniOonsistftiincthe 
mechanism to which I hâve above referred as differing frqm 
that of the earlier .patent,_it follows that he capnot 'cdmpjain 
that th,e. defçn^anti, h%vé qpjppiiïeà i?|irlîite8U)ith &"Steven,'8 
Ipvers.with tàeir own peçular œpchaaism, invepted:by,tlieffl,h!?7; 
fore the date of ■Wyman'B-pàtetati;'' Inthis ciaoe,' as inftNo.îgOS-,! 
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the doctrine of "known Bubstitutes" was referred to. If tb.e 
plaintiff, by inventing a new mode of actuating the old levers, 
can enjoin ail knowû DieanB of actuating thenj, then he can. 
enjoin Whitesmith & Steven, whieh, as I hâve already shown,; 
cannot be maintained. I prefex, until I am b^tier informed, 
the test used in case 308;: 5tas the défendant taken.anything 
whieh the plaintiff inveûted? Under "anything" is inoluded 
meye colorable évasions.' j This question is already answered,; 
If thA plaintiffi could not enjoi» WhiJiesmithr & iSteven if they 
shouldiadoptf Connecting; rodsy they cannot jeiijointhe; def^odt 
ants, who, in law, hâve the right to take from the eaiflier of ;t#o, 
inventors, if he does oat comjïlain, whatevertis, commoû'to 
hiœ , and the later invéntoif, if i he takes notbing /làore, ; 

Bill disnïissed, with costs.. ■ . , -. .. - ' ^ r ' 



Adams Vf Metbose and others. 
{OircuitChurt, M. B.Mmouri, May 19, liSl.) 

1. iNFEINGBMENT OF PaTENT — FORFKITTJRE OF LlCENSIi. 

WHere the owner of a patékt licenses any one to manufacturé and 
selï th© patented article, and the hcense is upon express condition 
that it shall become void up9P f^ilure on the part of tlie licensee to 
pay a specifled royalty to the licensor, and it i? agreed that af ter breach 
of con(iition by the licensee he may be treated as an infringer of the 
patent if he continues to manufacture or sell the patented' article, 
keld,' that the licensee cannot be treated by the lk!e|isç>r as an in- 
fringer, and sued as suoh in a court of equity, for eontinuiag to man- 
ufacture and sell the patented article after breach of condition, and 
notice to him from the licensor that he claihis a forfeifure bf the 
licenseJ ' , ' 

2. BAMB-rrK^WDIES. ' . . 

Under circumstanoes such as p.re abpve set fprth the ow^er of the 
patent may bring his action at la^ and estàblish his royalty and 
recover \i^hat is due, of flle a bill in chancery and hâve the license 
annullëd. EarUliy. Tûghman.dd V-B-èél. 

In Equity. ,^ , . 

Tlîis is a suit to charge defeijâants as infringerspf a patent. 

The bili allèges that complàinant'is a citizen of Illinois, and tïiat de- 
fendants are citizens of Missouri; that complainant is the owner of a 
patent on an improved lantern ; that he licensed défendants to manufac- 
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ture Buch lanterna in St. Louis, and sell them throughout tlie United 
States, during the lif e of complainant's patent ; that <Jef eui^ants agreed to 
pay a specifled royalty ; thàt the license was upon condition " that if said 
parties of the second part (défendants) shallfail to keep and perform any 
of the covenants and agreements herein cbntàined, for 10 dàys after notice 
in writing_ specifying said default, or shall negleçt or refuse to malie 
returns, or to ilia;ke payments for 20 days aftér tliè times' thèretbi* above 
specifled, the license herein granted shall beeome null and void.'^ând ail 
rights to use any of said impi'bvenïents shall befbrfëit!ed,àfid"th'e party 
of theifitst part "(complainant) may treat tliem as infi-ingers for ariy manu- 
facturé iok' sale of said improvements after siich J'otfbit^rç, atid'tlièrëùpon 
the parties bf the second part shall hâve iio lurth'ér h'ghts or' privilèges 
under this agreement, but shall still remain bound thereby âs'to'Kll cove- 
nants and agreements herein contained, and ShaU'Bot tlieréby be/dia-ï 
charged from any liability tothëpajjtyof thé fest part' fqr; anyïicense 
fées previousiyacorued." The billifurther aUeged thatidefendaritfe fàiled 
to pay royalty as agreed, and.havç<not Ipaid any royalty sînceliFebmary 
14,1880; thàtjiupon the failure of défendants to paysaid royalty, com- 
plainant caused them to be notifled thàt theicontràct ahd 'license would, 
after the date of the notice, be null and,, void, in conséquence , of said 
breachon the part of défendants; and that défendants, after recejiying said 
notice, continued to make, vend, etc., improved l^nterns coyered by com- 
plainant's patent. Whereforp, complainant prayed that défendants be 
decreed to account for and pay pyer jto him ail gain? and profits realized 
by them from making, using, or vendipg lai>terns having the improve- 
ments deçcribed in his letters patent, and.for damages, and a prelimip.ary 
and perpétuai in junction. 

The défendants in their answer admit, tjje validity pf complaina,nt's 
patent, and that th|Çy hâve been llceii^ed as clàimed, but deny that there 
has been any bieach qf ; condition ou their part, or that the said license 
is not still in force, and allège a breach on the part of complainam.. 

Noble é Orrick, for complainant. 

Edward J.O'Bnen, for ^eiendant, ,,, 

Tbeat, D. J. The case of HarteU,Y. ,Tilghman,'^Q TJ..^. 
547, is conelusive of this case, Theplaintiff seeks to charge 
the défendants as infringers of :tbe patent,, despiie the con-, 
tract of license, in conséquence pfnpn-comjpliancieiWith its 
term^, At first itf seemed clear, updftï' the pontract, that the 
suit was wd|l fpnnded; but a# th^rmajorityr of th^, United 
States suprême court haye taken i^rfl adverse yiew, nothing 
remains fqç this court but to dis^l^s^;t^is biU^/andirfiiiuit the 
plainjiffto'.the remédies iIldica^t€^^^iQ that deoiflioû./ . 

Bill diamissed, without preji^dicft; ; ; n 

v.7,no.2— 14 
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''''', riOTBRsbK anS'ariotliêr î^. Stapler^ 

{Circuit Oôuriyl). Wew Jersey. ' Apnl 12, iSSl.) 

X; Patent Right— Equitable Owjsteb — iNPRiiirGBMÉjfT — Pakty to 
Suit. ' , . ,, , ' ; .[■ ^ , -, • .'■,■ 

If the 0|Wnçr of an équitable right or iutereat in a patent institute 

a suit in egiuity for bis owQrlieneflt, in the name of the owner ofthe 

', Içgal titlg to tjie patent, for an injuUction anti.an^ccoïn^t, he will te 

madp a co-plàintiffwith the owner of the| légal title upon applîççition 

to thecourt. . ., ,, 

S^^^Sajie— Samb— îSAMttft-SAiiB. .':■,■ 

The application' will be Bustaiaçdiéven though madS' aftèr answér 

i.'. L is 'flled, testimony is publi8hedj:aild !thô 'ca^ issplacedl-on the lerm 

,1 îcalehdar.for final hearing.if itrappear tbat: the suit was instituted 

:: and the costs.were incurrediby the owndr of .the équitable right for 

! his expeeled benefit and protti ! ; . •-, ' 

S.'Lbttbeb PatbSt No. Ï32,^68— ImphoVehent in Paper' Boxes— An- 

' ■ 'TiciPX'tioiir.^ ■'"■" -'■'>>'•'■■-'■ ,'"''V '"'!'' 

A box ihâde out'oï a sî^glé sheet of pastébôard or 6'ther suitàbrà 

matérial, prôVlded T*îth a pirojécting -{jiece dh bne end thereofi and 

eût; foldéil, âni ioined by suéh' projè'ëtïûg pi'éde sô ais'tô'foriti à lïâck- 

' "in^ *box hàving' k top ktid bbttom each coihpbséd'bî foui-ptetiës bf 

iiaterial oi "degirëd pret)Ortiohà, the bbttom beiùg f oftned iiy toMinè 

and cementing the. four pièces thereof upon 'éach otlier, as describM 

■ ànd shown ïn ietters. :^àeiit Nb. 132,568, dated' pctbbë^^2i,-lte, 

' iésued* tô Cliafles" T; ' Palmèif, is^Aiitïcipated' by box'ès' lireviouaiy iiidâë 

" ■" f6ï bottléâ'àrid iDuttoriërand thferèfoi% teid'Pàlitieî j^ïîtent-'as'téspé^^^^ 

the' flrSftilaim thereof, isvbîd;"'"' ' ■' '- "' ■ ■ ' ' •' ■' ' '-'• 

InEquity. .: !,.; .:'^ rii .; ;'î,\<.- > ■'! "'oV. 

Nixon, D. J. This suit ■Wàs origiîialîy 'feiWu^hi 'bj?' Gan- 
Tifughalii S'.'Pattèrson;" as îhè o\inier of cerïain Ietters jjstteiit, 
îlb'lsî82,^e8,i*atéd:Gctôi)ef'^l, 1872, îssueatô'oiiô€htoleaï: 
Mîïnër,' ïdF iMif rovêtaëilt iïi paper boxél; fegàÉinst' thë defendi 
Jût.'fd/'aa'itijtiiiietïon tWid^ianacdouât^ for- Violiatiffg ' the •%àid 
teiteri patentJ'' lâfter ftti"âi'nsWei: by th» deifèndàïié anii'thë 
ptifcl'îcatkJfl ol>th& teâfcituôlij? altid'the plaeirl^ lbë?''o*ôë"upon 
thè téfrà c'atendarfor fiiïââ. hëafing/àn à|)plîcatîdû rtfàs ïiiàdé 
'to'thei'ôoait'*è ÂMafend'tlra'poéteë^irigs' byittlaltiÉig thè NbVëity 
Paper BoxGetB^atly'^ eôi^iiâtïkJtt ôf ïhe!stWëi6f''PfètitI&yti 
vania — a co-plaintifE in tbë^idasë;" ; IlP^on hèaiilig%Ile*p'^iîca- 
tioa it appeaved in évidence that, whilst Patterson held the 



li^g^l t^tle ttp to ;iii*tent on;:vî]îichirthe suit -nMs broûght,: the 
safi^,«!o;i3)oration was the e^ui!bilt]ble ownér, anâwas solely ifi- 
ter^sted in; the gaine and damages following A decree for the 
cQçiplaijiant. JJnder thèse circumstange^ and also in yiew 
of the fact that ail, the jeqstsrof the suit had thua far been 
incurred by the corporationfop its eïp'eoted bénefit and profit, 
thf court prder^d the afflendnaent to be ïnadé:^ See Slimpson 
y., ^o£^€r«, 4 Blatohf- :33,7. ' ;. 

The answer of; the défendant, raises severji,! 'isaueâ, but as 
the only prgof offejred hy the complainant irasthat tafcen to 
establish^hftirjiJtima facie c&sè'ii;and as that limita the con- 
troversy §pti^^ p§> the ûrst daim of the patent, the défendant 
bas confined his defence to said claim, and ail hîa testimony 
merm tpi relata tp the prior state of th^ art, for thé purpose of 
shpwing ;that;Palmei: Waenot the original and first inveûtot 
of th<e improvem^ots in paper boxes ^«âcïibed and made the 
Bubject^mattiei^iof .said claim. i i<i !^ j 

t' Turningtpihç^ patent j^e flnd theclaim to be as foUows: 
j'Tlie jçhejeti A, (in- figure 4») -pïovided with the projeetion or 
çpnneotion pièce;, B, «andcutiaQd foldedslibstantially as >de^ 
^ribe^ an4 rep)riôsented,.ini ôrd«i! tp çorlstitute in whole or in 
part a pa6king,boYt.;âll being sabstantially as'set fôrtb." i i 

The specifioatios^ ai^u^uite miûUte. .' It iismot. easy tP 
referjtitelligibly, without itwing, figure 4 of tbe patent before 
us to,illustrate,the refereticç,;: It maybesaid gêner ally "that 
tbe first cllaùxi relates to aisbeet of p^^teboardj oc.other suît-^ 
able Jtnaterial, prpvided -witb- the.^rojection ot conneoting 
pièce, as shown in said figuré, aaid ont and falded and joined 
bysaidfprojeçtipp pièce so as to formi a packing box hav- 
ing a top apd bpWiomi each composed of four .pièces of mate- 
rial of the d^sired (proportions, the hottoin beihg fox-med by 
f olding and oeinenting the (f o!uj? pièces upon each othèr . " . ; 

Js 8ueli,%«pniibi»atioo^, in thèiformation àt a paper bpx, 
ne-w, landi ijatentjftble ? The «Tideniie is ail: against its no velty . 
Spyeral ; <}i|fweHt; ipaper : boxes - ■weïe exhibitedj calléd . by tbe 
fiE)spe«ti'He, Kitnesses bottlebaxfes, biltton b0xe8;'and-silk-back 
button bç^efe ail oivrhioh cleôifly aiitici^âtô tbe box de^eribed 
and çl^ime^ by/,Palmer. ;,;!; :;; ■,!]<' ... ; ;; 
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Dr. Henry M. Smithi^ ^président of Smitb'â ■ htînKiéopatWc 
pharmaey, of New York, testifieff ' that a* éarly as' Ï890 he 
caused to be manufactrtired :* paper box for pàckihg inedi- 
cines, construoted as^ follo*S': "Each \(rfapper or box was 
made of one? pièce of '^asteboardi eut of the requisite size, 
creased 80 that it would,fold ôTei*, making the four sides and 
two«nds, thrèe sides being single thiokness andoûe side double 
thickness the ends being two or four thicknésses, as we used 
two of fomœ flaipB. When thè side was double thickness, it 
was •where^'the'.boX was glu'eà or riveted'togëtbèr, becausé 
WB did bothii ■ : The box ■s^asfiHôd through what wéVould call 
•the'eiïds,ffwHM were then fasténed 'hygk(&, & 'Stritig-; br ieît 
unfaatenadi?'!' iit. ; ,i.. ; :.; ;■ ■ '■ .-^ ■■■ rj.rû'.h v. i ■";,., ■.■^■■: --■; : 
■ Jamesi'paavey, w- prâctical' pffiper-îboki ina/tëir," be'gâtt 'iû 
•18)68. .toi niaiïè isqualtieiîbûit|ile bflxes'fôu T.vMtt:^ls^teé*«8ii-'Géri 
ofitEailadelçiiiiàvj'iiTlieëew-werô o\i^-onP ttiiW^Mmfida^ ôf 
board, and scored on a scoring Bïâ<îhièfe','^t)fiSé'iWîh'ë,'!lA'p; 
andoSotneB wtthduiliji li^omè with >&a0^^mài^^k6àiê"MM'c>ut. 
Thetb<îœ^)plittiAgither!wi<è!iflKia(p*-o]!P*hî*t ^ eàcllf>éWiîta^U 
fo6r?.scBfëiahaï%9:l«ifgihWsè'/<lbJfe»tofe,&t«P'Wifthi*«*}âg^^^^^ 
sebOTe>lthfe?tob»îdiït8hapdjtaB4ito»isc4ï*-t»ii»^«*>Tcfe^ 
f orm"t]dé-;fâuk)di»pa?bail9acfe' 'enduof '>thè^4)o*9*!tfefâ*i*h«8e fÔSï 
âàpç^jwei* aûaa6ïlby.«Ut*iûg tÊis^asaïû* W^tië'i^i^^ niii'^ks, 
wMsiai keîMi(piaatei«]to8Swi8è,;aiid8f^éM>1litèHdl6li''J,fyt' 'the"t%b^ 
â«ul*'bqiftoiQ.'ofe the-^bdxx^ndithat'tfae 'b«Ke«fh*è«J'j0lhéd! iti 
tïàmîlaBitPorai- b^iîglûiiîig^His' iâïi*l«)n: tiicf^ iSSsiïeBii afÈ^'-thréifedii^ 
tprite seoured' tberein ■ by pasting !a"labeï' iôt* i«Trai)pè*^o^èr "Hliti 
foldëâ,ia(pBbii'fthe'endsiof!<d(ie.bôXi,*i ^^ ■'■ '^i i-i7?oif>^ hù .:>:!■! 

ïo tbelsameeffçct ia:th6 évidence of Mr. 'WHëelèr'in-*ëgaÉd 
to the buttoniibocces ïnatoofaetared at ■ N*ttgfetfiék' ând' Wëlt- 
port, Conàecticut.tMïty' yeàirs ago, for'tbé pacliîrig' bi bût-' 
tons. ■ . He iays' : •" We[ «ut a blank bf papët^&i' ittâvs» boaid thé 
reqdiaitçiHJze df> tbe box,!'andiiheà we run ii'thrdUgh -à stfor- 
ing machine 5 we îsoored it^ ofosswisé four tithés, lengtîiwîse 
twice/îand We ciit down the scoring on the ends to the sèorihg 
length-wisè ; we cuti eut the corner of bne end, what we bail 
the lap,and then folded down the flaps that we made by cùt- 
ting down to the scoring; then we paste whàt we call a 



wïappeE, and folfl it ,right o^eÏ! th.e gâateboatdi wMch: forms 

the box." ■ -f ,-;■'. -^i^; '.il' ' ' ^ i-; i. - '■ >■ ' '" 

In view of suçb testimony it « not gujîprising that the 
complainants did.noi,appe^r.,atitl;ia,heaTing ta gustainthe 
validity of their patejat. , .Jt isiantioipatediby thèse eSbibits, 
and, being void, f or . wan,t ot novelty, tha complainants' biU 
must be dismisped withiflosts; .:, . > ; j'; 



il_ùi'):!:: 



, 'iOiie .for thf RT^^uct. ^ fflf 4)»a|.^.^h^;çe-}^S,u^|f}«V-thS. IffÇ^HÇf .^?« 
'"Valià.— [Ed; - , ■ , 

.toiîuji! niM jiu -^f hbiKiu ç^irv i-}f\,<.>v.[ ')'n ,w; i;n,:j!<[ .Jni'i>i'«q 

., „.^(3[^i4>iE.;J(£âî;n?g4^fK'flmà J^>,v<p.. Awwi«*'&>î3i©WnpIak»»nt«^^ 
il Ç'|i,a^^6s.^..^iifoAfift49^de(Eaiidffiit.) i; ; ar;8 .b\ ,i»juvr.i>'jV .v 
_ ,Lpwsij^,,„Ç.\ J[,.,tiIii,|i<çfio^4w%e)îi-wJiti» to^iîStipttlatioji'MltiW 
PWt jje^jj)f|iijç}î, ,^ft Jt>rftugtiîi .^fti c,«eiPi t.(^: a :mtr<m^f^Ua.f^&iA 
^W%^.^K^ i^S Jp;?i4 Wfi? .flraJijîi litc^c^^Mj i«jp8Bs% I fcaA bayft 
cjarifff «lfe9/)iîsi^|(^^)yj^i|itj>jpr,flifth|ftç; flf ithf ife»r ««hibita^ jffiibA 
o^ r as, infrjjijg^^n^^îjwerQi .fçid. l?y : ^K^i dff^tldftpt, T»ithia;itej 
tij^f 8 e^bj^çed . ^ thfi, ,9tipHiatw»K )mà, i& (.«PJf ) *^*r«^ siMh 
■whether t^^^y a^e;"T,ijc^ejr l?irpflpzç^"ii ;ïhPiep.s©bas,ibfl«JB bèfoises 
the .çpiwtif^ vfl,ri!?ins,p,^gesi and]tbfi,parti€i8( '«Ljfepi'ested a^fe jôiOt,j 
at,preseijjÈ|ç^isagfee4.ast9.,wfr^À9/^h^'{r»cli»j4'bïiw,!?e;Qlàime^ 
in re-i.s8p^,,No.: 2,3r56, n%raei^„,p;pji,is;arm8hed^(M;ji9iIjad ,ând. 
he^ted, eitlief, in , one o.p)f Fatiion^or, iWorei, jn. such • ja) pvanner 
that a coloi^i ^baji ;be imp^ijted tc^ the; iron ; itself hj the beat 
and also to theoil pryarujsl^.; If, ,the iron is first colored,/ 
and then merely vamigl^ejj» or if the coMingof varnisb alone 
is colored,^ the invention ha8,not j)ç;en practiced, so farias the 
présent case is concernedi ,. , 

Qî the four exhibits, it îp, not proTed tp my satisfaction 
that Nos. 1 and 2 were sold by the défendant at times or in a 



mode to bring the «cales within the stipttlation. They wer© 
ordered of the défendant for the purpose of making évidence, 
atid were by hitn prôeured of the manufacturers about the 
tiiûei ihat the stipulation was raade, and are not, in my opiti- 
ioni^fâirly withio its scope. In No. 4 I ani ôf opinion that 
ihe varnish aJone is colored, f lû No. 3 1 disCover Tuoker 
bronze, and the sale of articles like this exhibit î fiiid to bave 
been made, and to infringe. 

The able argument for the défendant requires me to say a 
word upon the law of the case. No question of novelty or 
patentability is left open by,the agreement, excepting the 
validity of the re-issue as a re-issue. The original patent 
was for thé ^rocess of tùaking a newkindcf bronzé, and was 
re-issued in two parts.-r-one for the process, land one rfor/the 
new articlei' The new patent îùt thfé proceBS was* eastained 
hy Gliffordi J. Tûbkerv. TiàkerMakfg Co. l'Ô Ô. G, 464.; The 
présent patent for the product was upheld by me on a motion 
for an injunction in this case, on the authority of the Giiôd- 
yeaï <mB68. • ' &m(j>o<ià^e<xr V. 't>ày, 2 Wàlli Jïi 283 ; Goodyear 
V. Railroad, Id. 356; 2 GliflF. '391? Eubbèr Co.\. Ùoodyear] 9 
Walli 798; Couftcil at this heaïiiig havë'èited Powder Co. v. 
Poteder^Wark», 98 U/^ S. 126, in' whî«h'it 'wéÉ* ' héld that ia re-' 
isBue for the eompôUtid of bitro^glycerinetrith certain othér 
substances was tioid,becâUâé the original patent was for a 
process of èxplodiàg nitro-glyiîerine . Thè' dâsé Îb caref ùlly 
dirftinguished fïo^ 4h6''GôOdyear casés. Tif,'*'sâyM Mr. Jus- 
tice i Biraidley/ "the patent hàdbeeîi, not fdr the mode of ëx- 
plodiiig' B4tro-glyceriîïèj''''bût fOr thé "p'rocé'^s bî èlûmpound^' 
iùg îiilro-glycerine- '*ilb '^giiHpo^deï ' and other riubstanees,' 
ihadvertently otaiittitlg-tb 'daim the ètclu&îve urie of the sUb- 
staîicersfsofpï'bduced, thé oasë'Wôûld hâte beén orifebf 've^ dif- 
férent consi.feation;" -Page 186'. He then ëhOWs tlïât this làst 
was the case ôf Goodyear".' It ïé alsd'pfëçiseïy this case. 
Bronzedf iron is' the necessar^y prodùct of ''the proCéss of thé 
orijginûl""patènti ' -'t naay fail'to tàée the différence' betifréen the 
Goodyear and the Powder cases, but I must a^cé'pî the decii'-' 
icaiitWtthere'is <à âiffôl'enoe," aiid' mùst àpply 'the law ac- 
cordànglyi'as'well'ûtsl may,'' /• '• '-- 



• ïiï noéor^aitoe-w^ith. tfaerstipUlation' therei muet ba auf ji^ajeirr, 
locutory dëeree for: the complainaut fo|r an- accQdnt j ; tjie ift- 
j'iUriçtion heretpf<>re graoted to'fttahà.rjntil .fBrtherlorfieï.: ; 

'NrtVK.' âee T-ucker '<r. Burditt, 5 FED. RÊp; 808, urii'Tàolcér m.Corbttt: 



I; , PoTTER ai^d.ptheris,,». SiïiwiVRîf' ; : :. :' 

(GirimU CovA-t, 8. î). N'eu) foi-k January 22, iSàl.f '''''■ '' 

'::'.■. ..;•:; .i'-' ' • . ! .•:,; 'x '.<'\\ i ' ,<.,! dX '>-.s:<|.. ; ',..;, ; .:,• 
V HB-TSSUE— ^AttUEE TO Dç^SCKffiB BXISTING COMpiJîATîOjNS .otQrII^-. 

' Itis'ol'rio coiisëquerlcethM'à re-issue'states that certain combina-'- 

' tioné'àt*ë found in the t(i'achi»e ■wMiéh,'*\)-iiliàbt i^i a'Certttii i^ayàlid 

., ■ efifect certàm recuits, wiipn> the origijj*! dift nqt 8taté;tliat[suçji cômf ; 

^. binationa vere found th.PTfij^oi;' fajled^tostatp that p^iç} mode? of ope-, 

ration and saiçi resuJfs wônld f pîîow, proyided the saîii 'combina tionS 

'iû^aet esastéd in a machifae înatfe Sccoïdiiig'to the'dra^'liilS^itîd dfe^' 

' • i !s(a-iption m the- original paillent, or -proTided thè satà' tnodes 'oi \ opéra-* ; 

,, ,, jtjpn and the ^aid resultSjin^fi^tfqUçjïjçd^.at m^hjp,«,M 

% IIe-I^BUE .:îroj,2,125— ". iMPEOyflMENJll t TS. 8ç;«v:igp;^M|^^jNi;s," -^ te , 

r FKirîGBMBHT. . , . , '_ .. ^^ , , i, .,■.-,;, ; 

' ■ Re-i^iied' iyttérs'pat'êBlï'N&! â;i2S,' èrantëd' tô JoM fiacïéïder.'D'é-' 

cembet 12, 1865, ^for an' "fïnfrittgétiiftitii'm séwiùg «iàChli«3S7'%«M' 

- ; ■ , ;»ra/jrî w*^^l*b,ôugh Q^tj^io ^pçqiflÇîdeyip^? weieiovindintheideffencbi 

f i,4nJ;'s;Hiaçljine,.not^kno,-TO -pr W 'jse.at ,tjtie,datp of ,the. Bacl^ldep.^ 

'inventions^ — [Ed. ' , ' ' ,, ., 

r. George Oifford emà Sohmon J^ Oordpn, foi plaid tiffsn . " f ; 
i' Wëliam H. McDougaM, toi dieîeind&nt..o?. 'il j: ,(!■) -, ;>■'([ 
;j;BLatchfokd,C. Jj Thià suit isbroaghtionî-et-iseuBd letters 
pafent No. 2,125, grantedito John' BaehdderjDecember '121 1 
1665; foran "improvemerit msewing maehiires,f(ih« origioailr 
patëritihaviiig been granted ko hirbiMajy S, 1849j andi exteûded; 
for sevenyeàre frotoi May 8; 1868^ and ire«flésOed tô Mm Sepi' 
tembear 22i 1863;)^ theiaidir'e-issuedpateû'i hafring (beiefo;,. by ' 
an sctiof congress approved Ivàj 14, 1870jt^l6fSt. atlialrge, 
65-6j) extënded ffôr seven yéârs fromth.eeiglilh lof Mày/ilJSTOlî 
ThiiS : saBOie; ^e-issue Wiàsî modiOTi teoiïsidéjfatïek by f ftiis oétifts' iiii' 
PoUêriv: Braunsdàr^fi'fî-iBVitahf'i M-, a^im^Ëutàelder- •s^j'Mmd'-'^ 
ton, 11 Blatchf. 304..j.Ntiinereiisi qtfêbtibn» mised ''iti''thep 
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présent case were passed tipôn in thosë cases adverseîy to the 
défendants therein. There arfe 14 elaims in the re-ibstie. In 
the 'Brauûsdorf suit the- diBfeédant's machine was the iEtna, 
machine, and was keld to in£ringe claims 1, 2, 3, 4, 5, 6, 
and 11. In the Moulton suit the defendant's machine was 
the Whitney machine, and was held to infringe ail the claims. 
The MtjiSi machine Ead à wheel feed. The Whitney ma- 
chine had Allen B. Wilson's four-motion feed. 

The défendant'^ macTiiîfe in' thé 'ptësent case infringes ail 
the claims of the p$,tei^tj. It is .coptepded, for t^ie <i,^f endant, 
that the re-issue is not for the same invention as the original 
patent, and that tlie re-isMe déscribès and'claims more tliari 
Bachelder actua^ly inyented. . î»Ij;,.,IÎ. S. EenwicJ^, an expert 
■witness forthe plaintiffs,iitBBtifies that every improvement 
that is spectified in the rei-issue is found desoribed in the 
spécification and dra^vings' of '|;he .originar patent. 'There is 
no tesjiimony in ,oontradiçti,on .of ihis., This being ,sp, it fol- 
lows, necessarilyv that every comiMnation .desoribed in the 
re-issue as pérforming' a gîvén office exisîed in the machine 
desoribed ând shôwa in the spécification and' drawings of 
the original patent, and perfprmed., iii a machine constructed 
in aocoïdance with the spécification and drawjngs of the 
original patent, the same office that it performs in a ma- 
chine constructed in accordance with the spécification' and 
drawings of the re-issue. Therefore, every such oombina- 
tion might hâve been patentéd in the original patent», by a 
proper claim. If so, not only was à re-issue proper, but a 
re-issue in the form grantèd. It isiof no conséquence that 
the re-issue statesithat certain combinations are found in the 
machine whiob toII act in i a certain way and effect certain 
rèsults, when thè original did notstate that such combina-, 
tions wére found therej or fàiled to state that said modes of 
opération and said results would ïoHow provided the said 
combinations intact existed in a machine made accoïding to 
the drwiugs (and ■description in the original patent, or pro- 
vided the saîdiùordéa of operatioaa and the said results in fàct 
followed in a machine bo f&adé. To sûpply suchdefeots is 
the very bbject and office of a re-'isaue.. 
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B is veiy clear tliat' thè cajyedpieoeifjof «îeiai in iàé 
Baehelder machine aets; not onlyi to ididcJiargB tlie oldthi feoia 
the teeth:of the feeding bsH^KutJto receivo thBicldth aftér it 
is: dischàrged. . If ;thaftbeifeo, itl-waspro^èr. to.oàll it areceiv- 
ing.plate in. the re-issmêj and to ^t forth' ite office as suoh^ 
althoagh the original failedio do sd; ftndy indôedj bèdause the 
original soifailed, its office iùâiflcharginglthe cloth/being also 
set fôrthin the re-iasue^; Se, ialsoyai-td tha! pressure; roller. 
It is, infâctj'according to the deàcJ-îption and drawinga of the 
original patent, a yielding pressure roll«r;l ît is (âo ,ealled in 
the re-is^ue, but nbt in the. i original, :it;being called, in. thé 
original a heavy pressura uollen It:waB propérj in there^ 
issue, to! càllit yietlding, the re-issueialfib paMiûgiit heavy. ; 

It:is contended for thè defendahti-that his .machine cànnot 
be;held to infringe foori-the reasoii allfBgôd, Ihat the 'speeifio 
devices fdund in it were not'lknàwn.or iniuseat thedateiof 
Bachelder's inventionsj 3?he lepeloifio' dévicBs espeoially aie^ 
fefred to are the foiir- motion feed and the pr^aer*{ooti.' But 
the four-motion feed in thedéfehdaiit'smaeidne adyainces4he 
inaterial tp bte served, regularly and HorizontaMy,.by aa inter- 
mittent motion, over àndnpon the horizontall holding • sur- 
face through which the needle aots,'and oveEiând'itiJ)on,the 
supporting bed; by' which the imaterial is supportedj and de- 
linrers it automatically,-, withoat reqairing -the: se#ingf toibe 
stopped for the purpose éf attaching freshi portrôùs of ,the 
material.- .''The teeth of theifeed-bar project throughL;a slot 
in the, horizontal plate or holding surface through whioh) the 
needle acts, and engage with ithe material and eômpel it to 
advance when the feed is movëd forward. . 

In the Bachelder machine the feed is a belt with points, 
which penetrate the material: and eairy it f orward' intermit- 
tiSntly, and is. returned, lafter delivering the material fed, by 
passing around rollers out of contact with the material. The 
defendant's feed-bar movea direetly babkward; after dropping 
out of contact with the material. But,in respect; tosupport- 
ing the material horizontally while itis being fed, and fak- 
ing hold of the material and advâncing it by a regular, auto- 
matic, intermittent motion over and. upon thé horizontal 



"318 TzimRm rekmïteb. 

holding ferirlatc© th»oug|iiwhicb thà* needle ao'ts, a fresh por- 
tion' biëiiig iaTten/hoteiôf laud.ian 'equai;portion. delivéued'ài 
èach slitohj and perpetualljtjdtelîr®ifiçigithé' material on thé 
receiviag -plate/ ëo-'tàatranydengthoof seaùi desicçd tnajf> be 
fàd through and delivèrèd dùring; thie continuousi action of 
the maoMiie, théiw'o feeds pbrfôiim thdmaïQe operatioua in 
thé same 'wày, and iby subeta^ïially the satoé meàna. Thèse 
opérations iia(| nott beeaa performed by any feed, in côinbîna- 
iion witlj the otor tbingSitis èoaribined with inthe Baeheldei* 
machine, feefoïé Baelielder invented his machine. : This 
feeing sov àny iapaprèvBment ihthe feed^ whilé the opeira tiens 
soîpeïformed'byit aEerètainecî/may be patentable in respect 
to deing sometEiîliig by the usé of it which the Bachelder feed 
would notdoi'but ît eanntit fte usefl to perfobm the opérations 
rèferred'ioi withoùt jnvading Bacheldeir's rights.ç ! To; say 
that this.'àtaprovementdnvihe'fôed may be nsed, because it 
has fyaiurçs.in it whicbidid not ex&t befor© Bachelder's,.&«dj 
leads nèeéssarSy to Ihécoriclu'sïon that if tliose featurés did 
eiiteé before Baohelder's feed, itcould not be used, Yèt) if 
th(«e featnres did exist before Bachelder's feedthey could, of 
course, be used always as against any olaim under Bachelder's 
f«edj -Bachelder eannot interfère witb those featurés, so fat 
aS'they db noteoacefri&eïmselves with.tlieipei'foriîianee,jin 
sdbetantiàlly thje isamé way, and by substàhtially . the samé 
mieaiis, of the" same opérations vî^hiob^ his instrunièrltalitiés 
perforffl.jvbut, iifthey do concern themselvés with sueh per- 
formàaëe, h,e can interfère with them for the veryireason 
that they did not exist before bis invention'; while, if they had 
existed before his iiiventionl he clearly could not interfère 
with thetei..' : : : ; ': 

The sàme remarks apply tO' the presser-foot in the defènd- 
aÉits' machine. It àids in feeding,*ànd acts as a stripper ; but 
it àlso 'performs the same operationv in the same way, that is 
perfomled by the yielding pressure-holder of the Bachelder 
■machinej 6f resting on the uppèr surface of the material, and 
holding it'to the bédibëneath on which it is supported, and 
adapting itself; to the variations in the thiekness of the mate- 
rial. The fàet that it is a ToUer in the Bachelder machine, 



and ie iiot -a roller» in the defèndartt's m^eliine, ife of^no 
iiùportaûee, that being amereimatter of friptioni : iSd/4ctioH 
by weigbt in th« fôrmôr, and by'a'Bpring in^the làtter^imakes 
no diffei-ence. Onthcoquestioû of noveltyi it is suffieient to 
say that none 6î the clîrimis of theJBachelder patent are 
anticipated by Thimonier, or HowCj or Mouey & Johnson, or 
Conant. The claims of the' patent are for combinations of 
mechanisna. Thosé combinations have^meceBs'arily, certain 
functions and modes of opération,' "whieh a*e set f orth in thé 
spécification. But the claimécare net ciaiina to functions or 
resiiltSi The combinations in àny inf ringing machine must^ 
of course, to infringe, hiave the same futictiohs and modes of 
opération which the Bachelder combinations hâve; but, in 
addition, the means must be substantially the sàme. 

There must be a deereé for the plaintifs as to àll tha 
claims. . * 



Knapp V. JouBERT ànd otljëra. , 

{Circuit Court, N. Di New Tork. Aprll, 1881.) 

î. CoMBiNATioN Patent— SIbchanicaii Equivalents— Improtbmbnt m 
BucKBOAKD Wagons. 
The subject of the complainant'a patent was an improvement în 
. , buckboard wagons, whereby a sustaining sgriag pr springs were, em- 
pioyed to supplément the functions of the buckboard, bracing it at its 
center of pressure, and yielding with it at its ends, in response tôthe 
pressure at the center. Held, that, as the complainaht \vas the Hrst 
to employ the sutaining spring for the pecuuliar fupction ■nrhich it 
performed, he was to be protected not only in the particular devices 
which he employed for that purpbse, but against ail other devices 
whîch were the mechanical' équivalents ofhls.— [Ed. 

iV. Daue/îporf j for complainant. . 

Esek Gowen, for défendants. • ^ 

Wallace, D. J. I am - of opinion that the défendants' 
buckboard wagon, manufaoturedunderitheir patent of Janu- 
3.ry, 27, l'SSO, is an infringeniént of the complainant's patent 
ol September 29, 1874. The subject ôfthe complainant's 
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patent îs an ibiprovëmeût.iii bueiboard wagons, whereby a 
sustainiiig spring or springs are employed to supplément the 
functions of the buokboafdj'bracingit at its center of press- 
ure, and yieldmg with if uat its lends, in response to the 
pressureiat the center. SHortly ^priortô the complainant's 
invention,' George; E, Norris -introduoed a iceintrâl supporting 
spring in the construction of;|spriûg-board wagons, and ob- 
tained a patent for; his improvement September 8, 1874. 
Siaderice was a C-shaped spring, to the endsoif.-whichlongi' 
tudinally conneoting braceixodsiiw'ere; fettached, which ex- 
tended ithe wholef^ength of tàe'-Bpring-boàrd, and were fast- 
ened at one end in the hind akle of the wagon,, and at the 
other to the: head block, in front, by nuts, which renderçd 
the brace-rods adoustable whea it might be désirable to reg- 
ulate' the tension of th^ç apring. The spring^board at its cen- 
ter rested upon the steel spring so that the spring formed a 
support for the board, and measurably strengthened and 
steadied it. 

The complainant's improvement présents a radical depart- 
ure from that of Norris in tharthis spring is rigidly fastened 
to the spring-bôard at the center, while the ends are allowed 
free play to elongate or retraot in response to pressure at the 
center. His spécification ,describes a curved metallic spring 
of Wch length that when it is rigidly secured at the middle 
of its length to a batten oros&ing the buckboard at its center, 
or to the buckbôàrd itSëlf at its center, the ends' extend 
neàriy tp tbe, ends.of tjie buckboard. , ,Tlie end^ pif the spring 
are provided with a hook» wbich is received in a swinging 
link which is secured' to the buckboard by a hôok or stàple. 
Thus the ends pf the' 'spring are fpee to expand or retract, 
according to the mpvement of ,the buckboard at. the cwter; 
and, while in Norris' construction the spring and spring- 
board are independent of émh. other, in the complainant's 
they constitute practically a single device for the purpose of 
regulatihg the elasticityof 'the wagon. 

The défendants bave appropriated the complainant's im- 
provement, unless they bavé dispensed with that élément of 
his combination which consists of the device for holding the 
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ends of the spring. The complainant claims the combina- 
tion of the sustaining springs, the ihooks, jçûd the buckboard. 
He does not claim the swinging links, and it is évident from 
his spécification that this part df the déviôe ié not essen- 
tial, but that the ends of thejspring. can ijesifts weil directljf 
in the hook or sta'ple ak in the' iink, and perfortn tbe'func- 
tion aséigned tô them of eiongating'or 'ré'ti''actin'g \fith the 
pressure at the center. 

The défendants' spring rests ,a,t,eaf3h;end; iiU^a métal plate!^ 
called a keeper, whieh is fastened to theihuckboard, and holds 
the end of the spring in its place, but permits it to play back 
and forward. It performs the same furiétion of coœplain-- 
ant's hook'. It performs tHis functîon în the sanie way as 
complainant's, because it is located at the same place, and 
Controls the end of the spring in the^ same manner, as com- 
plainant's device. It can bë'callèd a h'ook jdst as Sp'pro- 
priately as complainant's device can be calïed a hook. 3^ej,fher 
of them are technically hooks. If the complainant had not 
been the first to introduce a spring which oomplétely supplé- 
ments th&èlasticity of the buckbtiiàtdv'rft ali 'parts of the buèk- 
board, by being rigidly connected with the buckboard" at the 
center, but freé at the endô tb' r^âpoù'd ■ tô^'the movetoéntd ■ at 
tbè center, it would be the duty ôf tHè ■<iourf to^ sèàn' ûibre 
ctitîcJally the devicé&'hè hàs' employed io^gocoinpiiBè'' this 
resuit. If ôthers before him hàd-ldcâtéd tll6ispïing ashëhfts; 
but' had uséd other devices'for cont¥olliiig' itè- aelibn at'lthfe 
ends, it would be necessary ■ to ■ mâfk ' iWé pteoisè point" (É 
departure between his devices and theitsr'-' Bût, as he WaS 
the first to employ it for the peouliar f unétioa it pèrfornis', he 
is to be prdtected, not only in the pàrtïcular déVices which; he 
employ s for this purpose, but against ail other dé vices' which 
are the mechanical équivalents for his. I càÊ'not biit belie-vé 
that the complainant was thea'ûthor'ôf ah impïfovement of 
essential merit in buckboard wago'ns/ iand that the défend- 
ants hâve substftiitially appropriated Ma invention. 

A dédree is ordered adjudgiûg infringeiû'eiit of bû%h claims 
of complainant's patent, ma for an injuûotîoBf and a^coutit^ 
ing, with éosts. . ' ' i ' ■' ' ' 
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' Root and. otliérs î), Lamb. 

(Uirauit Oifurti p. Mfueachusetts. February 24, 1881.) 

1. iNVBirrioîr— CkiNSTBUG'KÔN'r^WoBDS. ■ • 

The ordinaiT:; sighjflçati'pn of ttte wbrds used by a patçaffee in de- 
scribing his invention must haye their :weigtit wben seeking i'or liis 
meaning. 

2. CiAiM— Construction — ^tatb op the Art. 

A elaim shotïld te limited to tlie spécifie improveirtént desferibed, 
' T?iiare the state of tie art does nût adnaiit af a great original discov- 

■ ery ■■ .. • i.. 

3. LsiTTEES Patent No; 96,0:37— Sheet-Mbtal TrjBBs. 

Eeld, therefore, that a patent for " the improved methotj, herein de- 
âcribed, of malting tubes tiy rolling the slcelp with longitudinal ridges 
and furrows on its altèmate edgè-fàces, and lapping the same in a 
spiral direction toform a^ iock \n the manner specifléd," was not 
applicable to the subséquent production of sJieet-metal tvjbei with a 
continuons folded outaide seam, made by a machine subsequently iu- 
vented ànd used for that purpose.— [Ed. 

In Equity. , , 

Samuel A. Dunca/n, CaH»ten Browne, and Roht. H, Duncan, 
for complainants. 

John A. Loring and W. H, Drury, îor défendant. 

LowELL, G. J. J, B. Roiot, aissignor of the plaintiffs, ob* 
taineà his patent, No. 96,037, now in suit, October 13, 1869. 
Heheginsby saying that his invention consista in a spirally- 
lapped matai tube, formed with a loek foUowing the direction 
of the spiral, by constructing the skelp, of whieh the tube or 
tubing is made, with a tongue and groove, or locking ridge 
and furrow, on reverse sidea of its opposite edges; so that, on 
spirally wrapping the skelp around the mandrel, its edges not 
only lap one over the other, but also establish a lock by the 
fit of the two tongues in' the grooves of the skelp ; after which 
the tubing may.be welded, ox.the spiral joint closed by solder- 
ing, or otherwis'e. i He then degcribes and draws a skelp with 
grooves and furrows on each side, which he saysjmaybe made 
by rolling the Jieaded skelp in one opération; ândthât the 
sajpe beat will.jSejve tù.effeet the çpiral twist of the skelp 
around a rotating mandrel, in doing which the edges of the 
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skelp :\yill form a Ibdk, letc. ; and Hë explainb ïtsfiadvantaigeBi 
H&jtbônôu^estBa mocHfioatioii;ctf ifdrm,/byow<iiiBh ihe Bteelji^ 
shoûld hayô wholly ,' or maiuiy^ axidgé oivonéi&séiinàa f ufisow 
OHÏthe other. l'She patent^ôJËSce refused tofgrani hiin'» claini 
for a spirally-foriâed tûbe,'witiiia:lockfollowingtlie;direètiois 
ofrthe spiîml;! but gave him "tlaé liriiprovéd metbod, herèin 
describéd^ oî making tubes! by roUing tbe sketp Wittelbngiî 
tudioal ridges and furrows bn^'itsi altérhate,edge'face»,i^aaïd 
la{^|dng th'e saaxie in a spiral direction, tûî fècm a lock'iu tbe 
mainiier.speciiied." ■ ■ ■■ ■■:'' ^'^''i ^s "'(,■::■ '...■ -^-'a^fii 
!, ,'Bitchié; began to experimiefntiupons the uiachinain -1870, 
which was pàtented toihiùi in; 187'2, ïor wihdiiig sheet' ffietai 
mUi!& spiral'tube with <a continuoùs foMed sôam on its outside; 
Beaides the ipatent for the maobine, be ïeoéived one îor the 
pipe, as a new article of mantifaottireii ■ Soiaeiyears later, Root 
inrented a mia,phine for making 9iiailarpipiei;(a3Qid both parties 
fereunow diligently eïigàged in making ^iirHat mày be «alled tbe 
Bitçhie pipé, which faas prored toibé a valuable article rfor 
many puBposes. The only question; is-jiwJuJfinvented it ? The 
plaintiSi Inâists that hè invented la spiraliyKWcAind tqbe, with'â 
locking seam, as a new and original ideàiiwith one practioat 
app,lication,f'aiid can cover ail/ tubes whichs corne within that 
Woad description. Thè défendant; saysthat thepiatent of 
Root givès no inËitruetion in the art ofrjmàking pipes of sheet 
metbl with folded seams, in making ^hich ino fire is used, ànd 
none of the particular processés deècribed or ireferred to by 
Ro(}t are employed;; and that sucha pipe :or tube requiredin- 
Tention, not only beyond but entîrèlyapart; from the procasB 
pf Rôotj; The patent-office appèarsto havè Been oî thisopinion,; 

Avery large partof the record consistsofj arguments iiï the 
f orija Of dépositions upôn the trtie construction of RoaVs specii 
fication andi itS sufficiency. rThey are able arguments^; buia 
few linéSjOf ispdçi^Càtion wôuld hâve been;w6rth,them,iall. '; 

Mr, Eoot testified that after„^e had madeihis invention îdt 
apïtliçationto welded, tubes, ifeoocurxedto him that the mode 
cff' opération might be -appUed! to tubes ôt sheet métal, and 
thathe then dcew the "nlodiûcation.clause,''jand causédit tb 
be inserted in thje- spécification. ' This he repéâted sevèrallimes 
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in ÊhflQoitrseôî hiàdepositîoin; , He and his experts further 
tesitify 'tbatia^o^iiwelded itube could not be made by follow- 
ingtbiS modifiad. desoràption, and therefore it must bave been 
intend«î:lorsomethingelsè,and that there is nothing elsé but 
sbeet métal Éo whioh wecan. rèàsonably refer it. ' 

It came otit^ at theend oif tàa crossTexamination of Mr. Eôot, 
tbat be(had preserved the roagb )draft of some earlier forma of 
bisrspficifiôation, and tthis papetr being put into th% case shows 
upon îtM face tha/t; the mbdiÊcation clause; wa» not ârk&tt&V' 
thought, but the original for m of the spécification; andtbat 
it "ïrate nbtinteiwied.ta ref^rtôisbeèt métal, but distinctly ànd 
solely tb, platei metài. Tbeirëspondeiit's counsel commented 
■sdfth !grea,t sevearity u^n; Mr; Eoot'Bseariier évidence, thus 
odûtradieted,:»sibeing intenifeîonally false; but it isnot ne«es- 
sary to impute anythiHg hutifoi^ètfulness to the witness.' 3is 
readinesfe :< in î ipuodueiifg a paper.i iwbich he might hav^ sup» 
pressed, OTght to weigh verj^ muob in his favOTuponthemoral 
isèue, if • there were sucb in the oase. The faot isjdaœaging 
enough without epithflts, foriit destroys the whale** argument 
from a supposed inteiit; and destroys the value of Mr. Eobt's 
mernory^on otherpointe. !■ îi;- ;- • .n ^l. • ■ 

TJie state of the arti,;,as showh by the Eoiglish-patenti!^ of 
Buia: & Ghilds, is that spiral; Jweffléd tubes had been- made by 
Barif \vSth aTa/bbeied < seamvand by ChiHsrwith a soarf ed seatù, 
besidës ;the' vefy ©Id and weU-sknown butted 8eam,>by iifaich 
spirallyrwoundgunbdrrelsfaadibeen madé; Towardsthe close 
of ' Ghildi^' speoicfioation are f ound thèse : words : ^Although I 
baye only described the ribbons, or strips, as having evôh or 
plainiscarf eâgeajldo not oonfinemyself toeu<îh plain'edgeS, 
as itimll be obvidiisr-that thèy may te !of any such irregùlar 
{(bm^ikàtwhén two edges are brought (together they -will ioek 
intO'ëQMîhr other." ;'It was'upàn this patent, I .suppose, that 
the lôffiee réf used the vei-y brôad daim origiÉsally a«ked for by 
Eôot. Almost as much argumentative évidence Has been 
given to' prove thait Ghildssays what hedôes not mean, when 
he speaks of the ëdges bf a pièce çî metai loeking, as is ad- 
duoéd to show that Eoot means what he doesnot say, wheb he 
epeaks of a; rûodification of a lap-welded tube. 
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The state of the art of making tubes, or pipes of Éheet métal, 
^as some what différent. They were not madé in a spiral'f orm, 
though straight pipes were joined by a folded seam like tiiat 
of Eitchie. 

In thia state of the two arts, the spécification of Eoot ap- 
pears to be addressed to persons who are acquainted with 
spiral tubes. He does not tell how to make them, but how to 
make the skelp from which they are to be made. I undèr- 
stand that the difficulty in making the Eitchie pipe is not ih 
making the strip, but in winding it up spirally so a.s at the 
same time to' make a folded seam. 

There are many reasohsfor saying that Eoot's spécification 
does not, updn its face, appear to refer to that sort' of métal 
used by tinsmiths. The fact that it was not intended to refer 
to them would not hâve been admissible, but for certain 
inadmissible stateîhents of the plaintiff. The words, as con- 
strued in view of the art, are the important things. The Word 
"skelp" is never used in the art of the tinsmith, and Eitchie's 
strip of sheet métal is not a skelp. To be sure, a patentée 
may misuse a word, but when we are seeking for his meaning, 
the ordinary signification of the words which he uses must 
bave its weight. He speaks of the heated skelp and the 
saving of fuel, and of other things applicable to tubes of a 
certain class, and not applicable to the Eitchie tube. It is said 
that some of thèse words and phrases are not found in the 
modification. This is true; but no new process is referred to 
or hinted at in that clause. It is merely to save répétition 
that the phrases are left out. The skelp referred to is the 
same sort of skelp, excepting in the form of the ridges and 
furrows, ^nd they are intended to be rolled upon the heated 
skelp. The brevity of the clause is strong évidence that it 
does not refer to a différent subject. 

If the patentée had suggested ' that a pipe or tube of sheet 
métal might be made by winding it spirally witlï a folded seam, 
it is very doubtful whether he could hâve patented that pipe 
Without showing the world how to make it. I do not under- 
stand it to be serioualy contended on his behalf that the 
Eitchie pipe could be made by following his spécification. He 

v.7,no.2— 15 
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himself was obliged to iuvent a machine before he oould man- 
ufacture suoh pii». If, then, he had attempted to monopolize 
Buch a pipe, he ought not to hâve been permitted to do soj for he 
had not made it. His contention, as I hâve said, is that thîe 
invention is so great and new that it coyers later inventions, 
and monopolizes the future. But in view of the state of the 
art, spiral welded tubes being old, and the folded seam in 
straight tubes or pipes of sheet métal being old, there was no 
ppportunity for a great original disoovery,; 

His claim, therefore, should hâve been limited, precisely 
as it is limited in tbe patent, to the improved method which 
he has described., , P!e says he bas described spirally-wound 
tubes of every possible kind, if they are made by locking the 
.peam continuously in the course of making the pipe. But I 
find that he hasnot described a Eitchie pipe, nor anything from 
which a skilled mechanic could make one, and that the Bitchie 
pipe does not infringe his patent. 

Bill dismissed. 



, The Liberty No. 4.* 

(Dittriet Court, 8. D. Ohio. May, 1881.) 

. Tort— Suit ra Admiralty bt Issurancb Company Against Vessel 
Causing Losb — Subrogation — Parties. 

Certain insurance companies, under a contract with the owner of a 
cargo, issued to him a policy of Insurance upon the same. The owner 
of a barge contraçted with the owner of the cargo to receive and de- 
liver the cargo at a port of destination, and, having received the 
cargo, thè barge owner contraçted with a tow-boat to have the barge 
towed. By the négligence aad fault of the tow-boat the cargo was 
lost. The insurance companies paid the loss and took an assignment 
of the claims. 

Held : (1) Under such circumstancea, the owner of the cargo could 
maintaln an action against the tow-boat for the loss. 

(2) That the insurance companies, by the payment of the loss and 
assigninent of the rights of the insured, became subrogated to such 
rightfl. 

*Reporlecl by Messrs. Florien Gianqne and J. C. Harper, of the Cincinnati bar. 
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(3) That an action by the insurance companies, to recover for the 
lûss occasioned by négligence, is not an action upon contraot. 

(4) That such action may be maintained in admiralty in their own 
names, altliough no privity may Iiave existed between tbem and the 
tow-boat. 

In Admiralty. On Exceptions to Libel. 

Sayler é Sayler and Paxton é Warrington, proctors for libel- 
lants. 

Lincoln, Stephens é Slattery, for défendant. 

Swing, D. J. This action cornes before the court on excep- 
tions filed by the défendant to each of the 14 sections of the 
libel, the défendant claiming that the libel does not state facts 
sufficient to constitute a cause of action. The averments of 
the libel, in short, are as foUows : 

(1) That the Seourity Insurance Company and the Providence Wash- 
ington Insurance Company were, in December, 1879, and now are, en- 
gagea in the business of insuring ail kinds of goods laden upon board of 
vessels, barges, etc., under the narae of the New England Underwriters. 
(2) That in Decem'ier, 1879, the Ohio River & Kanawha Sait Company 
•was and still is a corporation in the business of manufacturing, sale, and 
shipping of sait. (3) That on December 4, 1879, a contract was entered 
into between the said sait company and the libellants, providing, among 
other things, for the insuranee of ail ahipments of sait belonging to sai^ 
sait company for one year at and from ports on the Kanawha and Ohio 
rivers to ports and places on the Ohio and other rivera by barges, model or 
square, and by steam ; said barges to be towed by regular tow-boats. (4) 
That under said contract the said libellants did issue their policy of in- 
surance to said sait company, and which, among other things, provides as 
follows : " That in case pf losa or damage under said policy, the assured, 
in accepting payment thereof, hereby and by that act assigns and trans- 
fers to thèse companies ail bis or their right or claim for loss or damage 
as against the carrier, or other person or persons, — to enure to its beneflt, 
however, only to the extent of the amount of the loss and damage and 
attendant expense of recovery paid or incurred by said companies;" that 
said policy was in force, and covered and insured the goods stated as 
lost. (5) That the said sait company was the owner of 2,400 barrels of 
sait ; that certain parties named Hudson Brothers were the owners of a 
line of barges and steam-boats running on thèse rivers, and, among others, 
of the barge Speed ; that said Hudson Brothers contracted for a consid- 
ération, with said sait company, to receive on said barge Speed, in tow of 
Liberty No. 4, at Pomeroy, said 2,400 barrels of sait, and deliver the same 
in good order, etc., at the port of Cincinnati. (6) That in pursuance of 
said contract said sait company delivered on board said barge Speed the 
said sait, and the same was covered by said policy of insurance. (7) That 
said Hudson Brothers contracted with said steam-boat Liberty No. 4 for 
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the towing of said barge Speed so laden from Pomeroy to Cincinnati, and 
in pursuance of said contract said steam-boat Liberty No. 4 took charge 
of said barge so laden and proceeded down the river. (8) That thèse libel- 
lants had nô charge or control of said tpw-boat nor of said barge, but they 
were under the exclusive charge and control of the ofBcer of said Liberty 
No. 4. (9) That by reason of the négligence of and failure to exercise ordi- 
nary care, sltill, and diligence on the pari of the officer of Liberty No. 4, and 
by reason of the bad and unsound and unseaworthy condition of said Lib- 
erty No, 4, and by reason of the Liberty No. 4 not being properly equipped, 
the said barge Speed and the said sait were sunk in the Ohio river, whereby 
the said sait company sustained damage to the amount of $2,501.25. (10) 
That said damage was caused withôut any f ault of the libellants, and with- 
out their knowledge as to the condition of said Liberty No. 4. (11) That 
by reason of said policy of itisurance thèse libellants became liable to pay 
and did pay to said sait company the said $2.501.25, as it was bound to 
do, and the said sait company assigned to said libellants ail claims and 
rights of action against said Liberty Nb. 4 arising out of the sinking of 
said barge ; (12) which damages the owner of the Liberty No. 4 refuses 
to pay; and (13) the said Liberty No. 4 is within the jurisdiction of this 
court; and (14) ail the promises are within the admiralty jurisdiction of 
this court. 

If this is an action brought on a contract, then, as between 
the libellants and the steam-boat Liberty No. 4, there is no 
privity in law. Is the libel, however, sounding in contract, or 
is it in tort ? The libel sets out the contracte, but that is more 
as a history of the matter than as a foundation for the action. 
I think the libel is one against the défendant, not for the vio- 
lation of a contract which it had entered into, but it is a 
libel for the wrongful and négligent acts of the défendant in 
îailing to carry out what it was bound to when it undertook 
to tow the barge to Cincinnati. The ninth clause of the libel 
is as f ollows : 

And libellants further say that by reason of tlie négligence of, and fail- 
ure to exercise ordinary care, skill, and diligence in the management and 
control of said Liberty No. 4 and her said tow by, the master and other 
offlcers, agents, employés, and other persons navigating said steam-boat 
Liberty No. 4 ; and by reason of the négligence and want of ordinary skill 
and care, and by mismanagemént, of the said master and said other offl- 
cers, agents, and persons navigating said steam-boat Liberty No. 4, by 
which the said barge Speed was brought into a place and position of 
great and unnecessary péril and danger; and by reason of the bad, un- 
sound, and unflt condition of said steam-boat Liberty No. 4 and her ma- 
chinery ; and by reason of the defective, unsound, unflt, and rotten con- 
dition of the cylinder timber of said Liberty No. 4 ; and by reason that 
said steam-boat Liberty No. 4 waà not seaworthy at and before the time 
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of the committing o£ the grievances hereinafter named, and at the time of 
the taking of said barge so laden with sait in tow ; and by reason that said 
steam-boat Liberty No. 4 was not, at the time of taking said barge in tow, 
and during ail the time thereafter uatil and if ter the sinking of the said 
barge as hereinafter set out, properly equipped with the necessary tackle, 
apparel, furniture, and rigging for the safe and successful towing of aaid 
barge, as in law she was in duty bound to be ; and by reason that, during 
ail said time last aforesaid, said steamer Liberty No. 4 had no anchor on 
board, — the said barge Speed and the said sait were, on the ninth day of 
December, 1879, sunk in the waters of the Ohio river, and 2,101 barrels of 
said sait were wholly and totally lost and destroyed, whereby the said 
Ohio River & Kanawha Sait Company sustained damage to the amount 
of $2,501.25. 

This shows clearly that it was not for a breach of the spé- 
cifie contract that the action arose, but for the wrongful acts 
of the défendant in failing to do as he was bound to do. If 
this be so, then could the owners pf the cargo maintain an 
action against the Liberty No. 4? Their contract was with 
the barge, it is true, but the owners of the barge had contracted 
with the steamer Liberty No. 4 to tow the barge with the 
cargo ; and the damage to the cargo is alleged to hâve been 
occasioned by the wrong and négligence of the steamer Lib- 
erty No. 4, whose duty it was to tow the barge aûâ cargo 
safely. I think The City of Hartford and the Unit, 97 U. S. 
322, is authority for the maintenance of an action by the 
owner of the cargo against the steam-boat Liberty No. 4. 
In that case, Hudson S. Eideout and others were owners of 
the schooner Abbie S. Oakes, and Charles S. Eobinson was 
owner of a quantity of corn at Baltimore, which he shipped 
upon the schooner for Portsmouth, New Hampshire; that 
by reason of stress of weather the schooner, on ber voyage, 
was compelled to put into the port of New York, and that 
those in charge of the schooner employed the steam-tug 
Unit to tow her from her anchorage through the pass called 
Hell Gâte; that the steam-tug undertook to perform the 
service, and whilst upon the route they came in sight of 
the steamer City of Hartford, and the steamer and steam- 
tug were so negligently, carelessly, and unskilfully maneu- 
vered and navigated that the steamer coUided with the 
schooner and caused her to sink, and that she, with her 
cargo and property on board, became a total loss, and the 
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owners of the cargo filôd a separate libel against the steam- 
boat City of Hartford and the steam-tug Unit ; and Justice 
Clifford, in delivering the opinion of the court, sâys that 
the "owners of the cargo in such a case may, if they see fit, 
join with the owners of the vessel in promoting the cause of 
collision, or they may separately, at their élection." But the 
learned eounsel for the exceptor claims that the doctrine of 
this case is only applicable to cases where thero has been a 
positive act, direct force, a collision ; but I do not see why a 
différent principle should apply where the loss of a cargo by 
the sinking of the vessel is occasioned by the wrongful and 
neglectful act of the steamer towing her without collision, and 
where such wrongful and négligent acts resuit in a collision 
from which the sinking of the vessel is produced which results 
in the loss of the cargo, Phila. Wil. é Balt. R. Co. v. Phila. 
(è Havre de Grâce Steam-boat Co. 23 How. 209. The wrong- 
ful and négligent party is equally liable in eitlier case, and 
the innocent party has a right to recover his damages. 
Steamer Franconia, 3 Fed. Eep. 402; The Atlas, 93 U. S. 302. 
This Jjeing so, can the insurer, who has paid to the insured 
the damages sustained by the wrongful act, and has obtained 
an assignment of the rights of the insured, maintain the 
action against the wrong-doer ? There is no privity existing 
between the insurer and the wrong-doer, and at law he might 
not maintain an action against him ; but in equity the insurer 
is subrogated to ail the rights of the insured, and so acquires 
his claim against the injuring party. 2 Parsons' Maritime 
Law, 226; Hall v. Bailroad Co. 13 Wall. 367; Desty's Ad- 
miralty, 264. And being thus subrogated in ail cases where 
the insured has the right against the authors of the injury, 
the insurer, on making good the loss, is entitled to enforce 
the remedy of the insured, although between him and the 
wrong-doer there is no direct relation or privity of contract 
upon which to found the action. The recovery is not upon 
the légal right, but upon the équitable doctrine of subroga- 
tion. May on Insurance, 553, 554, And in such a case the 
insurer may sue in admiralty in his own name. Propeller 
Monticello v. Molli-son, 17 How. (S. G.) 153; Ins. Co. v. C. D. 
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1 Wood, 72. The wrong-doer is bound to make satisfac- 
tion. He bas not made it to the injured party, but the 
insurance company bas, and the wrong-doer is only interested 
in having tbe record in such shape that he will not be called 
upon to pay the second time. The libel shows not only tbe 
payment by tbe insurance ôompanies to the insured, but an 
assignment by the insured of ail their rights against the 
wrong-doer, so that in no eveijt can the wrong-doer be called 
upon to respond again for the wrongful act. 

As a conclusion, I find that this is not a suit upon contract, 
but one for damages resulting from a wrongful act ; that the 
owners of the cargo could bave maintained the action, and 
that the insurance companies, having paid the damages by 
subrogation and assignment, may maintain the action in 
their own names. 

The exceptions will, therefore, be overruled. 

NoTB. Bee, also, Wood on Fire Ins. i 490. 



Thb Erinagh. 

{District Court, 8. D. New York. January, 1881.) 

Watohmait's Sbkvices — Maritime Lien — Lien Undbr State Law— 
Master of British Vessel— Lien — Priouity. 

The master of the British bark E., having arrived at quarantine 
with a cargo for this port, contracted, September 24th, with libellant 
to furnish a watchman. Ali the crew had been sent to the hospital 
wlth yellow fever, and did not retum. The master alao lef t on the 
twenty-fourth, and died of the fever November 19th. The ■watch- 
man remained on board until November 29th, when the marshal sold 
her under process in another suit, having seized her October 29th, at 
which time the cargo was discharged. 

The surplus remaining in the registry of the court, after satisfying 
other liens, was insufflcient to satisfy the master's claim for wages 
and the watchman's for services. 

On exceptions to the oommissioner's report as to amounts due each, 
and their priority of payment, — 

Hdd, that the daim for watchman's services after October 29tb 
was properly disallowed as not witliin the terms of the contract, and 
because no further necessity for the services was shown. 



282 FEDEBAIi BEFOBTEB. 

That ît was not allowable, either, under the state law, — 3 Rev. St. N. 
Y. (6th Ed. ) 783, — which does not purport to enlarge the power of the 
master, who could not bind the vessel for services af ter the necessity 
theref or ceased to exist, the cargo having been discharged and the 
marshal having taken possession. 

That the watchman's services prior to October 29th, being for the 
beneflt of ail interested in the ship, constituted a maritime lien. 

That this ruling accords with the présent view of what constitutes 
a maritime contract, the test applied in the case of The Harriet, and 
other cases, having been considerably modifled tey subséquent décis- 
ions of the courts. The Windermere, 2 Fbd. Rbp. and cases cited. 

Also held, that the lien of the master, which he had by the English 
law as security for his wages, and which is enforceable in the admi- 
ralty, {The Wexford, 3 Fbd. Rbp.,) should be deferred to the maritime 
lien of the watchman with whom he contracted for the latter's serv- 
ices in this port. 

In Admiralty. 

W. Mynderse, for libellant Van Hoesen. 

J. A. Deady, for Bowden's administrator. 

Choate, D. J. In this case the vessel has been sold and 
varions parties having undoubted maritime liens hâve been 
paid, and there remains a surplus in the registry of the court. 
No claim was made by the owners. Among the libels filed 
against the vessel were those of Van Hoesen, filed November 
23, 1880, and of Bowden, filed November 8, 1880. The 
claim of Bowden, who has since died, was for his wages as 
master. The vessel was English, and by the English law 
the master has a lien on the vessel which it has been held 
can be enforced in the admiralty, the contract being mari- 
time, although by the maritime law he has no lien. The 
Wexford, 3 Fed. Eep. 577. Bowden's claim, which is now 
prosecuted by his administrator, is more than sufficient in 
amount to absorb the entire surplus in the registry. Van 
Hoesen's claim is for furnishing a watchman on the vessel 
under the foUowing circumstances : On her arrivai in port 
the vessel had the yellow fever on board. She came in with 
a cargo to be delivered hère. The crew were ail sent to the 
hospital, and the master, on the twenty-fourth of September, 
1880, made a contract with the libellant Van Hoesen to fur- 
nish a watchman or ship-keeper at an agreed rate per day. 
The vessel was then at quarantine. The watchman went on 
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board and the vessel remained at quarantine till October 
13th, when she was towed to Green Point, Long Island. She 
remained at Green Point till November 18th, and was then 
towed to the Atlantic dock, Brooklyn, whère she was sold by 
the marahal on the twenty-ninth of November. She had been 
seized by the marahal under his process on the twenty-ninth 
of October. The cargo was discharged the same day. The 
captain went into hospital on the twenty-fourth of Septem- 
ber, the day he made the contraet for the employment of the 
watchman, and he died of the fever on the nineteenth of No- 
vember. Neither he nor the crew returned to the vessel after 
September 24th. The watchman remained on the vessel till 
November 13th, and Van Hoesen's claim is for his services 
up to that day; but the commissioner bas disallowed his 
claim for the service of the watchman after the twenty-iiinth 
of October, on the ground that no necessity is shown for the 
service after the marshal took possession, and on the ground 
that the contraet was for his service during the state of things 
existing at the time he was employed, and that that state of 
things was terminated by the discharge of the cargo and the 
attachment of the vessel. 

An exception bas been filed to the disallowance of Van 
Hoesen's claim after October 29th, but I think its disallow- 
ance is clearly right, for the reasons given by the commis- 
sioner. It is claimed, however, that the watchman has a 
lien under the state statute,— 3 Kev. St. N. Y. (6th Ed.) 783, — 
and that such lien, though perhaps not for a maritime serv- 
ice after the seizure of the vessel, is superior to the claim of 
the master. But the state statute does not purport to enlarge 
the power of the master, or to authorize him to employ a^ 
watchman unless the same is necessary for the vessel. In 
this case, when the master employed the watchman, it was 
necessary. That necessity did not continue after her seiz- 
ure. The employment must be held to hâve ceased when the 
necessity that led to the employment obviously ceased by the 
discharge of the cargo and the passing of the vessel into the 
custody of the marshal. If the watchman did not discover that 
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the vessel was in the custody of the marshal it was liis own 
fault. 

The commissioner allowed Van Hoesen's claim up to Octo- 
ber 29tli, amounting to $94,94, and reports that oat of the 
money in the registry that sum should be first paid, and that 
the residue, $34.71, should be paid to the administrator of 
Bowden. The libellant Van Hoesen excepta on the ground 
that the report does not allow him any costs. As to this 
point there was no need of an exception. The matter of 
costs was not referred, and is in the discrétion of the court. 
Nor is the report to be construed as passing on that question 
at ail. Bowden's administrator excepts on the ground that 
the whole surplus is not allowed to him. 

The questions are — First, whether Van Hoesen has a claim 
which can be paid out of the surplus; and, secondly, if he has, 
whether it takes precedence of the master's claim for wages. 
In the case of The Trimountain, 5 Ben. 250, it was held that 
the wages of a watchman employed on the vessel in port prior 
to her seizure by the marshal should be paid out of the sur- 
plus in préférence to the claim of the assignée in bankruptey 
of the owner of the vessel. It is there said by Judge Bene- 
dict that "such services, being rendered for the benefit of ail 
interested in the ship, create a lien upon the ship. They 
constituted one of the privileged demands under the ordi- 
nance, and are so ranked in the Code de Commerce." Sev- 
eral cases are referred to as authority against the proposition 
that there is a maritime lien on the ship for the wages of a 
watchman in port. Gurney v.Crockett, Ahh. kàra. i90; The 
Harriet, Ole. 229; The John T. Moore, 4 Am. L. T. E. (N. 
Y.) 410; The E. A. Barnard, 2 Fed, Eep. 71-5, 720. In the 
first two cases referred to, which were décisions in this court 
in 1845 and 1849, the claims of watchmen employed upon a 
vessel laid up, and not at the time employed in any voyage, 
or in the performance of any contract of affreightment, were 
disallowed, as not being for services maritime in their nature. 
The test, then, applied to détermine whether a contracl was 
maritime or not, has, I think, been since that time consider- 
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ably modified by décisions of the courts, The Windermere, 
2 Fbd. Bep. and cases cited ; The River Queen, Id. 731 ; l'hé 
Onore, 6 Ben. 564. The cases of The John T. Moore and of 
The E. A. Barnard appear also to hâve been cases of vesselfl 
laid up and not in use for purposes of commerce. Judgé 
Woods, in the case of The John T. Moore, cites, in support 
of the disallowance of the claim, the case of The Thomas Seat- 
tergood, 1 Gilpin, 1. In that case, which was decided in 1828, 
the claim was disallowed — partly, at least — on the ground 
that it had no connection with any voyage performed or to 
be performed. It was a claim for service by the mate as 
ship-keeper, after he had been discharged as mate, and after 
his wages as mate had been paid to him, and after the dis- 
charge of the cargo, and for part of the term of service after 
the marshal had taken possession of the vessel. None of 
the cases cited, therefore, presented the same reasons that 
the facts of this case do for holding the service of the watch- 
man to be a maritime service. Ând whatever may be the 
ruie upou the facts of those cases, where the vessel was laid 
up, undergoing repairs, dismantled, or not engaged in any 
voyage, or eaming freight, I hâve no hésitation in holding 
that it is in accordance with the présent view of what consti- 
tutes a maritime contract, that the service of a watchman on 
board a vessel coming into port utterly disabled by the sick- 
nesa of her crew, and having on board a cargo to deliver in 
order to earn her freight, is a maritime service for which 
there is a maritime lien on the ship. 

In respect to the relative priority of the wages of the watch- 
man and the master, I think it clear that the claim of the 
watchman has the préférence. His lien is a maritime lien. 
That of the master, though a lien given as security for a 
maritime contract, is a lien created by a foreign statute in 
favor of the very person who, on behalf of the vessel, con- 
tracted this other maritime debt, which purported, by the 
gênerai maritime law, to carry with it, as security, a tacit 
hypothecation of the vessel. I think, therefore, that the mas- 
ter, having contracted the debt in this port, .cannot set up 
against the maritime lien, which the contract itnplied, his 
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own lien under a foreign statute, so as to defeat its payment 
altogether. The equity of the watchman against the master 
is, of course, also very strong, because the master was per- 
Bonally bound to pay the debt. The Selah, i Sawy. 40. Ses, 
also, The Wexford, ut supra. 

The exceptions are therefore overruled, the report con- 
firmed, and the claim of Van Hoesen, as allowed by the com- 
missioner, will be first paid, with costs, and any residue mil 
be paid to the administrator of the master. 



CoAST Weeoking Co. and otheï:s u, ;Ph«enix Ins. ,Co. 

(District Court, È. D. Km Tm-k. April 22, 1881.) 

1. Pràctice — MisJoiNDÉB op Parties — AyEiiAGB Adjustmbnt of 
'Salvagb Claims. 

Misjoinder of parties libellant, when not objected to, will not pre- 
, j .vent a decree. . . , . , 

Where the cargo of a stranded steamer was saved by wreckers, and 
' 'by them transpotted in différent lots and différent ve'ssels tô a place 
' i of safety, and there stored; 

, , ; f 'j^^d, ,that the service of the ■wreckers, was a continnous service, and 
ail the property saved was liable to contribute towards the salvage, 
libtwithstanding it appeared that part of the service was pèrtôrmed 
' àfter part of the cargo had been stored in a placé of -safety. 
i Where a voyage was broken up by the stranding of the vessel, and 
the cargo was transferred by salvors to a port not the pprt of deliv- 
ery, and by an agreement there ruade between the parties interested 
' in thé cargo and S'.-ôê H., àveràge adjusters, the latter received thé 
cargo, sold part that could not be identified, adjusted ail claims as to 
the salvage except that of an Insurance company, to whom part of the 
the cargo was abandoned, and made a statement of expenses incurred 
for gênerai and particular interest, ùpon which statement ail parties 
made settlement except the Insurance company, who refused: 

EM, that the service performed by the average adjusters was a 
service which, in the absence of the agreement with them, would 
hâve been necessarily performed by the ship-owners, and was mari- 
time in its character. 

That the subject-matter of the agreement with J. & H. being mari- 
time, the contract was maritime, and an action upon the contract 
could be maintained in the admiralty by them against the Insurance 
company for its proportion. 

Cutter V. Rne, 7 How. 729, oonsidered overruled by Ins. Oo.y. Dun- 
Min, 11 Wall. 1. 



COAST WBEOEINa 00. V. PâtEMIX INS. 00. 237 

In Admirai ty. 

Sander & Carter, for libellants. 

Butler, Stillman é Huhbard, for respondent. 

Benedict, D. J. This case présents some novel features. 

It is an action ire personam against the Phœnix Insurance 

Company, wliich corporation was the insurer of a part of the 

cargo of the steamer Vindicator, shipped in Pall Eiver, to be 

transported tbence to Philadelphia, and there delivered to 

varions consignées named in bills of lading given upon the 

shipment of the goods. It is instituted in behalf of two sep- 

arate libellants, — the CoastWrecking Company and thefirmûf 

Johnson & Higgins,— ffhpse interes^s are to.31 cer.t{i,in estent 

antagonistic; a reoovery of the de'mand eued for by Johnson 

& Higgins being fatal to any recôVéry by theCoast Wréckiiig 

Company, No exception to thé, li^el'Jias, téén taten npon 

the ground of misjoindeuiof ■libellants. The right of thô 

Coast Wrecking Company to îretiover something in this action 

is' admitted. The right Of Jbhhson & Higgihstô rèèovè'f any- 

thipg is d|enj,ed,.; ^hegrQu.n,d takeja by .the,4.efendai^tp,i^tjHis 

fitated iû the défendants' hriefii , > . 1 ;: i •• ^i: 

"Thelibelof Johnson & Higgins sliould be dismissed, with costs. À 
■d^^yeein;faYor,oftbe,Çoa8t;"W;r,eski|ig Coflaç^ny, pf.frij)ni,|2,Qp().tq ,$2,500, 
may bé given, but the respondèiit siould not be cbarged with costs." 

Under thèse circumstances there seems to be no gpod rea- 
■soh, for declining 'to détermine the rights'qf the sèveraï par- 
ties axising from the facts proved, notwithstanding the anom- 
«rlous features presentedby thé libeU' The material facts 

are as followB : !' ' .' 

The steamer Vindicator, whi-le proceeding upon the Toyage already 
mentioned, on thè fourth day pf January, 1879, was stranded- by stress of 
weather on the Long Island shore, and placed in a position ofsuch, danger 
as to giverise to the apprehensjçn thatbothvessel and cargo would prove 
a total I08S. Upon the situation of the vessel becoming known, the Cçast 
"Wrecking Company sent wreckers, divers, and vessels from New Yorkto 
the steamer, and commenced efforts to save the vessel and her cargo. It 
was found impossible to. save the vessel, which broke up some 37 days 
af ter the arrivai of the Coast Wrecking Company. Most of the cargo was, 
hôwever, saved and transported- iby? the CoastWrecking Company to New 
York, where it arrived in a damaged condition. 

Among other cargo so saved were 339 baies of print cloths, 8 cases and 4 
bags of yarn, 11 cases, 12 bags of hats, which had been insured by the 
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Phœnix Insurance Company, and which, by the consent of the con- 
signées thereof , were delivered to the Phœnix Insurance Company in 
New York. After the stranding had' becoine known in New York, and 
before any property.had bées saved, an average bond was given to John- 
son & Higgins, average adjusters, sign.ed by the Phœnix Insurance 
Company and other parties interested in the cargo, by virtue of which 
Johnson & Higgins proceeded to receive the cargo as it was brought to 
New York by the Coast Wrecking Company ; ascertaàned the names of 
the varions owners, and the value of the respective shipments ; agreed 
with ail the parties interested, except the Phœnix Insurance Company, 
as to the amount of salvage to be paid the Coast Wrecking Company ; 
sold such parts of the cargo as could not be identiâed ; apportioned the 
expenses among the pafties interested in- proportion to their respective 
shares in the cargo ; and made an «xtended statement showing the amount 
of the expenses incurred for the beneflt of ail, and the proportion payable 
by eacb, and the amount of spécial charges due for particular interests. 

AU parties in interest except the Phœnix Insurance Company paid their 
share of the expenses, as adjusted and stated by Johnson & Higgins. 
The Phœnix Insurance Company refused to pay, whereupon this action 
is brought, and the court is askéd in this action to ascertain the proper 
amount of salvage due for the saving of the cargo insured by the Phœnix 
Insurance Company, and to decree thfl.t such salvage be paid by the Phœ- 
nix Insurance Company to the Coast Wrecking Company ; and aiso to 
decree that Johnson & Higgins recover of the Phœnix Insurance Com- 
pany the proportionate share of the salvage and expenses above men- 
tioned, as adjusted and stated in pursùance of the average bond, namely, 
the sum of $9,985.62. 

In regard to the claim of the Coast WrecMng Company, 
the contention on the part of the défendant is: 

(1) That although the services of the Coast Wrecking Company ex- 
tended over ^ period Of 37 or 38 days, beginning on the fourth of Jan- 
uary, their services to the cargo ended on the twenty-eighth of January, 
when ail the cargo that was sa<i>!ed had been removed from the vessel and 
was in warehouses at Staten Island ; that none of the services rendered 
subséquent to that time were for the beneflt of any of the cargo, and that 
as to thoâe services the défendants are not liablë for any part performed 
subséquent tb the time when the particnlàt' goods insured by them were 
Stored at Staten Island. 

(2) That the amount of expense incurred and labor performed by the 
Coast Wrecking Company is overstated; that their property was not put 
in péril, ànd their labor pCTformed at no risk of losing proper compensa- 
tion therefor, and that they hâve been overpaid by what they hâve re- 
ceived from the other parties interested in the cargo. 

In regard to the first ground of ■ contention, I remark that if 
it be asBumed that the services performed by the Coast 
T^recking Company, during the 37 or â8 days they were 
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employed at theVindîcator, was not a continuous service, prop- 
erly chargeable, in due proportion, to ail the property saved, 
and that the services performed at the vessel, after the cargo 
had been separated from the vessel and stored at Staten 
Island, cannot be said to hâve been renderôd to the cargo, 
it is not possible to say, in regard to the services performed 
in immédiate connection with thé cargo, that any particular 
service and no other was rendei-ed to the cargo insured by 
the défendant. On the contrary, in my opinion, the service 
performed by the Coast Wrecking Company in relation to the 
cargo was a continuons one, in which ail the cargo saved yra& 
interested, and was ùndertaken for the benéfit of ail. The 
burden should, therefore, be borne in due proportion by ail 
the cargo saved, including that insured by the défendants. 

In regard to the objection to tne Coast WrecMng Corn* 
pany's demand of 50 par cent, as a propèr salvage compen- 
sation, to be paid by the property saved by their efforts, that 
it is excessive, I must say that I deem a salvage of 50 per 
cent, libéral ; but I cànhot say that, in view of ali the circum- 
stances, it is excessive. It bas not so appearedto any other 
of the parties interested, ail except the défendants faaving 
agreed to that amount, and actually paid their proportionate 
share thereof . 

' My détermination, therefore, in this action, so far as it.i's 
an action by the Coast Wrecking Company to recover sal- 
vage, is that 50 per cent of the value of the goods delivered to 
the Phœnix Insurande Compatly, aceording to the value fixed 
by the àverage Stàtement, is a proper salvage reward ; and as 
a proinise on thê part of the Phœnix Insurance Company to 
pay a proper salvage is to béimplied from the fact that they 
received the cargo subjéët tô a lien therefor, a decree foï 
that amount will be rendered herein in favor of the Coast 
Wrecking Company. ' 

The remaînîng branch of the case pertains to the demand 
of Johnson & Hig^ns, aVeragè adjastëfsi From this dé- > 
mand the amount of the salvage due onthè'càSrgô réeeived bj^ 
the détendants haS beeri élimîtiatëd by the d^éter'miiiatioï)/ jùst 
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made in favor of the salvors themselvcs, and the daim is re- 
duced to one for services rendered and disbursements made 
in connection with the cargo by Johnson & Higgins in their 
capacity of average adjusters. 

The foundation for this claim may be supposed to be the 
average bond referred to in the libel. I say supposed, be- 
câuse the averments of the libel are sadly wanting in partic- 
ularity. The cause has been argued by the advocate for the 
défendants upon the same supposition. To any recovery 
upon this bond the défendants object — First, that the con- 
tract provides only for "such losses and expensea as may 
constitute a gênerai average," and hère there were no such 
expenses, inasmuch as the voyage was abandoned, and the 
community of interest between vesael, freight, and cargo ter- 
minated by the stranding. But the contract isnot, as the 
advocate supposes, confined to "such losses and expenses as 
may constitute a gênerai average." The instrument first 
recites that losses and expenses hâve been incurred in con- 
séquence of the disaster to the Vindicator which may consti- 
tute a gênerai average, and that other charges thus incurred 
may apply to and be due from spécial interests. 

After this récital cornes the coyenant, and that is not to- 
pay "such losses and expenses as may constitute a gênerai 
average," but in substance that the loss or damage aforesaid 
— that is to say, the losses and expenses incurred in conse- 
qence of the disaster which shall be made to appear to be due 
vphen stated and apportioned in accordanoe with established 
usage and the laws of this state in similar cases — shall be 
paid by the subscribers according to their respective interests. 
This covenant fairly enough covers the expenses of the serv- 
ices rendered by Johnson & Higgins, and their disburse- 
ments made in connection with the cargo, notwithstanding it 
be not a case of gênerai average, By this covenant the de- 
fendants bound themselves to pay to Johnson & Higgins 
their proportionate share of any expenses or disbursements 
chargeable according to established usage and the laws of 
this state in similar cases. 

It is not to bé doubted, I think, that this covenant is broad 
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enough to cover proper compensation for those services per- 
formed by Johnson & Higgins which were incident to the 
ascertainment and adjustment of the proportionate share of 
the losses and expenses incurred by reason of the disaster 
chargeable to such interest. 

The next ground of objection to a recovery by Johnson & 
Higgins in this action, upon the average bond in question, is 
that such a contract cannot give rise to a case of admiralty 
maritime jurisdiction. No authority has been cited in sup- 
port of this position, and it is, in my opinion, without founda- 
tion in authority or reason. There is no doubt, I suppose, 
that the services provided for in the average bond are serv- 
ices which, if perfonned by the ship-owner, would be within 
the line of duty imposed upon him by his contract of af- 
freightment, for New York was not the port of delivery of 
this cargo, and the ship-owner continued to be responsible 
for the préservation, care, and safe custody of the cargo until 
it was accepted by the consignées, or until that responsibility 
was shifted from the ship-owner by the action of the con- 
signées. 

In the absence of an agreement on the part of the con- 
signées with Johnson & Higgins, the ship-owner would hâve 
been required to perform preeisely the service that was per- 
formed by Johnson & Higgins under the agreement in ques- 
tion. That service, if performed by the ship-owner, would 
certainly bave been maritime in character, and it is not seen 
how any change in the character of the service was effeoted 
by making it the subject of a written agreement with John- 
son & Higgins. The consignées consented that Johnson & 
Higgins should do what, in the absence of such consent, the 
ship-owner would hâve been compelled to do, and for which 
the ship-owner would hâve been entitled to ask the défend- 
ants to contribute. The objeet of the agreement was to se- 
cure the performance, by Johnson & Higgins, of a maritime 
service that forms part of every contract of affreightment 
wherein the agreement is to pay "freight and average accus- 
tomed," and the contract is to my mind as clearly maritime 
as is a charter-party or a bill of lading. 

v.7,no.2-16 
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In the much-oriticised case of Cutter v. Rue, 7 How. 729, (see 
6 McLean, 574; 1 Parson's Maritime Law, 333,) it was deciderl 
by tbe suprême court of the United States that when cargo sub- 
ject to contribution in gênerai average is delivered to the con- 
signée, discharged of the maritime lien for such contribution, 
the maritime law does not, and the common law does, imply 
a promise to pay the contribution, and that an action upon a 
promise implied by the common law, but not by the maritime 
law, is not a case of admiralty and maritime jurisdiction. 
But the question hère does not relate to a promise resting 
solely upon a common-law presumption . This is the case of an 
express contract for the performance of a maritime service. 
Besides, Cutter v. Bae must be considered to bave been over- 
ruled by the subséquent case of Insurance Co. v. Dunham, 11 
Wall. 1, when Cutter y. Rae was vainly relied on to defeat the 
jurisdiction of the admiralty overa policy of insurance ; for, 
as suggested by Curtis, J., (Gloucester Insurance Co. v. Young, 
2 Curtis, 334,) it would be Somewhat remarkable if the ad- 
miralty wère held to hâve jurisdiction over an express con- 
tract to indemnify one for what he might be obligea to con- 
tribute in a gênerai average, and not to bave jurisdiction over 
an express contract to contribute to the loss. My opinion, 
therefore, is that Johnson & Higgins can maintain an action 
in the admiralty to recover for the services and disburse- 
ments provided for in the average bond upon which they sue. 

Thé only question left to be deterrhînèd is wh'ether the 
services and disbursements charged in the adjuètment are 
within the soope of the agreement, as being in accordance 
with established usage and the laws of this state in similar 
cases; and, if so, what is the value of thèse services and the 
amount of the disbursements ? Upon ail thèse points the case 
is devoid of any testimony save only that of Mr. Krebs, one 
of the firm of Johnson & Higgins, who proveB that the services 
performed by Johnson & Higgins, in this case^ were such as 
are usually performed by average adjusters in similar cases, 
and that the snms charged therefor in their statemerit are a 
reasonable compensaition for sueh services. 

It bas been strenuously contended that thèse charges are 
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exorbitant, but the diffibulty is that no testimony bas been 
produced to support such a contention. AU the testimony 
upon the subject is to the effeet that the charges are not 
exorbitant, and I hâve been unable to see wby I should be 
asked to eut down thèse charges when the only witness called 
upon the subject proves them correct. 

Accordingly, my conclusion is that the libellants Johnson & 
Higgins are entitled to a decree against the Phœnix Insur- 
ance Company for the proportionate share of the expenses 
stated in the adjustment attaching to the goods received by 
the Phœnix Insurance Company, as those expenses are ap- 
portioned by the adjustment, deducting of course the salvage 
and the commissions paid for collecting and paying the same. 
If any other directions are required to conform to this opin- 
ion, they may be called to my attention on the settlement of 
the decree, at which time the amount to be inserted in the 
decree can,xio doubt, be ascertained by agreement of the par- 
ties, without the expenses of a référence. 



SlUPSON, Jb., V. Ol7B HCNDBED IND TbN StICKS 07 KsWlt 

TiMBKB. 

(Dittriet Court, E. D. New Tork. April 25, 1881.) 

1. Prbight— TbNdbb of Cargo — Prkkatdbe Action— Costs — JnsTi- 

FICATIOK OP SOBKTIBS — SbARCHINO TiTUES. 

In an action against cargo to recover f reight, where tbe libel was 
flled before ail the cargo had been landed, and the évidence showed 
that thefe -was no ability to pay the f reight and démarrage, and in 
fact no intention to pay the same on the part of the charterer : 

ITeld, that the action was not prematurely brought, and the ship 
•was entitled to a decree for the freight. 

The case of 1,265 Vitrifled Pipe», 14 Blatchf. 274, distlnguished. 

Upon taxation of costs, disbursements made by the libellant for 
searching titles of suretiep offered on a stipulation, expenses of real 
estaté brokers called in to appr»ise property, and notary's fées in 
taking dépositions of sureties, allbwed as proper items of a bill of 
costs, but not telegrams and postage to secure at tendance of attor- 
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neys upon the examination of claimanf's witnesses in Georgia, ît 
appearing that a persistent attempt had been made to defraud the 
court, and obtain the discharge of the cargo from custody upon worth- 
less security. 

In Admiralty. 

Hill, Wing é Shoudy, for libellant. 

H. F. Averill, for claimants. 

Bbnediot, D. J. It is useless in this case to détermine 
whether the ship-owner i8 entitled, under the charter- party, 
to any greater sum than the $4,750 named in the bill of lad- 
ing as the amount of freight and démarrage, for the reason 
that the amount named in the bill of lading is greater than 
the prooeeds of the property in the registry. 

The only point requking détermination is'whether the 
action must be dismissed as prematurely brought. The libei 
was filed on the t^enty-fourth: day of May, 1880, and, as 
appçars by the marshai's retum, the lumberi was. seized by 
him on that day by virtue of process issuedàu this action. 
When the cargo "was so seized the vessel was lying at a 
wharf designated by the charterers, and a portion of the 
cargo had been discharged upon that wharf. The point made 
by the claimant is that in order to maintain the action the 
caéi-go must be shown to hatebfeèfidtBchat'ged froùithèrVèëâel 
and a tender of it thereaf ter 'mkde upon payment of the 
amount due. But, if such be conceded to be the gênerai rule, 
it is not without exceptions. Hère an exception is created 
by the facts proved, which, taken together, show that the 
charterers had no money to pay either freight or démurrage, 
and their action was such as to warrant the ship-owner in 
concluding that a tender of the cargo would hâve been a yain 
formality. There was in fact no readiness on the part of the 
charterers to pay either freight or démurrage, and the ship- 
owner had reason to suppose that there was no intention to 
pay either freight or démurrage, Under the cireumstances, 
therefore, the acts of the charterers must be deemed awaiver 
of any tender of the cargo, and the suit, which, it must be re- 
membered, was in fact for démurrage to the amount of 
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$1,250 thatwas already due bythe terms of the charter, and 
by the charter made a lien upon the cargo, must be held to 
be properly brought. 

I do not see that the fact that another suit had been 
instituted by the ship-owner to recover his freight and de- 
murrage, which suit was discontinued on the 24th, prior to 
the filing of the libel in this case, is of any importance. It 
appears that the cargo was not seized in the first suit until 
the vessel was at the berth designated by the charterer, réady 
to discharge the cargo, and when it was apparent that the 
charterer was unable to pay either freight or demurrage ; and 
it is obvious that it was known to the charterers that 'the 
suit would be no obstacle to the delivery of the cargo, piro- 
vided they weré ready to pay or secure the amount due. 

This case dîlïerS' in a material point from thie case of 
1,266 Vitrified Pipes, 14 Blatchf. 274, relied on by the claim- 
ants, becanse ifi that case there was what in this case theré 
wa's not^-à readihess and présent ability to pay the fféight. 
îh thaf cé,6e it was plain that if the cargo had been téhdërèd 
the freight would hâve been paid and the cargo receiVedV 
Hère it is plain that if the cargo had beèn tehderèd the 
freight 'would not' hâve béeii paid^" and the consigflee ■^as sb' 
informed by the aiets'of' thé parties done priot to the institu- 
tion of this suit. ^ 

The libellant is entitled to bé decreed to hâve M lien tipoù 
the cargo proceeded against for the sum of $4,750, with in-" 
terest, and to an order applyîng the proceeds of the cargo in 
the registry to the payment of the amount. 



Subsequently, on an appeal from the clerk's taxation of 
the bill of costs in the above action, the following opinion 
was rendered : 

(May 13, 1881.) 

Benedict, D. J. In this case the olaimants applied for a 
delivery of the property proceeded against, upon a stipula- 
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tion for value, and tendered four sureties in succession. 
Each surety in the first instance justified as sufi5cient, but 
on examination proved to be ■worthless and was rejected. 
There was, in fact, a bold and persistent attempt on the part 
of the clainiants to obtain possession of property in the cus- 
tody of the court by substituting therefor a worthless stipu- 
lation. The examinations made necessary in order to defeat 
this attempt involved a very considérable outlay in the way 
of fées paid for searching for judgments and conveyances 
of real estate which the proposed sureties claimed to own ; 
and the question is whether thèse expenses can be taxed in 
the eosts. 

In a case like this, where there was good ground to believe 
that a fraud upon the court was being attempted, I think 
the expenditure for searches was justified, and should be 
taxed as part of the costs. So, also, I think it proper to 
allow the $50 dollars paid real estate brokers to examine 
real estate claimed to be of value, but found to be of little 
value, in order to enable the court to be infonued in respect 
thereto. 

Expenses incurred under a lawful order of court may be 
taxed as part of the costs, and inserted as part of the judg- 
ment against the losing party, {Neffv. Pennoyer, 3 Sawy. 336,) 
and, upon the eame principle, expenses made necessary in 
order to defeat an attempt to defraud the court may be taxed 
and allowed. Upon the présentation of the first surety, in 
view of what then appeared, the court, if applied to, would 
hâve in the first instance direoted that searches be made, not 
only as against that surety, but also against any others that 
might subsequently be offered by thèse elaimants. 

The notary's expenses of taking the voluminous examina- 
tions of the several sureties may also be allowed. The ex- 
penses of telegraphing to attomeys in Georgia to attend at 
the examination of witnesses there are not allowed. 
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The Peide op the Océan. 

{District Court, E. D. New York. March. 16, 1881.) 

1. Wages— Mastkr of Foiîeign Vbssel— Pkioritt of Patment. 

Where a British vessel was libelled for damagçg caused by a col- 
lision at sea, and was found in fault, condemned, and sold, and the 
vessel was also libelled by the master to recover hia wages and dis- 
bursements : 

Held, that if, by virtue of the English statute, the master is entitled 
to a lien upon the ship, his claim is not entitled to a priority of pay- 
ment out of the proceeds in the registry over those for the damages 
caused by the collision. 

In Admiralty. 

W. W. Goodrich, for petitioner. 

Benediot, D. J. The ship Pride of the Océan was pro- 
ceeded against in this court to recover damages caused by a 
collision. The décision of the court was that the collision 
was caused by the négligence of those in charge of the ship, 
and the ship was accordingly condemned. The proceeds of 
her sale proved insufficient to pay the damages caused, by 
the collision. The master of the ship, who was on board and 
in command at the time of the collision, now applies to be 
paid the amount of his wages and disbursements out of the 
proceeds of the ship, in préférence to the claims for damages 
caused by the collision. 

Assuming that the master acquired a lien upon the .ship 
for his wages and disbursements by virtue of the British 
statute, and assuming that he did not lose his lien by omit- 
ting to enforoe his claim until after the decree had beeri 
entered for the damages caused by the collision, and by giving 
notice at the sale by the marshal that he insisted that she 
was sold subject to his claim for wages and disbusements, 
and would be held liable therefor, still, it is impossible to say 
that, in the distribution of the proceeds of the ship, the mas- 
ter's claim is entitled to préférence over that for the damages 
caused by the collision, for the reason that, having been the 
master of the ship at the time df the collisioti, he is-person- 
ally.liable for the da,mages caused by the collision; and ail 
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payments out of the proceeds of the ship towards tlie dam- 
ages caused by the collision go to reduce the amount of a 
liability on the part of the master which has been ascertained 
in this court and is enforceable in this court. 
The pétition is therefore denied. 



The Canada. 
{District Court, B. Oregon. May 5, 1881.) 

1. Ship— MoETOAGE of. 

A mortgagor of a ship in possession with the consent of tlie mort- 
gagee is thereby authorized to malte any change, addition, or repair 
thereon necessary and convenient for her préservation and use as a 
ship, 80 that it does not wilfully depreciate her value as a security to 
the mortgagee ; and, in such case, the old material displaced by the 
new may be disposed of by the mortgagor as his property, unaft'ected 
by the mortgage. 

2. Same. 

But in case saîd material is not thus disposed of, nndis lefton board 
and passes into the possession of the mortgagee with the vessel, and is 
capable of being used in some form in its ordinary navigation, it 
would still be within the opération of the mortgage and belong to 
the mortgagee. 

3. Same. 

But if the old material, as such, is not suited for use in the naviga- 
tion of the vessel, the fact that the mortgagor allows it to remain on 
board does not show that he did not intend to withdraw it from the 
opération of the mortgage, and appropriate it in exchange for tho 
new material put in its place. 

4. Old Coppbb. 

Whilethe Canada was in posession of George Howes & Co., as 
mortgagors, and making the voyage from New York to Portland, 
Oregon, she was recoppered at Rio de Janeiro, and the old copper 
Btowed in her hold and brought to Portland, when she was taken posses- 
sion of by Sutton & Co., as mortgagees. Hdd, that the old copper 
was separated from the ship, and withdrawn from the opération of the 
mortgage, and was the property of the mortgagors. 

In Admiralty. 

W. B. Gilbert, for libellant. 

John H. Woodwarâ and John W. Whalley, for olaimant. 
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Deadt, D. J. In March, 1880, the Bhip Canada, of New 
York, twned by George and Jabez Howes, of that place, sailed 
for this port with a cargo of railway iron, and, on account of 
being compelled to put into Eio de Janeiro for repairs, did 
not reach her destination until March 4, 1881. 

On and prior to the sailing of said vessel from New York, 
the Howes were indebted to the libellants, George Cornish and 
Eufus Hitchcock, of that place, in the sum of $660, for mate- 
riala. furnished and services rendered in repairing said vessel 
in the years of 1879 and 1880. 

On March 9, Thomas F.McNeill and others, composing the 
crew of the vessel, brought suit against her for their wages; 
and on April 2, Effingham B. Sutton and others, constituting 
the firm of Sutton & Co., of New York, intervened for their 
interest as mortgagees in possession, to secure them against 
any liability they might incur by reason of having indorsed 
three certain notes of said Howes, in March and April, 1879, 
for the sum of $15,431.16, which they were afterwards com- 
pelled to pay, and petitioued that the proceeds of the vessel 
remaining after the payment of prior claims, including a bal- 
ance of $11,759,19 due on a bottomry bond given for the 
repairs at Rio, and ail the proceeds of 9,140 pounds of old 
copper then on board the vessel and taken ofif her at Eio and 
there replaced by new copper, might be applied upon the 
■debt secured by said mortgage. 

On March 31, 1881, the libellants commenced an action 
in the circuit court for the county of Multnomah against said 
Howes, for the recovery of said $660, and upon the same day 
procured a writ of attachment to issue therein against the 
property of the défendants therein, upon which writ said 
copper was duly attached. At the date of said attachment 
said copper was stowed in the hold of said vessel, which was 
in the cuetody of the marshal of the district upon the warrant 
issued upon the libel of Thomas F. McNiell and others, afore- 
said, and subject thereto, in the possession of said Sutton & 
Co., as mortgagees, which possession was obtained after the 
a,rrival of the vessel hère by means of an action of replevin 
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commenced in the circuit court aforesaid, on March 5, 1881, 
in which no spécial mention was made of said copper. In 
the intervention of Sutton & Co. it is alleged that this old 
copper was and is included in the mortgage of the vessel, 
and that the same is in their possession on board the ship. 

On April 6th the vessel, without the copper, was sold for 
$26,000, upon an interlocutory decree in the suit of McNiell 
and others, aforesaid t and on the same day a stipulation was 
entered into between Cornish & Hitchcock and Sutton & Co., 
stating the facts aforesaid concerning said copper, and that 
a controversy existed between said parties "as to whether or 
not said métal is included in or is now a part of the mort- 
gaged property, or whether it should be applied upon the 
claim of said G. & H. by virtue of their attachment;" and 
consenting that said copper œight be sold by the marshal, 
and that the proceeds, less the expenses of sale, should be 
held subject -to the claim of each party, and the right of G. 
& H, to intervene and assert their claim in this suit. 
. Upon this stipulation an order was made for the sale of 
the copper, and it was sold by the marshal for $1,098.50. 

No decided case in point has been found, but I think the 
question involved in the controversy may be satisfactorily 
answered by a careful considération of the circumstances and 
purpose of the transaction, and a référence to the rules and 
principles which govern the rights of parties in the case of a 
mortgage of lands where the mortgagor remains in possession. 

A mortgage of land includes everything annexed to the 
freebold at the date thereof, or that may become so annexed 
during the existence of the mortgage. Winsloiv v. Merchants' 
Ins. Co. 4 Met. 310. But a building or growing timber 
severed and removed from the mortgaged land, of which it 
formed a part when the mortgage was given, is thereby with- 
drawn from the opération of the mortgage. By reason of 
such removal they cease to be a part of the realty — the pledge. 
Buckouty. Swift, 27 Gai. 438. 

The right of the mortgagor in possession to eut timber and 
remove fixtures, and dispose of them, is unlimited, unless re- 
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etrained by a court of equity upon tlie impression that the 
land will thereby be rendered an insufficient security for the 
debt. Brady v. Waldron, 2 John. Ch. 148. 

When Sutton & Co. took their mortgage upon the Canada, 
but left her in the possession and use of the mortgagors, 
they impliedly authorized the latter to make sueh changes, 
additions, and repairs in her fitment, tackle, apparel, and fur- 
niture as might be neoessary and convenient for her préser- 
vation and use as a ship, so that they did not wilfully depre- 
ciate her value as a security for their debt. In pursuance of 
this authority, the Howes might, as mortgagors in possession, 
remove from time to time every part of this vessel, inelud- 
ing her tackle, apparel, and furniture, and replace it with 
new, and dispose of the old and displaced material as their 
property, unalïected by the mortgage. But in case the old 
material was not so disposed of, and was left on board and 
passed into the possession of Sutton & Co. when they took 
possession of the ship, to whom it then would belong would 
dépend on circumstances. 

In the considération of the question, I think it may be 
assumed that in the case of a hona, fide repair, particulariy 
where old material is displaced with new of equal or greater 
value, that the mortgagor has a right to dispose of the old 
material as his own. But where no such disposition is made 
of it, and it is suffered to remain on board as part of the 
ship's material, and is capable of being used in some form in 
the navigation of the vessel, I think the old material would 
etill belong to the ship, remain a part of it, and be the prop- 
erty of the mortgagee in possession. 

For instance, if the mortgagor in possession should put a 
new suit of sails on the vessel, and instead of disposing of the 
old ones should stow them away as suitable material for mend- 
ing or supplying a rent or lost sail, such old material would 
remain within the opération of the mortgage and pass to the 
mortgagee in possession. Under those circumstances the rea- 
sonable inference would be [that while the mortgagor had, 
for the safety and convenience of the vessel, added to the value 
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of the security by the cost of the new sails, (Southworth v. 
Isham, 3 Sand. 448,) yet he did not intend to appropriate or 
divert the old ones from the use of the ship or the opération 
of the mortgage. Applying thèse suggestions to the case 
under considération, it appears to me that this old copper, 
as Boon as it was removed from the sides of "the vessel and its 
place supplied with new, became the property of the mort- 
gagors. Upon this conclusion, the master must hâve dis- 
posed of the 2,000 additional pounds which he sold at Rio, 
as the property of the mortgagors, for $240; and he probably 
would hâve disposed of the remainder in the same way if it 
had not been thought best to bring it hère for a better market, 
whieh has proved the case. 

No practical use has been shown, or even suggested, to 
which this copper could be applied in the ordinary navigation 
or use of the vessel ; and theref ore, although it was suffered 
to remain on board until the mortgagee took possession, there 
is no reason to conclude that the mortgagors did not intend 
to separate it from the mortgaged property — the vessel — and 
appropriate it to their own use in exchange for the new. 
Indeed, there is not a single circumstance connected with the 
transaction which tends to prove that the old copper was not 
only actually taken off from the sides of the ship, but legally 
separated from it and its uses, so that it was no longer a part 
of it. And, finally, the value of the security of Sutton & Co. 
has been enhanced rather than diminished by the exchange, 
and therefore there is no particular merit in their claim. 
Under thèse circumstances, this copper was and is the prop- 
erty of George and Jabez Howes, and therefore liable to the 
attachment of the libellants in their action in the state court 
to recover the sum due them from said Howes, and they 
thereby acquired a valid and subsisting lien thereon for the 
amount of their claim and the costs of their action.. 

The fund arising from the sale of the copper, less the ex- 
pense of sale and this litigation, must, therefore, be delivered 
to the sheriff, with the writ of attachment, to keep, subject 
to the exigencies of such writ. 
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The Mabu & Elizabbth. 
(District Court, D. New Jersey. May 4, 1881.) 

1. COIXISION— RULKS 16, 17, AND 23 CONSTRUED— EbV. Bt. f 4233. 

In Admiralty. Libel in rem. 

R. P. Wortendyke, for libellant. 

Flavél McGee, for claimant. 

Nixon, D. J. This is a libel in rem, the libellant claiming 
damages for injuries and losses sustained by a collision with 
the vessel of the respondent on the seventeenth day of March, 
1880, off Absecom light, on the coast of New Jersey. The 
facts seem to be as follows : 

The respondent's schooner, the Maria & Elizabeth, left her dock at 
Hoboken, New Jersey, during the forenoon of the seventeeath of March, 
for the western branch of Elizabeth river, in the state of Virginia. Her 
crew consisted of six persons, besides the captain, Joseph Headley, who 
was also part owner. Bhe had no quarter-deck, was of the burden of 
about 203 tons, and was laden with empty barrels, which were stowed 
some eight or nine feet above the deck. At about midnight of the same 
evening, when nine miles off of Absecom light, her watch was changed. 
The only persons left on deck were Job H. Ridgway, the mate in com- 
mand, William Pace, (colored,) the lookout, and Henry Risley, at the 
wheel. The wind was blowing a moderate breeze from the north, veer- 
ing occasionally a little to the west, and the night was clear and starlight. 
The Maria & Elizabeth was running a south-westerly course, with the 
wind, and having her saila set and on her larboard side. 

On the afternoon of the same day the Achorn, the schooner of the libel- 
lant, of about 87 tons burden, left the mouth of Maurice river, New Jer- 
sey, loaded with glass sand, and bound for Brooklyn, New York. Her crew 
was Frederick Hess, captain, John Peterson, mate, Erank Smith, before 
the mast, and George Fox, the steward. The captain was at the helm 
until about midnight, when he surrendered the steering of the vessel to 
the mate and went f orward. She was then heading north-easterly, with 
her sheets trimmed close to the wind and her sails on her starboard side. 
Captain Hess says that a few minutes before 1 o'clock he discovered a 
schooner ahead, (which proved to be the Maria & Elizabeth,) apparently 
sailing a south-west course before the wind. Both parties agrée that the 
two vessels were approaching each other nearly head on ; that shortly 
before the collision the helm of the Matia & Elizabeth was put hard a-port ; 
that she struckthe Achorn on the starboard side, justf orward of the main 
chains, near the center of the huU ; and that in a short time — some of the 
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witnesses testifying within 10 minutes and othersafter an hour — she went 
down to the bottom, carrying with her one of her crew (Frank Smith) who 
had returned to the sinking vessel for the purpose'of detaching her from 
the Maria & Elizabeth. 

It is perfectly clear that the collision was the resuit of 
faulty navigation. There was no severe stress of weather 
which affords any reasonable excuse for its occurrence. It 
can only be accounted for on the ground that one party or the 
other, or both, violated those fundamental rules of navigation 
which hâve been so long established for the safety of the sea, 
and many of which hâve become a part of the laws of the 
United States by express enactment of the législature. 

The proctor for the libellant claims that the case is one 
where the vessels were approaching each other, — the Maria 
& Elizabeth sailing with the wind free, and the Achoru 
close-hauled, — and that the rule of the sea in ail such cases is 
that the ship sailing free must get out of the way of the one 
close-hauled. This bas doubtless been the law for many 
years, and bas now been incorporated in the sailing rules of 
navigation adopted by congress for the prévention of collis- 
ions. It appears as the exception of the seventeenth rule, 
(see Eev. St. § 4233.) Handaysyde v. Wilson, 3 Car. & P. 
528; 1 Par. Ship. & Ad. 195; The Clément, 2 Curt. 363; St. 
John \. Payne, 10 How. 557; The Ossio, 8 Ben. 518; The 
Eebecca, 1 Blatchf. & H. 347. In this last case Judge Betts 
says: 

" A cardinal rule of navigation, recognized by eniinent authorities, is 
that a vessel running free, and approaching another going in an oppo- 
site direction in the wind, must give way to the latter, or bear the consé- 
quences of a colHson, unless such collision be clearly produced by the 
misfeasance of the vessel that is close-hauled." 

The same learned judge subsequently {The Brîg Emily, 

Olcott, 138) said : 

" The rule of law is explicit that a vessel ruuning with the wind free 
must take the risk of avoiding another sailing in the wind, when the two 
meet in opposite courses, if the free vessel has the opportunity and means, 
if properly used, of so doing. Indeed, the usage for the vessel to hold 
her course, and for the one sailing free to give way in such case, has be- 
come a rule of law which imposes the losses and damage occasioned by 
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its non-ro'bservance' upon the vessel -whlch disobeys the . mie, nnlesa It 
be clearly proved that her misconduct in no way cpntributed to the 
injAiry." 

See alBO The Bloetêotn, là. 188 ; The Argus, là. SOi. 

But the proctor for the respondent invokes the benefit of 
sailing rule 16, (Rev. St. § 4233,) and insists that the testi' 
mony shows that .the two vessela were meeting end on, or neatjy 
end on, involving the risk of collision, and that the helm Of both 
sbould bave been ported, sothat each might pass on the port 
side of the other. The Maria & Blizabeth, acting under tbifl 
rule, put her helm hard a-port, and ail her witnesses a}lege that 
tbe damage arose from the Achorn holding her course, ratber 
than portitog her helm as required. 

When two of thèse rules thus corne in conflict, it is the 
duty of the dourt, as far as possible, to reconcile them, or so 
to interpret them that both shall stand. That can only be 
done in tbe présent case by making sailing rule 16 apply to 
the meeting of two Tcssels where one is not free and the 
other not close-hauled. By both porting their helms under 
snch circumstances each would pass on the larboard; side 
pf the other. But the seventeenth rule provides "that when 
two sail vessels are crossing so as to involve risk of collision, 
then, if they hâve the wind on différent sides, the vessel with 
the wind on the port side shall keep out of the way of the 
vessel on the starboard side." If the rule stopped there, the 
blâme of tbe collision in the présent case would fall upon the 
Achorn, which had the wind on her port side ; but the rule 
continues, "except in the case in which the vessel with the 
wind on the port side is close-hauled and the other vessel 
free, in which case the latter vessel shall keep out of the 
way." The "latter vessel" hère was the Maria & Eliza- 
beth ; and if she must keep out of the way, then the Achorn, 
by the twenty-third rule, was required to keep her course. 

It was strongly contended at the hearing, by the proctor for 
the respondent, that the Achorn must hâve starboarded her 
helm and brought the injury on herself . If the évidence sus- 
tained such contention, the décision of the suprême court in 
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The Nicholas, 7 Wall. 657, wôuld détermine this case, and the 
libel must be dismissed. But the positive testimony is to the 
effect that the Achorn kept her course. It wasonly aninfer- 
ence that she changed, bécause the witnesses were unable to 
account for her position at the time of the collision upon any 
other hypothesis. But there is one undisputed fact in the 
évidence which seems of significance hère. Gaptain Hess 
says that the Achorn was struck about midships, in her star- 
board side, and that her main-mast gave way and fell over 
on the Maria & Elizabeth, If this be se, then either the 
mast fell against the wind, which is not probable, or the 
wind was on the port side, and the Achorn was continuing 
her north-easterly course when the vessels came in contact. 
After a considération of the whole case, I think the weight 
of the testimony places the blâme and responsibility of the 
collision upon the Maria & Elizabeth. Sailing free, she 
ought to hâve kept out of the \?ay. Some testimony was 
taken as to the value of the vessel and freight lost, but it was 
not of such a satisfactory character as to enable me to act 
intelligently without a référence. The case must go to the 
clerk, as commissioner, to ascertain and report the damageg; 
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First Peesbtterun Society op Geeb^ Bat and another 
V. Goodrich Transportation Co. 

[Uir(>uit.Court,E.D.Wi»e(m»in. May 12, 1881.) 

1, Rbmoval— AoT OP Maéch 3, 1875, i 2, Clattsk 2. 

Insured pfoperty was destroyedby a flre alleged tohave been ooca- 
sioned by the négligence of the défendant. The Insurance covered 
only part of the value of the property, and was paid by the insurer 
to the owner. The owner of the property, ^ho Was a citizen of Wis- 
consin, and the Insurance conipany, which was a citizen of New 
York, joined in an action begun in the state court to recoverthe tëtal 
loss. The défendant was a citizen çt Wisconsin, and atteibpted to 
remove the cause to the fédéral court. Held, that the case did 'not 
involve a controversy which, within the meaning of thé second claSJàe 
of section 2 of the removal act of 1875, was whoUy b'etween citizèns 
of différent states, and which could be fully detertnined as between 
them without the présence of the plaintiff, who was a citizen of the 
same state with the défendant ; and theref ore that thé case was not 
removable under that act. 

Motion to Eemand. 

Cameron, Losey dk Bunn, for motion. 

Finches, Lynde é Miller, contra^ 

Dyer, D. J. This is an action brought to recover damages 
for the loss of a church édifice and parsonage, belonging to 
the plaintiff society, by a fire alleged to hâve been negli- 
gently set by the défendant company's steamer Oconto while 
she was navigating Fox river at Green Bay. The plaintiff 
Insurance company was an insurer of the property, and has 
since paid the loss to the extent of the insurance, which was 
$5,000, and to the extent of such payment has become sub- 
rogated to the. rights of the society. The entire loss is alleged 
to hâve exceeded the amount of the insurance in the sum of 
abont $4,400, and the plaintiffs join to recover the total loss. 
The action was commenced in the state court, and removed to 
this court under the removal act of 1875, at the instance of 
the défendant. The plaintiffs move to romand, and this is 
the motion now to be determined. The plaintiff society and 
the défendant company are corporations within this state. 
The plaintiff insurance company is a corporation of the state 

v.7,no.3 — 17 
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of New York. In the pétition for removaî it is stated that 
theré is a eontroTersy between the parties which is of such 
character that a final détermination thereof çan be had as to 
the plaintiff society and the défendant without the présence 
of the plaintiff insufance cbmpany, and which is also of such 
character that a final détermination thereof oan be had, as 
between the plaintiff insurance company and the défendant, 
■without the présence of thé plaintiff society. 

Tbe cpmplaint allèges the destruction Tsy flre of the church and par- 
sonagç huildipgSj, telonging to the plaintifiE society; that the flre waa 
causedby sparks'emitted fromthe defendant's steamer, and resultedfrom 
defendaut's négligence ; that the total losswas $9,457.23; that atthetime 
of the loss the plaintiff society held a policy of insurance, issued by the 
plajntifl insurance company, insuring the property to the extent of $5,000 ; 
that the amount of the insurance -was duly paid, and that the plaintiff 
society thereupon made to the plaintiff insurance company an assignment 
qf its claim against the défendant by reason of the loss, to the extent of 
the insurance paid, and judgmont is demanded for the full value of the 
property destroyed. 

If the removal of the case to this court can be sustained at 

ail, it must be under the second clause of section 2 of the act 

of 1875, which is as foUows: 

"And when, in any suit mention^ in this section, there shall be a con- 
troversy which is whoUy between citizens of différent states, and which 
can be fuUy determined as between them, then, either one or more 
of the plaintifis or défendants actùally interested in such controversy 
may remove said suit into the circuit court of the United States for the 
proper district." 

The disposition ot the présent motion involves an inquiry 
into the nature of the plaintiffs* cause of action. It has 
been long settled, both in England and in this country, that 
such a cause of action is single and indivisible, and that in 
a case like the présent the insurer could not, at common law, 
sue the wrong-doer in his own name to recover the amount 
paid to the assured, but must bring his action in the name of 
the assured. London Assurance Co, v. Sainsbury, S Doug. 245 ; 
Mason v. Sainsbury, là. 60 ; Yates v. Wkyte, 4 Bing. (N. G.) 
272; Hart v. Western R. Corporation, 13 Met. 105; Rocking- 
ham Mut. Fire Ins. Co. v. Bosher, 39 Me. 254; Conn. Mut. 
Life Ins.Co. v. N. Y. é N. H. R. Co. 25 Conn. 270; Peaiia 
Ins. Co. v. Frost, 37 111. 333. 
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In the case last cited, Lawrence, J., speaking for the court, 
says: '' 

"It very often happens that valùable property is insured In several 
companies at the same time. If the property is bumed throughthe care- 
leasness of some third person, can such person be liable to as many suits 
as there are insurances t Is there morç than once cause of action against 
him ? And can that be indefinitely divided î What is the measure of 
damages î la it the injury done by him to the property, er the amount the 
insurance companies hâve paid î Clearly the former. If the several In- 
surance companies hâve paid more than the actual loss, thçy cannot make 
him liable for what they hâve paid. He is liable to the owner of the prop- 
erty for the injury he has done to it, and, although a wrong-doer, it is 
still his right to hâve that loss adjusted in a single suit. The companies 
may unité in bringing an action for their use in the name of the asaured. 
The recovery will be for the injury done to the property, and when the 
judgment is obtaiued the court will détermine, as between the différent 
companies, how the proceeds of the judgment are to be divided." 

In Hall V. Railroad Co. 13 Wall. 370, it was held that an 

insurer of goods, destroyed by fire in course of transportation 

by a common carrier, is entitled, after payment of the loss, 

to recover what he has paid by suit in the name of the assured 

against the carrier. And in the opinion it is said that — 

" In respect to the ownership of the goods and the risk incident thereto, 
the owner and the insurer are considered but one person, having together 
the bénéficiai right to the indemnity due from the carrier for a breach of 
his contract, or for non-performance of his légal duty." 

In Ins. Co. V. Erie Ry. Co. 73 N. Y. 399, it was held that 
the action was rightfully brought in the name of the insurer 
alone ; but the fact was that the owner had fuUy settled his 
Personal claim against the défendant, and so the insurance 
Company was the only remaining party in interest. The 
action being one under the Code of that state, which required 
suit to be brought in the name of the real party in interest, 
and the owner having no interest, it was held that the insur- 
ance Company might sue. 

In this state it has been decided (Swarthout v. The C. é 
N. W. Ry. Co. 49 Wis. 625) that where the owner of prop- 
erty destroyed by fire, and several insurers, bave rights of 
action for différent portions of the value, ail arising out of 
the same wrongful act, they may join in a single action 
against the wrong-doer. And it appears to be the view of 
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the court that under the state Code the insurer, on payment 

of the loss insured against, may sue in his ovm name. At 

the same time, however, the court characterizes the act of the 

wrong-doer as a single wrongful act, giving rise to but one 

liability upou a claim which is indivisible, and it seems to be 

upon thia ground that the court put the right of the insurers 

and the assured to join in a single action to recover the whole 

Iosb; for it is said that — 

" To hold that thèse plaintiffa cannot * * * unité in one action to 
enforce what is really but one liaMlity or cause of action, but that each 
must bring a separate suit, •would opèn the door to a litigation 'which 
wouid be most oppressive to the défendant, and which would produce 
much mischief." 

In Mtna Ins. Co. v. Hannïbal é St. J. R. Co. S Dillon, 1, 

it was said by Judge Dillon, that, in a case where the prop- 

erty destroyed exceeded in value the amount insured, the rule 

of law bas been long settled that the Insurance company, on 

the payment of the loss, cannot sue the wrong-doer in its own 

name, and he decided that — 

"The suit, though for the use of the insurer, must be in tlie name of the 
person whose property was destroyed. The wrongful act was single and 
indivisible, and gives rise to but one liability." 

And he so held, notwithstanding the provision of the Mis- 
souri statute which requires every action to be prosecuted in 
the name of the real party in interest. Upon this point he 
says: 

" However it might be if the amount paid by the insurer had equalled 
or exceeded the value of the property, and the assured had made a fuU 
assignment, it is plain that this cas© falls within ail the reasons of the 
rule itself, as expounded by Bu lier and Mansfleld in the case in Douglas, 
* * * and which is the fouadation of the law on this subject." 

Prom what has been said, the conclusion follows that 
where the négligent act, in a case like the présent, is single 
and indivisible, there really arises but one liability or cause 
of action. At common law this liability wouid bave to be en- 
forced in the name of the owner of the property. Admitting 
that, under the Code, the insurer's right in certain cases 
might be enforced by action in his own name, such rule of 
practice or form of remedy would not hâve the effect to sever 
the original cause of action : it would affect only the manner 
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of brmging suit. Since the Code, as before, the insurer 
could acquire, not a new and separate cause of action, but a 
right or interest with the owner. of the property in a single 
cause of action or liability already existing., The act of the 
défendant hère gave rise to but one liability, if any. The 
owner of the property and the insurer hâve joined to recover 
the whole loss, as they may properly do, and the character of 
the cause of action being as stated, the question is, does the 
whole record show such a controversy arising whoUy between 
the défendant and the plaintiff insurance company as makes 
the case removable within the meaning of the provision of 
the act of 1875, before quoted? The cause of action being a 
]oint one, and the plaintiffs joining to recover for the loss, 
what is the real controversy between the parties? What ia 
the controversy which must be determined in order to déter- 
mine the suit? Plainly it is the question whether or not the 
property of the plaintiff society was destroyed by à fire caused 
by the négligence of the défendant, and the amount of the 
loss. It is the question of liability for alleged négligence, 
and the extent of such liabilty, if any exists. That is the 
real controversy. Much dispute bas arisen as to the meaning 
of the provision of the statute which déclares that "when in 
any suit ******* there shall be a contro- 
versy which is wholly between citizens of différent states, and 
which can be fully determined as between them," the case 
may be removed; and perhaps some of the décisions, which 
are fast becoming multitudinous, are somewhat inhar- 
monious. 

Authorities are not wanting which strongly support the 
proposition that the controversy between parties who are cit- 
izens of différent states must be one which is so far the real' 
and substantial controversy in the case that when it is de- 
termined the suit will be determined. Carraher v. Brennan, 
1 Biss. 497 ; City of Chicago v. Gage, 6 Biss. 467 ; Dillon on 
Eemovals, (3d Ed.) § 25. However that may be, I think it 
cannot be said of the case at bar that there is a controversy 
which is wholly between citizens of différent states. The 
cause of action being single, and the plaintiffs being joint 
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parties in mterest in the prosecution of the suit, the eontro- 
versy is as much between the défendant and the plaintiff 
Society as between the défendant and the plaintiff insurance 
Company; and therefore the controversy is not so completely 
between citizens of différent states that, when the questions 
on which they are opposed are decided, the whole controversy 
between the real adversary parties will be thereby dèter- 
mined. Dillon on Eemovals, supra. On the argument it 
was contended that as, by the ansWer of the défendant, issues 
a,re raised touching the issuance of the policy of insurance by 
the plaintiff insurance company, the amount of the insurance, 
the payment thereof, and the assignment of the claim of the 
plaintiff society to its co-plaintiff against the défendant to 
the extent of the insurance, the questions thus raised make a 
controversy between the plaintiff insurance company and the 
défendant in which the plaintiff society is not interested. But 
those, I think, are rather branches or incidents of the actual 
controversy, than the vital issues which constitute the con- 
troveray ; and, moreover, it is more than questionable whether 
they are questions in which the plaintiff and défendant, who 
are citizens of différent states, are alone interested. 

Cases having a bearing upon the question of the right of 
removal, as it arises in the case at bar, are Merchants' Nat. 
Bank v. Thompson, 4 Fed. Ebp, 876 ; and Bailey v. New York 
Savings Bank, 2 Fed. Eep. 14. 

On the whole, my opinion is that there is not presenteâ 
hère, within the meaning of the second clause of section 2 of 
the act of 1875, a controversy which is wholly between citi- 
zens of différent states, and which can be fuUy determined as 
between them without the présence of the plaintiff, who is a 
citizen of the same state with the défendant. 

Since the foregoing opinion was written, the décisions of 
the suprême court of Wisconsin in Pratt v. Radford, Wis. Leg. 
News, May 5, 1881,* and of the suprême court of the United 
States in Bariiey v. Latham, Chi. Leg. News, May 21, 1881, 
hâve been promulgatèd. In the first-named case it is held 
that in a suit like that at bar the insurance company and 

*S. C. 8 K. W. Rep. 502, 
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the owner of the property must join in bringing tîië action, as 
having a united interest in the cause of action and in the 
recovery sought. The décision in Bamey v. Latham does 
not, as I conceive, affect the conclusion reached in the prés- 
ent case, because hère there is no such separable controversy 
between citizens of différent statés as brings the case within 
the principle and scope of that décision. 
Motion to remand granted, and order accordingly. 
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CircuU Court, 8. D. New York. February 5, 1880.) 

Removal— Who ahe "Défendants" Undbr Section 2, Act of 
1875. 

Where, in a suit between a foreign citizen and citizens of varions 
States, the pétition for removal is made by ail the défendants except 
X., the pétition makes out a case for removal under the flrst clause of 
section 2 of the act of 1875, as being a suit where ail parties défendant 
hâve applied for the removal, if X. is an unnecessary and improper 
party, the complaint making no case on which X. could claim the 
relief demanded, and althougli the pétition may be framed so as to 
attempt to make out also a case under the second clause of the same 
section 

Same — Pétition et Attobnet. 

The objection that the pétition for removal was made and flled by 
the attorney of ■ the défendants is of no force in this court, although 
sectionSof the act ofMarch 3, 1876, provides only that a "party • * 
may make and file a pétition." 

BaME — AVERMENT OF PERSONAL ClTIZEKSHIP. 

The avéraient of the pétition for removal that the défendants 
(naming them) " as they are the quallfled executors of the last will 
and testament of Y., deceased," were and are citizens, etc., is a suffl- 
cient averment of personal citizenship, and should not be construed 
to refer to their officiai citizenship as executors. 

Same — Due Execution op Bond. 

The want of acknowledgment or proof of the exécution of the bond 
for removal is a matter of practice for the state court to pass upon, 
and cannot be reviewed by this court after the state court has accepted 
the bond. 
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6. Sasie— Condition of Bond. 

The clause in the condition of tlie tond for removal providing that 
the défendants shall " do, or cause to be done, such other and appro- 
pria te acts," etc., is a sufflcient compliance with any requirement in 
section 3 of the act of 1875 that the bond shall be onc for appearing 
in the fédéral court. 

Motion to Eemand. 

Clarence A. Seward and Charles M. Daeosta, for plaintiff. 

Clarkson N. Potter and J. G. McCullough, for défendants. 

Blatchford, g. J. Although the complaint avers that 
Wosteuholme owns a number of the bonds, it does not aver 
that he makes any claim in respect of them, on account of 
any matters alleged in the bill as matters on account of 
which the plaintiff makes a claim in respect of bonds. Nor 
does the plaintiff sue on behalf of Wostenholme, or claim to 
represent him as respects any claim made on the other défend- 
ants, or any of them. On the whole scope of the bill, the 
words "similarly situated," in the preamble to the complaint, 
and in paragraphs 14 and 16, and in subdivisions 1, 2, and 3 
of the prayer, mean the original allottees, called also takers 
in paragraph 14. Subdivisions 1 and 2, of the prayer, pray no 
relief for the benefit of Wostenholme, nor does subdivision 3. 
That subdivision only prays that the moneys to be accounted 
for may be refunded for the benefit of the original allottees, 
of whom Wostenholme was not one. It does not pray that 
such moneys be refunded for the benefit of the original allot- 
tees, and holders not original allottees, leaving such moneys 
to be distributed afterwards. Therefore, the complaint makes 
Ho case on which persons not original allottees could put in 
any claim to any moneys refunded. So that part of the 
prayer of subdivision 3 which relates to the superior right of 
the original allottees is to be rejected as surplusage, and 
Wostenholme stands as an unnecessary and improper party 
to the suit, and no real and actual party. This being so, it 
follows that the suit was removable, under the first clause of 
section 2 of the act of 1875, as being a suit in which there is 
a controversy between citizens of various states of the 
United States and a foreign citizen or subject, and where ail 
the parties défendant hâve applied for the removal, and whers 
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such eontroversy is the only controversy there is in tlie suit. 
The pétition for removal makes out a case under said first 
clause, although it may be framed so as to attempt to make 
out, also, a case under the second clause of the same section. 
It is alleged that there are certain defects on the face of 
the pétition and the bondwhich invalidate the removal. The 
pétition in tbe body of it purports to be the pétition of ail of 
the défendants, except Wostenholme, by the same names and 
désignations as set forth in the caption or title of the suit in 
the summons and in the complaint in the state court. In 
such caption or title, among the names of the défendants are 
thèse : 

"James M. Brown, John Crosby Brown, Howard Potter, and John S. 
Schultze, as they are the qualifled executors of the last will and testament 
of James Brown, deceased." 

An aggregation or list of the names of the défendants is 
not found in any place in the summons or complaint, except 
in such caption or title. The complaint states— ' 

That James Brown, by his will, appointed "the défendants James M. 
Brown, John Crosby Brown, Howard Potter, and John S. Schultze," with 
two other persons, " his executors," and that letters testamentary were 
issued " to the défendants James M. Brown, John Crosby Brown, Howard 
Potter, and John S. Schultze, as the qualified executors of the last will 
and testament of the said James Brown, deceased." 

The pétition is preceded by the title or caption of the suit, 

giving the name of the plaintiff and the names of ail the 

défendants, and in it, among the latter — 

"James M. Brown, John Crosby Brown, Howard Potter, and John S. 
Schultze, as they are the qualified executors of the last will and testa- 
ment of James Brown, deceased." 

The pétition states — 

" That the controversy in said suit is between foreign citizens or subjects,. 
and citizens of différent states of the United States;" that of the défend- 
ants, sundry ones named, and among them "John Crosby Brown, individ- 
ually, [he being named by that désignation as a défendant in the title to- 
the summons and in the title to the complaint and in the title to the- 
pétition, and as a petitioner in the list of petitioners in the beginning 
of the body of the pétition,] and James M. Brown, John Crosby Browt,. 
and Howard Potter, as they are the qualified executors of the last 'wîll 
and testament of James Brown, deceased, were each and ail at the timo 
of the commencement of this suit, and still are, citizens of the state of 
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New Tork, and that the défendant John S. Schultze, also a qualifled exéc- 
uter of the last will and testament of James Brown, deceased, was then 
and Btill is a citizen of the state of New Jersey." 

Among the signatures to the pétition are thèse: 

"James M. Brown, George H. Brown, John Crosby Brown, Howard 
Potter, by James M. Brotfn, attorney, John 8. Schultze, as the qualitied 
executors of the last will and testament of James Brown, deceased," — the 
names being under each other, and included in a bracket at the left of 
said désignation ; also " Trenor W. Park, by J. G. McCulfough, his attor- 
ney;" also " Isaac Seligman, by Joseph Beligman, attorney;" alao " Leopold 
Seligman, by Joseph Seligman, attorney;" also "Henry Seligman, by 
Joseph Seligman, attorney;" also "Abraham Seligman, by Joseph Selig- 
man, attorney ;" also " William Seligman, by Joseph Seligman, attorney ;" 
also "A. A. Selover, by Billings & Cardozo, attorneys;" also " W. Watts 
Sherman, by Bristow, Peet, Burnett & Opdyke, attorneys ;" also "G«orge 
H. Brown ;" also "John Crosby Brown." The pétition was sworn to by 
the défendant Park. 

The condition of the bond offered to the state court is — 

That the obligation shall be void " if the said petitioners shall enter in 
the said circuit court of the United States, on the flrst day of its next ses- 
sion, a copy of the record in said suit, and shall well and truly pay ail 
costs that may be awarded by said circuit court of the United States, if 
said court shall hold that said suit was wrongf ully or improperly removed 
thereto, and do or cause to be donc such other and appropriate acts as, by 
the acts of congress approved March 3, 1875, and other acts of congress, 
are required to be doue upon the removal of a suit into the United States 
circuit court from a state court." 

The bond is not acknowledged or proved. 

On the twenty-first of October, 1879, the state court made 
an order in the suit. The title of the suit in the order gives 
the names and désignations of the défendants as in the title 
to the summons and the complaint. It says : 

"A pétition having been duly made and flled in this suit by the several 
défendants" — namingthe petitioners by the same namea and désignations 
as in the body of the pétition — "on this twenty-tirst day of October, A. D. 
1879; praying for the removal thereof into the circuit court of the United 
States for the southern district of New York, and said défendants and 
petitioners having duly made and flled therewith a bond, with good and 
sufflcient surety, for their entering in such circuit court, on the flrst day of 
its next session, a copy of the record in this suit, and for paying ail costs 
that may be awarded by the said circuit court if said court shall hold that 
this suit was wrongfuUy or improperly removed thereto, and for doing 
such other and appropriate acts as required pursuant to the statutes of the 
United States in such case made and provided, now, upon motion of John 
O. McOullouglî, Esq., of counsel for the petitioners, it is deolared that it 
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is made to appear to the satisfaction of thiâ court # • * * * and 
that the controversy therein is wholly between an ^lien and citizen and 
subject of the united kingdom of Great BritRin and Ireland, and citizens 
of différent states of the United States of America— that is to say, between 
the above-named plaintiff, who is a citizen and subjeci; of the united 
kingdom of Great Britain and Ireland, and the above-named défendants 
and petitioners, who are citizens of différent states of the United States 
of America ; * * # and it is further declared and ordered that this 
court doth accept the said pétition and bond somade and filed as afore- 
said, and that the suit be removed for trial into the next circuit court^Cf 
the United States, to be held in the southern district of New York, and 
that this court proceed no further therein, and that ail proceedings in 
this court in the said cause be and the same arc hereby sta3'ed." 

1. It is contended that section 8 of the act of March 3, 
1876, (18 St. at Large, 471,) provides only that a "party" "may 
make and aie a pétition, " and does net provide that an attor- 
ney may ; and that if an attorney in f act may, the fact of bis 
attorneyship and its scope must be shown to the state court. 
The order of the state court states that tbe pétition was duly 
made and filed by the petitioners named, and that suoh 
petitioners appear by Mr. McGullough, as their counsel, and 
move for the order which the court makes. In Myerv. Congtruc- 
tion Co., recently decided by the suprême court of the United 
States, 100 U. S. 457, the pétition for removal stated in 
tbe body of it that it was made by tbe two défendants, 
the petitioners, (naming them.) The pétition was uot signed 
or Bworn to, but it was filed with the clerk. The court 
said: 

" The pétition was not signed. No objection was made on this account 
in the state court, land it came too late in the circuit court. If it had béen 
made in the state court, the defect, if in fact there was one, wouM no 
doubt hâve been cured at once by the signature ofcoungel. The petUion 
was in writing. On its face it purported to be the pétition of Meyer and 
Denison, and it was in fact the pétition of Uenison. This the court knew, 
because it was actually pregented by the counsel of Denison, and was 
accompanied by a bond purporting also to be signed in the name of Meyer 
and Denison. In short, everything in the whp^e proceeding showed that 
it was in fact What, under the circumstances, it purported to bé, — the appli- 
cation of Denison, made in good faith, for the removal of the cause." 

Thèse views cover the objection made in the présent case. 
Although the plaintiff does not seem to hâve had prior notice 
of the application to the state court for the removal, the con- 
tents of the pétition and bond, and the action of the pétition- 
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ers, by their counsel, in moving for the order which the state 
court made, and the contents of such order, show that the 
objection made is of no force in this court. 

2. It is objeoted that the pétition does not show that James . 
M. Brown and Howard Potter were and are personally eiti- 
zens of thé United States, or of any state thereof, and that 
the averment is merely that they, "* * * astheyarethe 
' qualified esecutors of the last will and testament of James 
Brown, deceased," were and are citizens of the state of New 
York. The case of Amory v. Amory, 95 U. S. 186, is cited. 
In that case certain persons, as executors, brought a suit in a 
state court of New York agiainst a citizen of New Jersey. The 
défendant, in .his' pétition for rèinoval, averrëd "that said 
;|)iaiixtififs, as sucïi' executors, are citizens of the state of New 
York." 'The .ôourt said : . ' . ; 

, " Clearly thi^ fs not «vfflçient. Where, fhe jprisdictijon of the; courts of 
the IJrîitfed States (iepéndsùpon the citizenship of the|Parties, it hasrefer- 
iëtiè* tfc'thfe parties à^ tiérsons. 'JL'^ètrtîon'fdr l'eîtto'rài'mùst, therefore, 
^t^^e Sthe% persoi^l'Oàtizepship of the pitiés/ and not tèeir- officiai citizen- 
ship, i|fHieçe pan be such a thing. ï^rQpi the lapgii]^ge he^e employed, 
the court çaay propierly infer that, as. persons, the défendants in errQr were 
•ntot^tîtizènà df iféW Yôïk."^6i âïl' that â^'péàrê, théy may have'iieen 
citizeàsbf îîew- Jersey; as was the défendant.' 'Holding, aswe do, that a 
st^^îÇflurt is not boujij3^to,surrender itsjurisdiçtion, upon a pétition for 
remova^, until a,t least p pétition is flied, which, upon its face, shows the 
ïi^t ôf'the pétitîdnef lo tnè transfer, it was not error f or the court to 
retàin the«e causes.-" ■ : . 

The facts of the présent case do not bring it within the 
diçcisiçn in Amory y. Amory. The expressio]çi, "as they are 
the qualified executors," etc., introduced by the plaintiff in 
thè title of the suit, and stïîctly foUowed aftèrwards, is fairly 
to be iïiterpreted as ineaning and reading, "sued as qualified 
executors," etc. The pétition is fairly to be read as averring 
that James M. Brown and Howard Potter, sued as qualified 
executors, are citizens, etc.; meaning that they, personally, 
sued as executors, are citizens, etc. The averment as to 
James M. Brown and Howard Potter must be taken in the 
same sensé as the averment as to Schultze, which is that he, 
"also a qualified exécuter," is a citizen, etc., and as averring 
fiubstantially that they, qualified executors, etc., are citizens, 
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etc., rejeetîng the words "as they are" as surplusage. Then 
there is the avéraient of the pétition that the controversy is 
"between f oreign citizens, or subjects and citizens of différent 
states of the United States," taken in connection with the 
above-cited averments in the complaint and the déclaration 
of the state court, in the order, as to the citizenship of the 
défendants, which must be held to refer to their personal 
citizenship, showing the interprétation given by the state 
court to the averments of the pétition, and the fâ'ct that the 
state court surrendered its jurisdiction. The state court could 
not properly infer, and did not infer, nor can thisfcourt infer, 
that as persons James M. 'Brown and Howard' iPotter were 
not citizens of New York. 

3. The want of acknôwledgment ci: proof of , tTÉie exécution 
of the bond was a matter of.practice for the state court to 
pass upbn, and it wiU not bereviewed by this court aftèr the 
st^te court lias açcepted the fond'. J" ' ' *. "' ' ' 

"4. It is objected that the condition of thé l?ond"fcès not 
provide for the défendants appearing in this court ànd' enter- 
ing spécial,, bail iii' thé suit, 'if' Speicial"b9,ii was (jriginàlly 
requisite therein. , . The clav^se in; the copdition, proviïjipg that 
the défendant shall "do or'oause to'be done such othenanid 
appropriate'acts," etÔ;;' îs"à' iuflB&ient Compliaû'cé '-with àûy 
requireraent,,in.;8ectioin,i3''9f the açt of .l'8^5Î'th^{, tiiè bond 
shall be oae for appearing in the fédéral court. 

The ïùotioîi to remandthë^ cause to thô state court is denied. 

Note. See in relation ioréMovaUjoindâ, Van ÀÏlèn V. S. CJ». $ Fsd. 
Bbp. 545, iand iTwc^v. iî. Cb. M. 707. - 
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'" 6mith ». HoBTON and others. 

(Gîr mît Court, S. D. New York. February 12, 1881.) 

1. Bemoval— Pétition— Allégation op Jurisdictionai, Facts. 

A cause ie not removable under the act oi March 3, 1875, or section 
639 of the Revised Statutes, unless the pétition for removal sets f orth 
the jurisdictionai facts. 

2. Bame—Samb— Allégation of Citizenshif. 

In a suit against copartners for damages for injury to the person, 
a removàl carinot be had under the flrst clause of section 2 of the act 
of March 3, 1875, unless tbe pétition allèges that ail of the défendants 
are of différent citizenship from the plaintiil.-- [Ed. 

F. W, Fitzgerald, Jr., lot plaintifP. 

G. S. Simpkins, for défendants. 

Blatchfoed, C. J. This suii was brought in a court of the 
Htate against the défendants, as copartners, to recover $8,000 
as damages for injury to the person of the plaintiff. The 
complaint allèges • 

That tbe plaintiff was passing along the sidewalk in front of the 
défendants' place of business, wheré they buy and sell flour; that the 
défendants were, at the time, taking barrels of flour intotheir said store 
from a truck standing nearthe curbstone, and in front of said store ; that 
they obstructed the sidewalk and made it dangerous and created a nui- 
sance, in that they allowed a person on said truck to negligently roll bar- 
rels of flour down a pair of skids ; that a barre) struck the plaintiff while 
she was passing between the store and the truck, and nsing due care ; and 
that she was thereby irreparably and permanently injured in her person. 

AU three of the defenda^its in time filed, in the state court, 
a pétition for the removal .of ^the suit into this court. The 
pétition is framed exclusively under the first branch of sec- 
tion 2 of the act of March 3, 1875, (18 St. at Large, 470,) 
and not at ail under the second branch of that section, nor 
under any subdivision of section 639 of the Eevised Statutes. 
It allèges that the plaintiff is a citizen of the state of New 
York; that the défendant Horton résides in the state of 
Connecticut, not that he is a citizen of that state, or that he 
is an alien or a citizen of any state; that the défendant 
Clark is a citizen of the state of New York; and that the 
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défendant Mangles is a citizen of the state of New Jersey. 
It prays for the removal of the suit. It does not refer to any 
particular statute. It does not allège that the suit is one in 
which there can be a final détermination of the controversy 
80 far as concems any one or more of the défendants as par- 
ties in the cause. Nor does it allège that there is, in the suit, 
a controversy which is whoUy between citizens of différent 
states, and which can be fuUy determined as between them. 
To bave the case considered as one removable under the 
second branch of section 2 of the act of 1875, or under any 
subdivision of section 630 of the Eevised Statutes, the péti- 
tion must set forth the jurisdictional facts. This pétition 
allèges only that the controversy in the suit — 

" Is between citizens of différent gtçtes ; that is to say, between the ftbove- 
named Bridget Smith, who is, and was at the commencement of this action, 
a citizen of the state of Kew York, and the abbve-named défendants, 
William Horton, who résides in the state of Connecticut, John F.' W. 
Mangles, who is a citizen of the state of New Jersey, and Amos K. Olark^ • 
a citizen of the state of Kew York." 

This case, therefore, must be considered as raising only 
the question whether a removal of it can be had on the péti- 
tion âled under the first branch of section 2 of the.act of 
1S75. It is clear, under the décision of the suprême court 
in Meyer v. Construction Go. 100 D. S. 467, that it cannot. 
Although ail the défendants unité in the pétition, they are 
not ail of them alleged to be of a différent citizenship from 
the plaintiff. 

The motion to remand made by the plaintiff, is, for the 
foregoing reasous, grauted, mth«ost8 to be taxed. 
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NoEBis ». MiNEBAL PoiNT TuNNEL and otùers. 

(Gireuit Court, 8. D. Nm York. April 23, 1881.) 

1. Removal— MisTAKB m Pétition. 

A case is removable, under the act of 1875, when the pétition set» 
forth the necessary facts, although the removal is erroneously prayed 
for under section 639 of the Revised Btatutes. 

2. Bame— Act of 1875. 

The act of 1875 is not repealed by the marginal référence to the 
same in section 639 of the second édition of the Kevised titatutes. — 
[Ed. 

Motion to Eemand. 

E. R. Mead, for plaintiff. 

J. F. Harrison, îox défendants. 

Blatchfoed, C. J. The only objection to the jurisdiction 
of this court herein is that the pétition for removal made by 
the plaintiiî states that he desires to remove the suit into 
this court in pursuance of section 639, subd. 3, of the Ee- 
vised Statutes of the United States, and that he did not file 
in the state court an affidavit as to préjudice or local in- 
fluence, as required by that subdivision. The prayer of the 
pétition is that the suit may be removed "pursuant to the 
aforesaid act." The pétition states facts which make ont 
a case for removal under the first clause of section 2 of 
the act of March 3, 1875, (18 St. at Large, 470.) The 
plaintiff was, at the time the suit was brought, a citizen of 
Pennsylvania, and the défendants were then — some of them — 
citizens of New York, and the rest citizens of Massachusetts, 
The mistake in the pétition, by referring to the wrong stat- 
ute, is unimportant, when the facts set forth in it make a case 
for removal under the act of 1875.* 

- The défendants contend that there is no existing statute, 
but section 639 of the Eevised Statutes, under which a re- 
moval of a suit can take place ; that in the second édition of 
the Eevised Statutes, published in 1878, under authority of 
the act of March 2, 1877, (19 St. at Large, 268,) there is in 
the margin, opposite section 639, a référence to the act of 

*See upon this point Buckman v. liuckman, 1 Fed. Réf. 587. 
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March 8, 1876 ; that the effect of this is to repeal the act of 
1875, and that section 639 is left thus to be the only existing 
law. This point was overruled by this court in McLean v. 
St. Paul, etc., Ry. Co. 17 Blatohf. 863. The référence in the 
margin is made under the provision of the act of 1877, that 
the oommigsioner shall make marginal référence to statutes 
passed by congress since December 1, 1873, which may, in 
his opinion, in any manner affect or modify any of the pro- 
visions of the Eevised Statutes, but which are not expressly 
therein declared to be amendments of the Eevised Statutes ; 
hence the marginal référence. It bas been held that subdi- 
vision 1 of section 639 is superseded by the act oî 1875. 

The motion to remand the cause is denied. The pétition 
for removal was filed, and the bond was filed and approved, 
March 17th. The answer served after that was served after 
the state court had lost its jurisdiction. The défendants may 
bave 20 daya to aie and serve their answer. 



Geat, Adm'x, etc., v. National Stbam-Ship Co. 

{Circuit Court, 8. D. New York. May 6, 1881.) 

Teaksfer of Titlb to Stbam-Ship— DEMVBKT — REaiSTEATioH— 
Rk8 Adjudicata. 

Augnst 16, 1867, the défendant, a British corporation, made a writ- 
ten agreement with the Navigation Company, another British corpo- 
ration, wherehy the latter company, having, preparatory to a dis- 
solution, transf erred ail its property to two liquidators, under the 
"companies' act, 1862," agreëd, inU/r àliar-(l) That for a valuable 
considération to be patd, (afterwards paid,) " the Navigation Com- 
pany and their liquidators will forthwith, by such means, deeds, acts, 
and assurances as may be necessary oretpedient in that behalt, 
convëy, deliver, and màke over to the Steam-ship Company ail such 
reat and Personal property, capable of assignment and transfer, a» 
are comprised in, or make tip, or pertain to, thé several items appear- 
ing under the head of assets ito the" bocks of the Navigation Com- 
pany; (2) "the Steam-ship Company shall take such property sub- 
ject to the several rights and equities therein subsisting, and, in 
particular, to the discharge of the several liabilitles appearing in the 
said books, papers, and documents, and to il! other liabilitles to 

v.7,no.3— 18 
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which said property is now subject." August 16, 1867, and after the 
making of this agreement, the liquidators delivered to the défendant 
elght steam-ships, including the Pennsylvanià, belonging to thé Nav- 
igation Company, and the défendant thereafter dealt with said ships 
as its own property, but no formai written transfer or bill of sale of 
the vessels was made at the time, other than said written agreement. 
October 24, 1867, the plaintifiE's intestate was liilled by a collision 
between a canal-boat on which he was and tho steam-ship Pennsyl- 
Tania. October 31, 1867, the plaintiC brought suit against the Navi- 
gation Company for damages, and recovered judgment, upon w;hich 
exécution was issued and returned unsatlsâed August 25, 1868 ; the 
défendant in the présent suit having interposed its claim as owner of 
the said steamsbip. The plainti&'s intestate wàs part owner of the 
canal-boat, which became a total loss by the collision, and in No- 
vember, 1867, the plaintilC flled a libel in admiralty, in rem, against 
the steam-ship Pennsylvania, claiming damages for the loss alleged 
to hâve occurred through the négligence of the persons navigating 
her, to which the défendant in the présent suit flled an answer aver- 
ring ownership of the vessel, and raising an issue as to the négligence 
alleged. The case was tried on its merits, and on April 26, 1869, the 
court dismissed the libel with costs. A bill in equity against the 
défendant being flled, praying for a sale of so much of the property 
■of the Navigation Company transferied to défendant as might be 
necessary to pay the judgment recovered against the Navigation 
Company, it was hdd : 

(1) That the instrument of August 16, 1867, accompanied by a de- 
livery of the ships, was a sufflcient transfer of the title of the shipa 
to thé défendant, so far as any cause of action growing out of said 
collision was concerned. 

(2) That whether the legistered title to the steam-ship Pennsylva- 
nia was altered to the défendant before or after August 25, 1868, 
when the exécution was issuedj was of no importance in thjsqas», 
the plaintifl having persisted in the suit against the Navigation. Com- 
pany after fuU record notice, f rom the defendant's answer in the suit 
in admiralty, that the défendant and not the Navigation Company 
was the owner. of thts vessel at the time of the collision. 

(3) That under the «.gyoement of August 16, 1867, the défendant 
•was under no liabiljty to pay this judgment. It was not a lijabiljty of 
the Navigation Company on that day, nor is it founded on any lia- 
bility which then exiated or had açcT^ed. 

(4) That tbere was, no identity between the two companies for the 
purpose of the équitable satisfaction .by the new comp^ny of the 
judgment against the pld cpmpany. As to causes of action arising 
after August 16, 1867, the défendant took the property, not as, trustée 
for the Navigation Company, but as its own, and became liable to 
lespond pnly in suits dirwtly against itself. 

(5) That the judgment against the Navigation Company, though 
involving the question as to whether the Pennsylvania belonged to 
that Company at the time of the coIH.sion, is uot res adjudieata as 
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agaînst the défendant. The fact that the défendant was transférée 
of the vessel did not make it either a party or a privy to the suit, or 
a trustée for the old company in respect of the cause of action, the 
suit being one in perêonam. 

(6) That the proceedings in the admtralty suit could not operate as 
res adjudieata. Thé cause of action was différent from that in the in 
personam suit, and 'the judgment in the latter suit was recovered 
before the decree in the adlniralty suit was entered. 

Henry Morrison, for plaintif 

John Chetwood, for défendant. 

Blatchpord, C. J. On and before the sixteenth of August, 
1867, the National Steam Navigation Company, limited, (and 
which wUl be ealled the Navigation Company,) was a British 
corporation. On that day a written agreement was made 
between it of the first part, William Eowe and Charles Ed- 
ward Dixon of the second part, and the National Steam- , 
ship Company, limited, a British corporation, (and which 
will be ealled the Steam-ship Company,) of the third part. 
This agreement recites — 

That on the ntnth of July, 1867, the Navigation Company duly passed a 
resolution in conformity with "the companies' act, 1862," to the efCect 
that that company he wound up voluntarily as and from the fifteenth of 
August, 1867, and that the said Rowe and Dixon be appointed liquidators 
for that purpose, and that a uew company ealled tho Bteam-ship Ciompany, 
limited, had been duly formed and registered, with a. capital of .£1,000,- 
000, divided into 75,000 shares of jCIO each. and 25,000 preferential shares 
of £10 each, and that it was proposed to traasfer to such ne w company 
the whole of the business and property of the Navigation Company in 
considération of the allotting, by the new company, of 60,000 shares in 
it, credited with£10 per share pàid, for the purpose of distribution among 
the members of the Navigation Cojnpany, or otherwise, for its beneflt, and 
assuming ail its liabilities, and also making provision for ail matters which 
might arise in th^ liquidation of ihe Navigation Company, and that the 
proposed transfer was thereby approved, and that an authority was 
thereby conferred on the liquidators to accept such 60,000 shares in the 
new company, each credited with £10 as paid up thereon, for the purpose 
of distribution àmong the members of and for the beneflt of the Naviga- 
tion Company. 

The agreement also recites that the Steam-ship Company 
had been ineorpoirated under the provisions of the companies' 
a6t, 1862,,with a mémorandum and articles of association, 
estracts froin which it sets forth. Thèse extracts show — 
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That the name qf the company is " The Steam-sbip Company, limited ;" 
that the objects for which it is established are, ampng other thingg, the 
purchasing and taking over, for the sum of £600,000 in its paid^up shares 
of £10 each, ail the business, ships, or vessels subject to such liabilities 
of the Navigation Company, and the sailiug and managing of ships or 
vessels of iron orwood of every description ; that its capital is £1,000,- 
000, divided into 75,000 original shares of £10 each, and 25,000 pref- 
erential shares of £10 each ; that it la established for the purpose of pur- 
chasing and taliing over the business and assets of the Navigation Com- 
pany, subject to the payment of ail Its existing liabilities, on the terms 
that there be allotted to each member of the Navigation Company, in 
respect to every share held by such member in it, three shares in the new 
company of £10, fully paid up, and that theré'be also offered to each such 
member, in respect to each share so held l^ hini, a proferejitial share- çf 
£10, in respect of which the sum of 10 shillings shall, be paid by him on 
the allotment and acceptance by him of such preferential shares ; that 
60,000 of the original shares shallbe ofEered at par as fully paid-up shares, 
80 that three of themâhall be ofEered' to the holders of êach share of £100, 
ÇJ} T^iich £30 has been paid up inthç Navigation Conipany, in exchange 
for each such share, and the remaining 15,000 original shares and 5,000 
preferential shares shall be issuédohiy undèr thé circuBistaiicfes theteih- 
«fpér mteiitioned j that the dîrectoifs shall flrst'ôffer* 20,000 of the prefer- 
ential shares, pro rata, to such holders of shaT^sinjthBtNftvigation CqQi- 
pany as sjiall agrée to exchange theii; shares into fuHy paid-u^ shares in 
the néw company, but in casé any of {ije'inembfers of the Sfâ'vigàtîôn Çô'm- 
.pftny shall décline tp rèceivé the samp, or négïect toaccep't liie's'àmè, tlie 
dirëçtors ^hall issue su^h reinainmg shàreâ, f rom time ' tô' timç',' tb silch li^r- 
sons as tliey may thinfc'flt ;^Jiàt it shall bè lawîul fdr'the diréctors 18 ïësiie 
àny portiof|. of the remaining 15,^00 priginalshafës àiid 5,000 p'rfefeVfenliâl 
shares for the gurposé of ènabling thëm or thé Navigation Cdmpàny to 
carir out a spècifled contract. ma!de April 18, 1866, to ■wlilch thé' îlàviga- 
tion Company wàs a party, il they siiall déem ît expëdiérit'so ti'dô, prd- 
vided that no one preferential share "bé ôSeréd to each Holder of threè of 
the remaining 15,000 original shares ; that certain spedifiëddlyidènds shall 
be made on the preferential shares, and the hblâer's'oft^fem shall be enti- 
tled to certain spècifled rights, in caàe the cornpany shall'be'woùndup, and 
that no further calls shall be made in respect of the original £10 shares, 
but certain spècifled calls may be màde as regards the preferential shares. 

The agreement also récites^ — 

That the assets and property of the Navigation Company consisl of cer- 
tain ships and other property, ail of which are disclosed by its books, 
papers, and documents, which hâve been laid before the llquidators and 
the Steam-ship Company ; that there are also certain liabilities of the Nav- 
igation Company, also disclosed by the same books, papers, and docu- 
ments, as the same hâve been laid before the llquidators and the Steam- 
ship Company ; and that by spécial resolution " The Steam-ship Company; 
liraited, " has changed its name, and now is " The National Steam-ship 
Company, limited." 
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The agreement then provides as foUowsî" 

(1) The Navigation Company and their liquidators will forthwith, by 
such means, deeds, acts, and assurances as may be necesgary or expédient 
in that behalf, convey, deliver, and malie over to tlie Steam-ship Com- 
pany ail such real and personal property, capable of assignment and 
transfer, as are comprised in, or make up, or pertain to, the several items 
appearing under the head of asaets in the said books, papers, and docu- 
ments, and which books, papers, and documents it is agreed shall be 
given up to the Steam-ship Company. (2) The Steam-ship Company 
shall take such property. subject to the several rights and equities therein 
subsisting, and, in particular, to the discharge cl the several liabilities 
appearing in the said books, papefs, and documents ; and to ail other lia- 
bilities, if any, of the Navigation Company to which said property îs now 
subject. (3) As to ail such parts of said property" as shall not be capable 
of assignment, the Navigation Company and the liquidators will stand 
seized and posgessed'of it in trust for the Steam-ship Company, and to be 
dealt with as the Steam-ship Company may from time to time direct. ^ (4) 
The property so agréeà to be conveycd, shall, subjèct to saiid debts aîid 
liabilitieé Of the Nuvigàlion Company, ftnd subjcctto -the' rights 'and 
equities aflecting it^ be held by the 8team-shjp Comp^inyi subject tothe 
primary obligation of discharging ail expenses connectpd "with th.e disso- 
lution and winding up of the Navigation Company, and ail the liàbilities 
to be incûrred by the liquidators, as such< atid ail thoneys necéssàry for 
the pufchase of the ihterest 6î any dissentient BJember of thesNavigatitm 
Company who shall be eatitled to, baye hi^ inj^erestipflrchased «pdg^ the 
companies' act^ 1862, and ail njoneys which the liquidators may pày in 
pursuance of àny arrangement or coinpromisewith ahy niemberôf the 
Navigation Company, and subject to àaid payméntë for the beneflt of the 
Steam-ship Company. (5) Thte Steam-ship Oo^patoyi will allot to . the 
liquidators so many of its fully paid-up siiares and preferential shares as 
will enable them to carry out the arrangement so proposed to the meni- 
bers of the Nav gation Company. (6) The liqUidators «111 allot said 
shares to the members of the Navigation Company^whose names appeared 
on the register of that company on the flfteejith of Augugt, 1867, willing 
to accept the same, in the proportion of three shares of £10 eaçh, fully paid 
up, and one preferential share of £10, in the Steàm-ship Coinpany, for 
oneshareof £100 in the Navigation Companj^i with £30 paid up. (7) 
The liquidators shall do ail things necessary to pay for purchasing such 
interest of any dissentient member, and shall dispose of the shares in the 
Steam-ship Company to which the dissentient member would, but for his 
dissent, be entitled. (8) The Steam-ship Company will pay the several 
liabilities disclosed in said books, papers, and documents, and ail other 
debts, if any, of the Navigation Company, and will dévote and apply the 
real and personal property so to be made over to them to that purpose. (9) 
The Steam-ship Company will save harmless and keep indemnifled the 
liquidators from ail liabilities in their capacity as such liquidators. (10) 
In case of dispute the matter in différence shall be settled by arbitration. 

When this agreement was made the Navigation Company 
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owned and was hi possession of eight steam-sbips, named th» 
Queen, Denmark, England, Helvetia, Erin, Pennsylvania, 
Virginia, and Louisiana. On the sixteenth of August, 1867, 
after the making of the agreement, the liquidators delivered 
the said eight steam-ships to the steam-ship company. From 
that time forward the latter company dealt with said ships as 
its own property, and managed them, and received th& 
freights, and entered them in its own name in clearances, 
and advertised them in its own name, and acted as owner of 
thenx. The Navigation Company ceased to do business on 
the sixteenth of August, 1867. The Steamship Company 
commenced business on that day, and opened a set of books, 
in whicb its transactions were entered. The whole of th& 
officiais of the Navigation Company became officiais of the 
Steam>8hip Company. There was at the time no formai writ- 
ten transfer or bill of sale of the vessels made, other thaa 
said written agreement. 

"The Steamship Company, limited," was incorporated by 
that name, under the companies' act, 1862, on the first of 
July, 1867. With the sanction of a spécial résolution passed 
by it, and with the approval of the board of trade, its nam& 
was, under section 18 of the said act, changed, and it waa 
thereafter called "The National Steam-ship Company, lim- 
ited," and its new name was entered on the register of joint- 
stock companies, acoordingly, by the registrar of joint-stock 
companies, and he gave a certificate to the above effect on 
the eighth of August, 1867. On the fifteenth of April, 1869,, 
the secretary of the National Steam-ship Company, limited, 
addreBsed a letter, under the seal of that company, to the 
registrar of shipping at the custom-house at Liverpool, re- 
questing that the said eight steamers "at présent registered 
in the name of the National Steam Navigation Company,, 
limited, be transferred to the National Steam-ship Company, 
limited, the lirst-named company having been reconstituted 
under the latter name, and being in process of liquidation."^ 
This application was accompanied by a certificate of the 
incorporation of the Steam-ship Company, limited, and a cer- 
tificate of Buch change of its name to the National Steam» 
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flhip Company, limited. The application was snbmitted by 

the custom-house at Liverpool on the same day lo the board 

of commissioners of customs, as an application that the eight 

vessels then standing in the name of the National Steam 

Navigation Company, limited, might be registered "under the 

titie of ' The National Steam-ship Company, limited,' as sanc- 

tioned by the annexed certificate of incorporation." On the 

«eventeenth of April, 1869, the chief registrar of shipping 

fiigned a paper in which he said : 

" The evideaoe of change of name of the Company being satisfactory, as 
fhown by the enclosed certificate of incorporation, I BUbmit that the sev- 
«rai registers of the Tessels may be noted as requested." 

On the same day it was so ordered by the board of commis- 
sioners of customs. 

The records of the registry of shipping, in the custom- 
house at Liverpool, do not show any document of record 
there making any change of ownership of any of the vessels 
from the National Steam Navigation Company, limited. 
Those records show the foUowing facts, among others, as to 
the registry in that office of the vessels : 

The Virginia, the Denmark, and the Louigiana were conveyed to the 
Kational Bteam Navigation Company by bills of . sale, and were thereupon 
registered in its name prier to 1869. Thé Pennsylvania, Erin, Helvetia, 
the Queen. and England were registered in the naiùeof that compaûy, as 
original owners, prior to 1869. In the record of the registry of each of the 
«ight vessels the foUowing entry appears : "Ownership altered to ' The 
National Steam-ship Company, limited,' per board's order, dated seven- 
teenth April, 1869, from ' The National Steam Navigation Company, lim- 
ited ;' " and, under the head of " names of owners." the tollowing : " The 
Kational Steam-ship Company, limited; total, nineteenth April, 1869." 

On this altération of ovynersMp on the registry, no new 
register or certificate of registry was taken ont by or issued 
in respect of any one of the eight ships, but the old registers 
issued to the National Steam Navigation Company, limited, 
prior to 1869, remained outstanding, and were surrendered up 
and cancelled, — one in 1870, two in 1871, four in 1872, and one 
in 1874, — seven new registers for seven of the veseela being 
taken in the name of the National Steam-ship Company, 
limited, on altération of tonnage, and threë of the vessels, oné 
of which was the , Pennsylvania, being sold to foreigners. 
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The Navigation Company was finally dissolved in November, 
1870. 

On the thirty-first of October, 1867, the plaintiff in this suit 
commenced an action at law in the superior court of the city 
of New York against the National Steam Navigation Company. 
The complaint in that suit alleged that the défendants in it 
"are" a British corporation, "and at the times hereinafter men- 
tioned, being suoh corporation, owned and sailed a line of océan 
steamers between New York and Queenstown and Liverpool." 
The cause of action set forth was the death of the plaintiff's 
intestate on the twenty-fourth of October, 1867, caused by a 
collision on that day, in the harbor of New York, between a 
canal-boat on whieh he was and the steam-ship Pennsylvania, 
"belonging to the défendants," which occurred through tho 
négligence of the steam-ship, her master, and crew. The 
claim was for $5,000. The National Steam Navigation Com- 
pany, as défendant in the suit, appeared by attomey and 
answered the complaint. The answer admits that the défend- 
ants "were created" a British corporation, and that a collision 
took place between the Pennsylvania and certain canal- 
boats, and dénies ail the other matters stated in the com- 
plaint "severally and specifically." The answer was sworn 
to December 16, 1867, by Francis W. J. Hurst, who makes 
oath "that he is the only managing agent, in the United 
States, of the défendants." The cause was tried before a 
jury, May 12, 1868, and resulted in a verdict of $2,000 for 
the plaintiff. On this verdict a judgment was entered June 
23, 1868, in favor of the plaintiff, against the National Steam 
Navigation Company, for $3,289.05 damages, costs, and dis- 
bursements. That judgment has never been reversed or paid. 
On the eleventh of December, 1869, the plaintiff assigned 
the judgment to Asa P. Miller. In January, 1870, Miller 
brought a suit in the suprême court of the state of New 
York against défendant in this suit, the National Steam-ship 
Company. The complaint sets forth — 

The recoveiy of the judgment, the issuing of an exécution on it, tho 
return of said exécution whoUy unsatisfled, and the assigament of the 
judgment to Miller ; that the Kavigation Company was a British corpo- 
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ration, and a short' time before the bringing of the suit in which tho 
judgment was recovered was engagea in a very extensive shipping busi- 
ness between New York and Liverpool with. steamers, and having a gên- 
erai agency, witb offices, in the city of New York; that at the time of 
the accruing of the cause of action on which the judgment was obtained 
the défendant in said action was doing business in New York under the 
corporate name of the National Steam Navigation Company ; that about 
the time of the recovery of the judgment the Navigation Company sud- 
denly assumed a new corporate name in this jurisdiction, and became 
thereafter known as the National Steam-ship Company, "the défendant 
in this action," and the sheriff was, by such change of name, disabled 
f rom levying on the same property which had until said time stood in the 
name of the Navigation Company ; that said change of name was eflected 
merely for the purpose of making an altération in, and curing a technical 
defect of , the deed of settlement of the Navigation Company ; that on the 
occasion of said opération the Navigation Company handed over ail their 
property to the Steam-ship Company, it being fully adéquate to satisfy 
said judgment ; that the Steam-ship Company received the assets of said 
judgment debtor, and remained under the same control, and has never 
changed its identity ; and said change of corporate name was f raudulently 
interposeri in this jurisdiction to prevent a levy under said exécution; 
that the Steam-ship Company has ample assets of the Navigation Com- 
pany, and, as to them, is merely trustée for the Navigation Company and 
its creditors ; that the latter company is not, and has not been for the 
space of about one year, within the state of New York, and has no prop- 
erty therein, except the property standing in the name of the Steam-ship 
Company ; and that the latter company has property within this juris- 
diction belonging, as above described, to said judgment debtor. 

The prayer of the eomplaint is for judgment that the 
Steam-ship Company pay said judgment. That company 
appeared in said suit and answered the eomplaint. The 
ans-wer admits the recovery of the judgment and the issuing 
and retum of the exécution. It admits that the Navigation 
Company was a British corporation. It allèges that the 
Steam-ship Company is a distinct and separate British cor- 
poration. It admits the sale, transfer, and delivery by the 
Navigation Company, on the fifteenth of August, 1867, to the 
Steam-ship Company, of their steam-ships and business; that 
the Navigation Company, up to that time, carried on a large 
shipping business between New York and Liverpool with 
steamers ; and that the Navigation Company has no property 
within the state of New York. It dénies, generally and spe- 
cifically, every material allégation in the eomplaint not ex- 
pressly admitted in the answer. The answer was sworn to 
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February 19, 1870, by Francis W. J. Hurst, who makes oath 
"that he is the sole managing agent, in the United States, of 
the défendants." The suit brought by Miller was tried at 
spécial term, September 1, 1873, and an order made in it that 
day states that the action was "brought on for trial," at a spé- 
cial term of the court, "upon the pleadings and proofs," and 
that, on hearing counsel, "on a motion to dismiss the com- 
plaint," it is ordered that the complaint "be dismissed, with 
costs to the défendant." The judgment thereon was entered 
Gctober 20, 1873, and states that the action came on in its 
regular ordeir on the calendar on December 12, 1870; that 
after hearing counsel it was ordered that the complaint be 
dismissed, with costs to the défendant; and that the défend- 
ant hâve judgment against the plaintifif for $200.84, costs and 
disbursements. The plaintiff appealed to the gênerai term, 
and the judgment was by it affirmed on the seventh of May, 
1875. The case is reported in é Hun, 654. It is there 
stated, and it also so appears by the bill of exceptions taken 
at the trial, that at the trial the plaintiff amended his com- 
plaint by striking out such matters as might be inconsistent 
with such amendment, and by inserting instead thereof allé- 
gations that the Steam-ship Company and the Navigation 
Company were separate and distinct corporations, and that 
the former accepted the latter's property with distinct agree- 
ment to pay the latter's debts ; that the answer was then so 
amended as to deny those allégations generally; that the 
plaintifif put in évidence the judgment-roll of the judgment, 
and proved the issuing of the exécution and its return unsat- 
isfied, and then gave évidence tending to show — 

That the défendant iu the action was incorporated July 1, 1867, by the 
name of "The Steam-ship Company, limited;" that on the eighth of 
August, 1867, its name was changea to " Tlie National Steam-ship Com- 
pany, limited;" that the Navigation Company, preparatory to a dissolu- 
tion of that corporation, transferred ail its property to two liquidators, 
under the provisions of the companies' act, 1862; that said liquidators 
transferred ail of said property to the Steam-ship Company on the six- 
teenth of August, 1867 ; that on that day the Navigation Company ceased 
to do business and commenced to wind up its affairs ; and that such trans- 
fer was made substantially upon. the agreement and condition that the 
Steam-ship Company should take such property subject to the rights and 
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«quities therein subsisting, and, in particolar, to the discharge of the 
several liabilities appearing in the books, papers, and documents of the 
Navigation Company, and to ail other liabilities of the last-named Com- 
pany to which said property was then subject, and would pay in due 
course the several liabilities disclosed in said books, papers, and docu- 
ments aforesaid, and ail other debts, if any, of the Navigation Company, 
and would apply the property so to be made over to them for that 
purpose. 

The report then proceeds : 

" The gênerai term was of opinion that as the Hability to the plaintifE's 
assigner for an injury which occured to her intestate on the twenty-f ourth 
of October, 1867, could not appear in the books, papers, and documents of 
the National Steam Navigation Company on the 16th of Augustpreccding, 
nor be then a debt or liability of that company which was or could be 
assumed by the présent défendant, and as, when the injury occurred, th* 
National Steam-ship Company was the ownerof the steam-ship Pennsyl. 
vania, engaged in its navigation, and the alleged wrongful act and négli- 
gence were its own, and not thoso of the corporation which was sued, 
neither on sound law nor logic could it be held that, by the agrcement 
made on the transfer of the property, défendant bound itself to pay its 
liabilities that might thereaf ter spring out of the wrongful acts and négli- 
gence of its own servants, nor did the agreement contemplate or provide 
for liabilities of that kind which might be asserted by actions iraproperly 
brought against the company, which had ceased to do business, and was 
existing only in the prooess of winding up its affairs, and that therefore 
the complaint was properly dismissed, and that the judgment should be 
afflrmed, with costs." 

The bill of exceptions in the case shows that the said agreo- 
ment of August 16, 1867, was put in évidence. On the fifth 
of May, 18Y6, an order was made by the suprême court of 
New York, in the suit of Miller v. Steam-ship Co., which or- 
der, on the consent of the respective parties, discontinued 
the action without costs to either party. On the seventh of 
January, 1874, Miller assigned to Henry Morrison his inter- 
est in the suit he had brought and in the said judgment. On 
the sixteenth of February, 1877, Morrison assigned the judg- 
ment to the plaintiff in this suit. 

In November, 1867, the plaintiff in this suit filed a libel in 
admiralty, ire. rem, against the steam-ship Pennsylvania, in 
the district court of the United States for the southern dis- 
trict of New York, alleging — 

That her intestate and a certain corporation were the owners of a canal- 
boat, which, on the twenty-fourth of October, 1867, was struck and sunb 
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in the harbor of New York hy saîd steaçi-sliip, through the négligence of 
the persons navigating her ; that the canal-boat became a total loss, and 
the said intestate was then and there drowned ; that the said intestate's 
loss, by losing his part of the beat and property on board belonging to 
him, was $938.50, and that the administratrix was entltlèd to recover that 
amount, and the other libellant $600, against the steam-ship. The libel 
alleged that the libellants had applied " to P. W. J. Hurst, agent of tlie 
National Steam Navigation Company, owners of said steam-ship, the said 
owners being" "aBritish corporation," and requested him to settle with 
them for said damages, but he denied that there was any liability on the 
part of the said steam-ship for the said damages. 

On the twenty-ûinth of November, 1867, the proctor for 
the administratrix signed a stipulation in the suit, provid- 
ing that service of process of attachment against the ves- 
sel be waived, if the claimants would file a claim and bond 
the vessel, "the bond to be signed by F. W. J. Hurst, man- 
ager of the National Steam-ship Company, owner of the said 
steam-ship," and by a surety, and if the claimants would 
answer the libel by a day named. On the same day the 
National Steam-ship Company iiled a claim to the vessel in 
the suit, averring "that the company above named [the 
National Steam-ship Company] are the true and bona fide 
owners of the said steam-ship." This claim was sworn to on 
that day by F. W. J. Hurst, as "manager of the National 
Steam-ship Company," to the efïect that the claim was true 
of his knowledge. On the same day "the National Steam- 
ship Company, by F. W. J. Hurst, manager," executed and 
filed a bond for value in the suit, to the marshal, for the 
release of the vessel, and also a bond for costs. On the 
thirty-first of December, 1867, the National Steam-ship 
Company filed an answer to the libel, averring that "the 
claimants are and were the true and only owners of the said 
steamer Pennsylvania at the several times stated in the 
libel," and raising an issue as to the négligence alleged. 
The case was tried in the district court on the merits, and on 
the twenty-sixth of April, 1869, the court dismissed the libel, 
with costs. 3 Ben. 216. On an appeal by the libellants to this 
court it made the same decree. 

The facts herein above set forth are those whicb appear 
from the proofs in this suit. This suit was eommenced in the 
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Bnpreme court of New York, by the service of a summons and a 
copy of a complaint, on the twenty-fourth of February, 1877. 
On the pétition of the défendant the suit was removed into this 
court, an order of removal having been filed in the state 
court September 10, 1877. The record, on removal, was âled 
in this court October 16, 1877. Pursuant to an order of this 
court, made June 11, 1878, the plaintiff filed in this court a 
bill in equity herein. The MU sets forth — 

The agreement ot August 16, 1867; the recovery of the judgment for 
$3,289.05 ; the various assignments of it ; and the issuing of the exécution 
and its return unsatisfied on the twenty-fifth of August, 1868. It avéra 
that thereafter the Navigation Company transferred certain property be- 
jonging to it to the Steamship Company, in fraud of the right of the 
plaintifE to hâve said judgment paid; that the Navigation Company, 
when the cause of action on which the judgment waa ohtained accrued, 
and when the judgment was recovered, and when the exécution was issued 
ànd retumed, owned the said eight steam-ships, and had not, at tliose 
times, made any change of ownership or sale whatever thereof, iiy bill of 
sale, according to the laws of Great Britain, and had not otherwise thea 
piade any lawful change in the ownership or sale of any of them ; that 
the Navigation Company, from on or about August 16, 1867, was engaged 
in winding up linder the companies' act of 1862; that its winding up was 
terminated July 12, 1870 ; that the dismissal of the complaint in the suit 
by Miller was without flnding any facts or conclusions of law ; that the 
order of discontinuance was entered therein ; that the défendant in this 
suit is a corporation existing under the companies' act of 1862 ; that the 
gênerai manager, the secretary, and treasurer, the ehairman of the board 
of directors, and the same individuals as directors of the Navigation Com- 
pany, became, on the formation of the défendant, the offlcers and the 
identical officiais of it ; that it has not paid said judgment ; has kept pos- 
session of said property in fraud of the plaintiffi's right to hâve said judg- 
ment paid pursuant to the provisions of said agreement, and otherwise in 
disregard of the plaintiiï's rights ; that the Navigation Company has no 
property but that embraced in said transfer thereof by it to the défend- 
ant; and that unless said property and the proceeds thereof can be 
reached and applied to the payment of said judgment, it will remain 
unpaid. The bill prays for a sale of bo much of said property as may be 
necessary to pay said judgment, and for such further or différent relief os 
may be meet. 

The answer sets up — 

That on the sixteenth of August, lp67, the Navigation Company sold and 
delivered to the défendant ail its property, for a f ull considération paid by 
the défendant, and that at that time the défendant became the owner of 
ail said property, including said eight steam-ships, and has ever since 
owned them, but has rebuilt the Fennsylvania and two of the others, and 
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cbanged the names. It dénies that the transfer was in fraud of the plain- 
tifl's riglits. It avers that, before thé said Judgment was recovered, the 
Navigation Company had aold and delivered to défendant, by good and 
Rufflcient instruments, ail of the said steamships, and ceased to own 
«ither of them, and the défendant became sole owner of each of them ; 
that in the Miller suit the merits were tried ; that by the judgmentg 
tberein the cause of action set forth in the bill herein was flnally and ab- 
solutely disposed of, and is res adjudicata as betwéen the plaintilï and 
the défendant ; that the said order of discontinuance in no way affects 
the fluality of said judgments ; that the plaintifC has no rigbt to hâve her 
original judgment paid by the défendant, or ont of any property sold or 
delivered to it by the Navigation Company ; that the collision set up as the 
cause of action in the suit in admiralty was the identical collision set forth 
in the complaint in the suit in the superior court as the foundation 
thereof ; that the défendant, as owner of the Pennsylvania, appeared and 
claimed and bonded and answered in the suit in admiralty, and had a 
decree in its favor, after a trial on the merits, and a like decree in thià 
court, on appeal ; and that said decree still stands. 

The bill in this suit proceeds upon the allégation and the 
ground that after August 25, 1868, the property of the Navi- 
gation Company was transferred to the défendant, and that 
when the exécution was retumed, on August 25, 1868, the 
Navigation Company owned the eight ships, because no 
change of ownership or sale of them li ad been before that 
made by bill of sale according to British law, or otherwise 
lawfuUy. The only transfer shown is the transfer by deliv- 
ery on the sixteenth of August, 1867, and the instrument of 
that date. The bill does not allège that no transfer was ever 
made, but that a transfer was made after the exécution was 
retumed. The transaction thus alluded to in the bill as a 
transfer can, according to the proofs, mean only the alterçi- 
tion of the registered ownership of the vessels in April, 1869. 
The instrument of sale and delivery referred to in the answer, 
as made before the judgment was recovered, must mean the 
instrument of August 16, 1867. The Miller suit was tried 
on the averment, in the amended complaint therein, that the 
two companies were distinct corporations, and that the Steam- 
ship Company accepted the property of the Navigation Com- 
pany with a distinct agreement to pay its debts ; and that the 
property was handed over about the time the exécution was 
issued. The questions arise, therefore, whether the change 
of registry was the first transfer of title to the ships, as be- 



GRAY 1). NATIONAL STBAM-SHIP CO. 2g7 

tween the twp companies and as respects the plaintiff, or 
whether the exécution of the instrument of August 16, 1867, 
and the delivery of the ships thereunder, was such a trans- 
fer of title. •.,, . 

It is plain that the companies were two distinct corpora- 
tions. The bill does not allège otherwise. There was np 
change of the name of the Navigation Company to the name 
of the Steamship Company. The instrument of August 16, 
1867, shows there were two corporations, and so does ail the 
évidence, and so does the bill. The considération in that 
instrument for the sale of the property was a good and 
valid one; and the subséquent dealing of the grantee with 
the property, unquestioned, must be accepted as évidence 
thOft the Steam-^hip Company performed its covenants as to 
its shajres to be issued to the shareholders in the Navigation 
Company, and thus paid the considération. When paid, it 
related back.to the delivery of the property, which was Au- 
gust 16, 1867. The title of the Steam-ship Compa^y to the 
ships became an équitable title to them, as of that date, so 
far as any cause pf action growing out of said collision is con- 
cemed. What other title, by bill of sale or otherwise, the 
Steam-ship Company might haye found necessary, in suits 
brought by it, or to protect themselves against a subséquent 
bona fide purchaser of the ships, without actual notice, or 
notice by a change of name on the registry, is of no impor- 
tance in this suit. The old English statutory rule that no 
transfer of a ship was valid or effectuai for any purpose, in 
law or equity, unless such transfer was by biU of sale, con- 
taining a récital of the certificate of registration, bas been. abol- 
ished ; and by section 3 of the act of July 29, 1862, (25 and 26 
Vict. c. 63,) it was provided that, with certain exceptions, not 
important to this case, equities might be enforced against 
owners of ships, in respect of their interest therein, in the 
same manner as equities might be enforced against them in 
respect of any other personal property. The instrument of 
August 1 6, 1867, accompariied by a delivery of the ships, was 
a sufficient transfer of the title of the ships, as respected the 
cause of action growing out of the collision, to hâve sustained 
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against the Steam-ship Company the suit in personam which 
was broTight against the Navigation Company. It was suffi- 
cient to warrant the Steam-ship Company in asserting, in its 
claim in the suit in admiralty, filed November 29, 1867, that 
it was then the owner of the Pennsylvania, and in asserting, 
in its answer in the suit in admiralty, December 31, 1867, 
that it was the owner of the Pennsylvania when the collision 
occurred on Oetober 24, 1867. It thereby gave full notice tô 
thô plaintiff of its ownership of the vessel àt the time of the 
coîllision. This notice was notice that the Navigation Com- 
pany was not the owner of the vessel at the time of the col- 
lision. The complaint in the suit in the superior court, ver- 
iâed Oetober 30, 1867, had alleged that the Pennsylvania 
belônged to the Navigation Company at the time of the col- 
lision. The answer in that suit, verified December 16, 1867, 
by its gênerai déniai, in connection with its simple admission 
that the Navigation Company was created a British corpora- 
tion, was not only consistent with the claim in the admiralty 
suit bef ore put in, but with the answer in the lâtter suit after- 
wards put in. With thèse facts beforé it, that the Navigation 
Company was not claiming that it owned the vessel at the 
time of the collision, and that the Steam-ship Company was 
claiming that it owned the vessel at that time; ' ànd that the 
Steam-ship Company was not a party to the suit iû the superior 
court, the plaintiff went on with that suit to judgmèùt, thus 
making the suit not only, in the language of the gênerai 
term in the Miller suit, one improperly brought' against the 
Navigation Company after it "had ceased to do business and 
was existing only in the process of winding up its affairs," 
but one persisted in not by mistake, but after full record 
notice that another corporation, and not the one sued, owned, 
at the time of the disaster, the vessel which caused it. 

The plaintiff sued the Navigation Company, in the superior 
court, as having owned the vessel at the time of the collision. 
There was never, in that suit, any allégation as to any iden- 
tity between the two companies, or any continuance of the 
one under the name of the other. The Miller suit, as tried, 
was tried on an allégation in the complaint that the two com- 
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parties •Weie distinct corporations, and that the obligation of 
the second company to pay the plaintiff's judgment arose out 
of an agreement by it, which âccompaniéd thetransfer of thë 
property, alleged to hâve occurired about the time the exécu- 
tion was issued, to pay the debtB and liabilities of the first 
company, The bill in this case goes upon the view that there 
were two separate corporations, and a transfer of the prop- 
erty by the one to the other after the return of the exécution, 
and not at ail upon the ground that the one became the ôther, 
or that there was any identity of the tvro, or any continuance 
of the one under the name of the other, although the officers" 
and the officiais of the one became those of the other when 
the latter was formed. The faot of the entry on the registry, 
as to each ship, on the nineteerith of April, 1869, that thô 
ownership of it had been altered to the Steam-ship Company 
from the Navigation Company by the board's order of April 
17, 1869, and that from the former date the former company 
was the registered owner, bas no bearing on the ïights of the 
parties to this suit as respects the subjeot-matter of it. 
Whether the- board had any right, lirider the facts before it, 
to authorize the new registry is immaterial. It seems quite 
probable, from the papers, that the thing was done by mis- 
take. The secretary of the Steam-ship Company stated in 
his letter that the steamers were registered in the namë of 
the Navigation Company, and that that company had been 
reconetituted under the name of the Steam-ship Company, 
and was in process of liquidation, and he requested that the 
steamers might be transferred to the Steam-ship Company. 
The meaning of the statement was that by the reconstitution 
the steamers had become the property of the Steam-ship Com- 
pany. This was a fact. The reconstitution was by the 
agreement of August 16, 1867, and acts done under it; and 
thereby, and by the delivery over of the steamers, they had 
become the property of the new company. The request 
merely was that the registry might be changed from the name 
of the old company to the name of the new company. With 
this letter were presented the certificates of the incorporation 
of the new company and of its change of name. The agree- 
v.7,no.3— 19 
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ment of August 16, 1867, which really, in connection with 
the delivery of the ; vessels, amounted to a bill of sale of 
them, does not seem to bave been presented as it should bave 
been. Tbe letter from the custom-house at Liverpool to tbe 
board of commissioners of customs, submitting to them the 
above-named letter and the certificate, as an application that 
the vessels might be registered in the name of the Steam- 
sbip; Company, spoke of tbe application as being one "sanc- 
tioned by ,the annexed certificate of incorporation." No 
Bucl^thing was sanctioned by the certiflcates. What they 
would bave sanctioned would bave been a change of the 
registry from the name of "The Steam-ship Company, lim- 
ited," to the name of "The National Steam-ship Company, 
limited," if the vessels had been registered in the name of 
tbe former çompany. The chief registrar seems to hâve re- 
garded the application as one for such a change, for, in the 
paper signed by him, he says that "the évidence of change of 
name of the company being satisfactory, as shown by the 
enclosed certificates of incorporation," the registers may be 
noted as requested, The only évidence of change of name he 
had in the certificates submitted was a change from the first 
name of the new company to the second name of the new com- 
pany, and his conclusion thereon that the request might be 
granted eould only legitimately bave been a conclusion that the 
vessels, being registered in such first name, might be registered 
in such second name. He must hâve overlooked the fact 
that the vessels were registered in the name of the Naviga- 
tion Company. Tbe matter having thus passed the routine, the 
order of the board was made by simply writing on the papers 
the words "ordered," with the initiais "T. F. F." The proper 
paper being then sent to the custom-house at Liverpool, and 
the thing ordered being that the registers might be noted as 
requested, and the request being that the registry might be 
transfefred from the Navigation Company to the Steam-ship 
Company, this was done. But, as said before, whether this 
was a mistake, or done without authority, or done on insuffi- 
cient évidence, is of no conséquence hère. It was not done 
on any papers showing any identity between the Navigation 
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Company and Steam-ship Company. The stâtisment that 
the former company had been "reconstituted" under the 
name oî the latter company was not accOmpanied by any 
évidence as to how such reconstitution had taken place, and 
cerfcainly not by any évidence that there had been merely a 
change of name, still leaving an identity of corporate being. 
The instrument of August 16, 1867, if présented, would hâve 
shown the contrary. Even if, in order to justify the act of 
the board, it may be held to hâve acted on the assumption 
that the two companies were identical, that is of no im- 
portance to this case, because the registered title to the ves- 
sels is of no importance in this case. The companies were 
not in fact identical, and the true view of the transaction 
between them, as affecting this case, has been before defined. 
The défendant did not obtain the vessels by means of the 
registry, so far as any rights involved in this suit are con- 
cerned, and it is, therefore, not now asserting anything which 
it ought not equitably to assert. 

Whether the plaintiff could hâve relief in the superior court 
by an application to make this défendant a party to the suit 
and judgment so as to be bound by them, and to make its 
property subject to an exécution on the judgment, is a ques- 
tion not involved in this suit and not before this court. 

There is no provision in the instrument of August 16, 1867, 
which makes the défendant liable to pay this judgment. It 
was not a liability of the Navigation Company on the six- 
teenth of August, 1867, nor is it founded on any liability 
which then existed or had accrued. It is not founded on any 
matter which arose in the liquidation of the Navigation Com- 
pany. Under the terms of the winding-up resolution of July 
9, 1867, thewinding up of that company commenced "as and 
from" the fifteenth of August, 1867. Under section 131 of the 
companies' act, 1862, (25 and 26 Vict. c. 89,) a company volun- 
tarily winding up is required, from the date of the commence- 
ment of such winding up, to cease to carry on its business, 
except in so far as may be required for the bénéficiai winding 
up thereof, although its corporate state and ail its corporate 
powers continue until its affairs are wound up. By section 
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133 the liquidators, who were appointée! by the resolution of 
July 9, 1867, took the place of the directors, and ail the power 
of the directors ceased after the fifteenth of August, 1867. 
Therefore, although the Navigation Company continued to be 
a corporation after August 15, 1867, neither its directors nor 
any agent could, after that date, represent it by any act, in 
any suit, in respect of a cause of action which acerued after 
that date, especially one arising after it had parted with ail 
its property, including the vessel out of whose navigation the 
cause of action arose. 

There was, therefore, no identity between the two companies 
for the purpose of the équitable satisfaction by the new eom- 
pany of the judgment against the old company. In respect 
to causes of action arising after August 15, 1867, the défend- 
ant did not take the property as trustée for the old company, 
or for persons who might hâve such causes of action, but 
took it as its own, liable to respond itself in suits directly 
against itself, and only in such suits for such causes of 
action. Identity of business, and adoption of individual offi- 
cers and officiais, and the use of the old property, and the 
action of Mr. Hurst in calling himself, on December 16, 
1867, the "only managing agent in the United States" of the 
Navigation Company, cannot vary the case. As has already 
appeared, the ownership of the vessels was not vested in the 
Navigation Company when the plaintifif's judgment was re- 
covered or when her cause of action acerued. 

On the foregoing premises it is not true, as is contended 
by the plaintifî, that the judgment against the Navigation 
Company, though involving the question as to whether the 
Pennsylvania belonged to that company at the time of the 
collision, is res adjudicata as against the Steam-ship Com- 
pany. The fact that the latter company was transférée of 
the Pennsylvania did not make it either a party or a privy to 
the suit, or a trustée for the old company in respect of the 
cause of action, the suit being one in personam. The Steam- 
ship Company had no right to défend the suit or to control 
its proceedings. The Pennsylvania was not seized in the 
suit. When, after the judgment, its property was sought to 
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Le taken on the exécution, it interposed its claim of owner- 
ship. It had asserted its ownership of the Pennsylvania in 
the admiralty suit, as was necessary, because the suit was in 
rem. It was not a party to the in personam suit, and in that 
suit the Navigation Company had denied that the Pennsylva- 
nia was owned by that company. There was nothing in the 
in personam suit, before exécution, which could affect thetitle 
of the Steam-ship Company to any of the property it had 
received. It had no interest in the resuit of the suit, and the 
facts that Mr. Hurst had notice of the suit, and that the same 
attorney who appeared for the claimant in the admiralty suit 
appeared for the défendant in the in personam suit, are of no 
légal importance. The fact that Mr. Hurst or the attorney 
did not set forth specifically in the answer, in the in personam 
suit, that the vessel was the property of the Steam-ship Com- 
pany at the time of the collision, cannot aflfect the défendant 
in this suit. Mr. Hurst denied in the answer that the vessel 
belonged to the Navigation Company at the time of the collis- 
ion. In the suit in admiralty he had given the plaintiff full 
notice of record, 17 days before the answer in the in perso- 
nam suit was put in, that the vessel belonged then to the 
Steam-ship Company, and, 15 days after that answer was put 
in, he gave her notice of record, in the suit in admiralty, that 
the Steam-ship Company owned the vessel at the time of the 
collision. 

The view is presented by the plaintifï that section 133 of the 
companies' act, 1862, provides that the liquidators shall pay 
the debts of the company; that this debt became a debt of the 
company by judgment before the final winding up in 1870, and 
that before the dissolution of the corporation; and that the 
property of the old company, placed by the liquidatorp in the 
hands of the new company, must be regarded as held by it in 
trust to pay ail debts which should become such against the 
old company before its final dissolution. The answer to this 
view is that this claim cannot be properly considered a debt 
of the old company to be paid by the liquidators, merely be- 
cause the claim went into judgment against the old company. 
In view of ail the facts, there never was any cause of action 
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against the old company, and the new Company waa not a 
party to and is not bound by the judgment. The plaintiff 
bas no lien on, or a claim against, or equity in respect of, 
any property received by the défendant which she ia entitled 
to enforce in this suit. 

There is nothing in the point that Eowe and Dixon are not 
parties to thia suit. No such objection is taken in the an- 
swer. It was previously taken by plea and overruied. It is 
very clear that they are not necesSary or proper parties. The 
company bas been wound up and dissolved, and their func- 
tions are ended. No relief is prayed in regard to them. 

The défendant contends that the questions in this suit are 
res adjudicata between the parties by reason of the judgment 
in the Miller suit. The plaintiff, citing Harris v. D,, L. d 
W. E. Co. 61 N. Y. 656, contends that the discontinuance of 
the suit after judgment destroyed the effect of the judgment. 
It is not necessary to pass on this point. 

The proceedings in the admiralty suit cannot operate as res 
adjudicata. They are not so pleaded. The cause of action 
was différent from that in the in personam suit, and the judg- 
ment in the latter suit was reeovered before the decree in 
the admiralty suit was entered. 

I hâve earefuUy considered ail the questions in this case, 
and the conclusion ia that the bill musi be dismissed, with 
costs. 



LOVEBIDGB V. LaRNBD. 

{Circuit Court, S. D. Nea York. April 28, 1881.) 

1. Rbkewal of Pirm Debt bt Partner— Patment of Unlawfot, In- 
THKB8T Applied to thb Principal — Bill to Ebdbem — Dbmur- 

RER — COSTB. 

A. loaned the flrm of B. & G. various sums at difEerent times, 
receiving firm notes, payable with unlawful interest. B. subsequently 
took up ail the notes except one, giving therefor his bond, secured by 
mortgage and collaterals. B. paid part of the principal on the note 
not taken up, and the stipulated interest on ail the loans. G. died. 
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B. became bankrupt, and his assignée brought this bill to redeem the 
mortgaged estate and collaterals, alleging that the above debtg were 
satisfled by the payment of the several sums of money which had been 
paid on account of the debts, but without alleging that any part of 
tbem was paid as unlawfijl interest, or setting up that fact as a 
ground of extinguishment of the debts, or as aflording or affecting 
any relief. Seld : 

(1) That the law implied no satisfaction of the flrm debts by the 
giving of B.'s obligation therefor, because it was the intention of the 
parties to give it in renewal and not in extinguishment and substitu- 
tion of the flrm debts. 

(2) That the money pàid beyond lawful -interest on account of a 
debt, is, in légal eflect, a pa3Tnent upon the debt, and that the fact 
was well stated in the bill as constituting payment. 

(3) That the plaintiiî, as assignée, is vested withi àll the rights of the 
bankrupt, B., as the surviving partner, to hâve the debt reduced to 
its just proportions. 

(4) That as the debts were kept separate and distinct frora each 
other, and interest was paid expressly upon each, and not in gross 
upon the whole, the payments on account of each debt are to be 
applied to the légal interest then due on that debt, and the residue to- 
the principal as of that date. 

(5) That the objection that the bill was defective because it did not 
tender the balance due, not having been taken by demurrer or other- 
wise until the hearing, cannot prevail now. 

(6) That the défendant having denied the right to redeem, and the 
orator not having tendered the balance due, neither party should bo 
allowed costs. 

In Equity. 

George A. Black, for plaintiff, 
F. A. Paddock, for défendant. 

WHBBiiBB, D, J. This cause bas been heard on pleadings, 
proofs, and arguments of counsel, from which it appears — 

That in 1870 John R. Hoole and his son, John R. Hoole, Jr., were in 
business in partnership, in the cityof New York, under the flrm name of 
John R. Hoole & Son. At various times in the latter part of that year, 
and the forepart of the next, they borrowed money of the défendant, and 
gave him flrm notes for it,— $3,000, July 26, 1870 ; $1,000, August 26, 
1870; $2,000, October 25, 1870; and $1,200, March 8, 1871, at 18 per 
cent, interest; and $5,000, September 1, 1870, at 24 per cent interest,— ail 
secured by collaterals. Novemher 3, 1871, John R. Hoole took up ail the 
notes and collaterals belonging to them, except the note of $5,000, and 
gave therefor his bond, secured by mortgage, for $6,750, and his note of 
$450, which was soon paid. John R. Hoole, Jr., died in the spring of 
1872, leaving John R. Hoole surviving partner, who continued the busi- 
ness. May 4, 1873, Hoole paid to the défendant $3,000 of the $5,000, and 
gave his note of $2,000 for the balance of that note, and took up the col- 
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laterals-belonging with It, except two policies of instirance upoti his life. 
November 20, 1873, the défendant lent him $713.85, at 18 per cent, inter- 
est, and-took his note therefor, secured by the two policies of insiirance ; 
and in October, 1875, anotber policy was delivered to further secure the 
two note?. Tweïity-four per cent, interest was paid on the loan of $5,000 
from the time it was made, and on the $2,000 residue after the $3,000 was 
paid ; and 18 per cent, on ail other loans from time to time down to May 3, 
1876 ; leaving the principal sums of $6,750, $2,000, and $715.85 then appar- 
ently due. Early in 1877, Hoole was adjudged a bankrupt. The orator, 
who was book-keeper for the flrm, and afterwards for him, became the 
assignée of his estate. 

This bill is brought to redeem the mortgaged estate and 

Insurance policies, alleging that thèse debts bave ail been 

satisfied by th© payment of the several sums of money which 

hâve been paid on account of the debts, without alleging that 

any part of them was paid as unlawful interest, or setting 

upthatfact as a ground of extinguishment of the debts, or aa 

affording or affecting any relief. The orator claims that the 

" payments throughout the whole time should be applied to the 

extinguishment of lawful interest due on ail the debts at the 

time of payment, and then to the principal of the debts. The 

défendant insists — 

That payment beyond légal interest was unlawful only by statute, and 
that as the payments in question were in fact made upon interest, and 
not upon principal, they cannot be made to apply upon principal, except 
upon pleadinga setting forth the facts as to how the payments were made 
as ground for relief according to the eilect of the statute ; that the orator, 
as assignée, has no right to hâve them treated otherwise than as pay- 
ments of interest, as they were made by the bankrupt ; that, if any pay- 
ments can be applied to thèse principal sums, none but those made by the 
bankrupt in liis individual right can be ; that the payments upon each 
note raust be applied to that note only, and that none can be carried from 
one note to another, although some should be more than paid. 

There is sOme eontroversy as to what the effect of the trans- 
actions was by which the firm notes were taken up and the 
obligations of the bankrupt given. The testimony of the par- 
ties to them has been taken upon their respective sides, but they 
do not differ much as to the facts, although they do as to the 
construction put upon the facts. The orator, as book-keeper, 
had knowledge of that business. His testimony has been 
taken, and, in view of that of the others, seems to be reliable, 
and throws light upon this subject. He was asked : 
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" What was tlie regular and customary rate at which you paid interest 
on thèse loans ?" 

And answered : 

" The loans originally were made at two différent rates of interest. The 
original loans were never lost sight of, The interest was made up on the 
original amounts, except as reduced by the $3,000 payment and the $450 
payment. The $5,000 loan was at 2 per cent, per month, and Mt. Hoole, 
whea he paid the $3,000, paid it it on account of that loan. Thereafter, 
Mr. Larned's statéments were rendered for $2,000 at 2 per cent., and the 
other separate loans at IJ^ per cent, a month." 

" Did thèse statéments always distinguish thèse severàl loans, or were 
they united in one amount ?" 

" They were never so united. The original loans were always kept in 
view and referred to." 

Upon the whole évidence it is found as a matter of fact that 
the loans were the same throughout, and that the change of 
obligations and securities was, and was intended by the parties 
to be, in renewal and not in extinguishment and substitution, 
unless in law it must be considered otherwise. And this 
does not seem to be the case, for although in some states 
giving a new note is prima facie a satisfaction of the old debt, 
in other states and in England it is not, unless agreed to be, 
in satisfaction; and nowhere is it understood that the law 
implies satisfaction from the giving a new note when the 
parties intend it shall not be. That the new note was that of 
a partner alone, given for a firm debt, does not vary the 
eiïeet under thèse circumstances. Coll. on Part. (Wood's 
Ed.) § 750, note. The partner was liable for the whole debt 
before, and his renewal was in renewal of his own debt ; what 
was paid was upon the debt. 

Although the statutes of New York are not understood to- 
provide that unlawful interest paid may be recovered back, 
still it is not doubted or contended in this case but that it 
may be in a proper action; nor but that, as between the 
parties, application of it to the principal may be compelled. 
Bac. Abr. "Usury," G. This suit is brought to compel such. 
payment, not to recover anything back. The money paid be- 
yond lawful interest on account of a debt, is, in légal effect, a 
payment upon the debt. The biU was not and could not 
properly be framed under any code of procédure requiring tha 
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facts to be stated in any particular manner, but under the 
equity System adopted for the United States courts. Eev. 
St. § 913. This was the English chancery System in use 
when the adoption took place. Under that System the facts 
stated as affording grounds for relief were to be or might be 
stated according to their légal effect. In this case the fact 
■was well stated as constituting payment, and the objection 
to relief on that account cannot be sustained. Thèse same 
considérations answer the objection to going back with the 
transactions into the partnership business. The successive 
notes represented the debts justly due, and no more. The 
partnership business came to the bankrupt as survivor. He 
became entitled to and held the whole as survivor, subject 
only to accountability to the représentatives of his copart- 
ner. He had the right as survivor to hâve the partnership 
debts brought within their légal limits, and his obligations 
given for them reduced to what they should be. Each debt 
was a continuous thing, and the last of the notes given in 
renewal of each debt represented only what was justly re- 
maining due upon that debt. Upham v. BrîmhaU, H Met. 
576; Nat. Bank v. Lewis, 75 N. Y. 516; Heath v. Griswold, 
5 Fed. Ebp. 573. 

There is no other party to whom the défendant can be 
liable for this excess. Ail rights of action belonging to the 
partnership vested in the bankrupt, as survivor, and so fuUy 
that he could join them with causes of action in his individual 
right. The assignée succeeded to his rights in his estate, 
and has the same right to hâve the claims upon the estate 
reduced to their just proportions that he had. This was held 
in favor of assignées in bankruptcy as long ago as Bosan- 
quett V. Dashwood, Cas. Temp. Talb. 38. It has been held 
that the équitable jurisdiction in bankruptcy goes further 
than either courts of law or equity in such cases. Ex parte 
Scrivener, 3 Ves. & B. 14. Bosanquett v. Dashwood was like 
this case in many respects. The orator does not go quite so 
far in his asking in this case as the court went in that. 

As thèse debts were kept separate and distinct from each 
other, and interest was paid expressly upon each and not in 
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gross upon the whole, as bas been found and stated, ibère is 
no apparent ground upon tbis bill, wbicb only goes for tbe 
application 6f payments as such, for applying the excess over 
one loan to the payment of another. Ail payments so taken 
from one debt to another would, in eUect, be recovered back, 
and the bill is not adéquate to such relief. The payments on 
acconnt of each debt are to be applied to the légal inte^rest 
then dae on that debt, and the residue to the principal as of 
that date. ïbis method will extinguisb tbe $3,000 note, but 
probably not the other debts. Schedule A is coneeded to 
show tbe times of payment, and the amount remaining due 
can be readily ascertained by computation. It is objected 
that the bill is defective in not oSering to pay the balance 
due. The objection was not taken by demurrer nor other- 
wise until the bearing, and cannot prevail now. In bills to 
redeem, costs are generally allowed to tbe défendant; butin 
tbis case the défendant has denîed the right to redeem, and 
the orator has not tendered the balance due, and no costs are 
allowed either way. 

Let a decree b« entered for an acconnt, if necessary, of the sum due on 
each debt, and for tbe rédemption of the mortgaged premises, on payment 
of the sum due on the mortgage, and of the policies of insurance.on pay- 
ment of the sum due on the note of 9716.85, to the clerk of this court, for 
the benelit of the défendant, within 10 days fromentering thedecree, and 
that in dcfault of such payment the bill be dismissed. 



The John Hancock Mot. Lipb Ins. Co. v. M.Asmsa. 

{Uîreuit Court, 8. D. Jfew York. April 27, 1881.) 

1. New Tbiai/— Mandate fkom Scpebme Court. 

The circuit court cannot entertaln a motion for a new trial upon the 
ground of newly-discovered évidence, after a mandate has been 
received from the suprême court entitling the plaintiff to an absolute 
and final judgment. — [Ed. 

Wallaoe, D. J. If the defendant's motion for a new trial, 
on account of newly-discovered évidence, were to be docided 
according to the rules which govern the exercise of judioial 
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discrétion on such motions, the case made would not seem 
to be a snfficient one. But this court bas no authority to 
grant the motion, however meritorious the case might be, 
because it must exécute the mandate of the suprême court 
sent hère upon the affirmance of the judgment of this court 
by the suprême court. That mandate entitles the plaintiff 
to an absolute and final judgment. If a mandate of the 
suprême court is open to construction, the court below can 
resort to the opinion of the suprême court, and can apply 
proper rules of construction, but further than this the court 
below cannot go 

In Shilleru's ExWs v. May' s ExWs, 6 Cranch, 267, where 
it appeared to the circuit court, in a case remanded by the 
suprême court for further proceedings, that the cause was 
one not ■within the.Jurisdictioh of .the court, it was held the 
circuit court was boùnà tio.carry the mandate into exeeutiqn. 
In Èx parte Story, 13 fei. 339, it was held that the court 
beio'w properlyrefused to p,ll6w the défendant to file a sup- 
plëmental plea and answer, because the cause wa,s before it 
upon a mandate of the suprême court, and the court below 
^y£ts hound to exécute the inàndaté. Bee, alào. Ex parte Sib- 
hg.U, 12 Pet. 488, "where it W;Saià "theinferior court is bound 
bytthe decree as thelaw of the case, and must oarry it into 
eiecution accordihg to thematidate. They cannot vary it or 
examine it for any otîièr purpose than exécution, or give ahy 
other or further relief." In Ex parte Dubuque v. Pacifie Rail- 
road, 1 Wall. 69, where the court bèlow, after entering Judg- 
ment according to the mandate, and thereafter affidavits of 
ability to show new facts haviûg been filed, grahted a motion 
for a new trial, the suprême court issued a mandamus com- 
manding the lower court to vacate and erase the order, upon 
the ground that the authority of the court below extended 
only to executing the mandate. 

The motion is, therefore, denied. 
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COFFET V. UnIVBESAL I4IPB Ins. Co. 

{Otreuit Court, B. D. Wiiteondn. Mety 20, 1881.) 

1. Life Insukancb Polict— FoHrBiTURB— Remkf. 

The plaintifl waa the holdër of a policy issued by the défendant 
Company, which provided that in case of default in any payment of 
premiums after two full years' payment had been made, tlie polioy 
miglit be exclianged for a paid-up endowment policy for a certain 
amount, subject to the condition that the policy, duly receipted, 
"shall hâve been transmitted to and received by the company within 
60 days after suçh default." The premium due August 23, 1877, waa 
unpaid, and no ofiEer to surrender the original policy for a paid-up 
policy was made by the plaintiS lintil March, 1879. Èéld: 

(1) That f allure to transmit the policy to thé company 'Within the 
60 days after default, in the tt'bsence of. circumstahcôs adéquate to 
excuse non-compliance with this condition, iavolred the losa of ail 
right of the plaintifE to the paid-up poHcv. " " ' ' ' 

(2) That the company, iri thié lightof ail thè fàcts atid circum- 
stances of the case— havitfg' refùà'éd, by its'àgeilt, tô acciôpt the pre- 
mium on the day it waâ due, becaùsë of proceediâgs péndin^ àgainst 
it for dissoUltîén and the appointment of à réceitêr, àiid not hav» 
ing thereafter giveii the plalntiftàiiiy notice 6f fth 6i>i)ortunity to' 
pay the preinium elsewhbrë,' and' hWviiig," iù reply'tb' hië iettets of 
inqiiiry.'dêniedhis right to an^'infortûatioti,'ànd hâVirig led himto 
eripposé tliat his policy had wliolly-iapsèd, aild thàt>it could do nothi 
Ing towards reviving the sam'èùntilclear ot the court 'ppooeedings,. 

' and then only as an act of 'gra)dè dr favor-*%ér* iftitopt>e<i to asœit 
that the plaintifl had torfeitfed his ri^t to the pàid-ùp poilîcy by 
ifàilure to transmit the ôriginfti policy within 60 days after 'UoU-pay* 
ment of the premium on Augiist'23, 1877. ' 

In Equity. , 

Dixon é Noyés, for complainant. 

Sleeper é Whiton, for défendant. 

Dyer, D. J. This is a bill to cQinpel the défendant com- 
pany, whicb îs a corporation of the state of Ne'vr York, to issue 
to the complainant a paid-up polioy of life insurance of the 
amount of $600; and the controversy between the parties 
arises upon the foUowing state of facts : 

On the fwenty-third day of May, 1868, the complainant prooured from 
the défendant company a policy of insurance on his own life, for the sum 
of $1,000, payable to Honora Cofley on the twenty-third day of May, 1883, 
or in case of complainant's death before that day, then within 30 days 
«fter notice and proof of death. The policy required the premiums to ba 
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paid in four instalments, of $14.26 each, on the twenty-third day of May, 
August, November, and-February, in each year, and contained a condi- 
tion tnat in case'of default in tbe payment of either of the premiums the 
policy should become void, and ail payments made thereon sliould be for- 
f eited, exoept as f urther provided. By the terms of the policy it was f urther 
stipulated, that, in case of default in any payment after two full years' 
payments had been made thereon, the policy might be exchanged for a 
paid-up endowment policy for an amount stated in a table given in the 
original policy, subject to the condition that the policy, duly receipted, 
" sball hâve been transmitted to and received by the company within 60 
days after such default, and that no condition of the policy shall hâve 
been violated." By the table annexed it was made to appear that the 
complainaut, after nine years' payment of premiums, would be entitled, 
under the conditions before stated, to a paid-up term policy for $600. 

Ail premiums were paid to the twenty-third day of May, 1877, inclusive, 
covering a period of nine years from the date of the policy. Payments 
were made to local agents of the company in Wisconsin. On the twenty- 
third day of August, 1877, the complainant went to the company's agent 
in Milwaukee, as usual, and desired to pay the premium due on that day, 
but was told by the agent that the business of the company was in the 
hands of a receiver, or would be, and that he had no authority to receive 
the money. The complainant testifles that he offered to pay the premium 
due on that day, but was adyised by the agent not to make any more pay- 
ments until the business of the company was settled. 

It appears that on the twelfth day of July, 1877, the attorney gên- 
erai of the State of New York flled an information against the com- 
pany, in the suprême court of that- state, alleging its insolvency, and 
praying for an order to show cause why its business should not be closed, 
and for a decree dissplTing the company and appointing a receiver. On 
the eighteenth day of July, 1877, an order was entered by the court in 
those proceedings permitting any policy-holder, until further order, to 
pay to the United States Trust Company any premiums thereafter becom- 
ing due on policies issued by the iasurance company, with the same eSect 
as if paid to said company. Afterward, and on the twenty-third day of 
August, 1877, which was the day when the premium on complainant'» 
policy was due, the court made an order restraining the company from 
cxercising any of its corporate rights, privilèges, and franchises, except 
receiving and paying moneys as tbereinafter allowed, and from paying 
out, or in any way transferririg or delivering, to any person, any of the 
éiïectg, moneys, or property of the company, except salaries of employés 
and ofBcers then diiei àùd from collecting or receiving any debts or de- 
mands exoept interest, agents' balances, and premiums, until the court 
should ôtherwise order. This order remained in force until October 29, 
1878, with certain modifications,— such of which as are material hère will 
\)e. presently referred to. On the Ist day of Beptember a further motion 
yvas made for the appointment of a receiver. Orders were duly entered 
postppning the hearing of this motion from Septeraber 4th to September 
8th, and from the latter date to September 14, 1877, on condition that 
none of the policies of the company should be decreed to hâve lapsed nor 
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become forîeited by ïeason of the non-paymerit of premiums due af ter 
September 3d and before the décision of the motion for a receïTer; to 
which condition the company consented. Again, on the fourteenth of Sep- 
tember, the hearing of ail motions in said proceedings was adjourned until 
November 17, 1877. On tlié thirteenth day of October of that year an order 
was entered permitting the company to accept pajrment of debtsdue to it, 
including pay^nents on mortgages, and restraining ail persons and corpo- 
rations from commencittg any action or proceedings against it. On the 
eighth day of December, 1877, an order was made postponing the hearing 
of the motion for a receiver until such time as it might be brought on by 
the attorney gênerai, on five days' notice. This order also provided that 
the time of payment of ail premiums due and to become due on outstaud- 
ing policies be extended 30 days after the entry of the final order on the 
motion for â recèiver; and ail iniurictibns theretofore granted were con- 
tinued in force until the final order of the court, except in particulars 
further specifled, but not material hère. Various proceedings were there- 
after had, until, on the twenty-ninth day of October, 1878, an order was 
made vacating the order of August 23, 1877, so far as it restrained the 
company and its offlcers from exercising any of the corporate rights, priv- 
ilèges, and franchises of the company, and the company, and its trustées 
and offlcers, were authorized to résume their powers in the business of the 
corporation and their contrbl over its assets. This order required that a 
copy of the same be sent to every pplicy-holder, with a notice declaring 
the company solvent, and requiring such policy-holder to pay his premi- 
ums, past due and unpaid, within 80 days ïrom the day of mailing a copy 
of the order and notice, and provided that the company should not f orf eit 
any Insurance, by reason of the non-payment of past-due premiums, until 
after the expiration of said 90 days; the court reservlng the power to 
relieve from any forfeiture by reason of the non-reçeipt of a copy of the 
order and notice, on good cause shown. ' ' ■ 

It appears that abbut the twenty-flrst day of july, 1877, the company 
deposited in the mail at New Yorka postal càrd^upon which was printed 
so muoh of the order of the court in New York, of date July 17, 1877, as 
permitted policy-holders to pay premiums thereafter becoming due on 
their policies to the United States Trust Comiiany, which was undoubt- 
edly intended to be sent to the compiainant, but was in fact addressed 
to Honora CofEey, Milwaukee, Wisconsin, P^ior to August 23, 1877, 
a postal card was also mailed, giving notice of the ampunt of the pre- 
mium falling due on the complainant's policy on August 23d, and of, 
the time when due, and that it coùld be paid at the 'office of the com- 
pany, or to an agent, when such agent produoed a receipt signed by an 
oj^çer of the company; but this was also addressed to Honora CofEey. 
Néither of thèse postal cards was receiVed by the compiainant, but hô was 
informed by letter from the secretàryof the company, of date March 9, 
1878, of the order of July 17, 1877. Gorrespohdèûce betweéû the attor- 
neys for compiainant and tlje coiwpany, e?tending ft-ao» August 3, 18J7Ï, tO: 
March 29, 1879, shows that about the twenty-flfth of February, 1879, the 
former were informed of the entry of the order of the court, of date Octo-' 
bèr 29, 1878, and that about the Seventeenth day of March, 1879, thé com- 



S04 FliDEBAL BEFOBTEB. 

plainant fonnally offered to receipt and transmit his policy to the 
Company, and requested the issuance of a paid-up policy to him, or an 
opportunity to pay the back premiums then unpald. The company de- 
clined to comply with either of thèse requests, on the grouud that the 
notices before mentioned were duly sent; that the complainant was ad- 
vised of the situation of ailairs when the prooeedings against the com- 
pany were pending, and failed to seasonably talieany steps either to Iceep 
his policy in force, or by receipt and transmission of the same to procure 
a paid-up policy. The complainant, in his testimony, says that he did 
not receipt and transmit the policy within 60 days af ter August 23, 1877, 
because he did not think the company was in existence, and because he 
had no instructions so to do. 

Upon this staie of facts it is contended in bebalf of the 
complainant that by the payment of nine years' premiuma 
he purchased paid-up insurance totheamount of |600; that 
the transmission and receipt of the policy within sixty days 
after default in any payment of premium was not a condi- 
tion précèdent to the right to bave a paid-up policy; that by 
the proceedings against the company in New York it was 
then disabled to issue such a policy, even if the original pol- 
icy had been receipted and transmitted within the sixty days, 
and therefore strict performance of the condition by the 
complainant was excused; that, under ail the circumstances, 
the ultimate offer to receipt and return the policy, and the de- 
mand of a paid-up policy, were seasonably made ; and that 
the court ought not to make such a decree as would operate 
to enforce a forfeiture of the complainant's rights under his 
policy. The grounds for relief thus urged are ail combated by 
counsel for défendant, wbo insists that time was of the essence 
of the condition requiring transmission and receipt of the pol- 
icy within sixty days after default in the payment of any pre- 
mium; that by the failure to make payment, and then the 
further failure to receipt and transmit the policy within the 
required time, the policy lapsed, and ail right to a paid-up 
policy was lost ; that the temporary disability of the company 
did not excuse non-compliance with the condition requiring 
action on the part of the insured within the prescribed time ; 
and that the offer to receipt and return the policy after such 
disability was removed was not seasonably made. 

The case bas been argued rather upon bare propositions of 
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Idw touching the proper construction of the clauses in the 
poïicy, and the strict rights of the parties under the literal 
letter of the policy, than in the lîght of the exceptional facts 
and oircumstances of the case. Looking alone at the policy, 
it may be said of it, iu substantially the language of the court 
in N. Y. Life Ins. Co. v. Statham, 93 U. S. 30, that the con- 
tract is not an assurance for a single year, with a privilège 
of renewal from year to year by paying the annual premium, 
but that it is an entire con tract of assurance for 15 yea^s, or 
for life, if the assured should die before the expiration of that 
period, subject to discontinuance and forfeiture for non-pay- 
ment of any of the stipulated premiums, except that in case 
of def ault in any payment after two f ull years' payments had 
been made, the policy might be exchanged for a paid-up pol- 
icy for a certain amount, on transmission of the original pol- 
icy, duly receipted, to the company within sixty days after such 
default. This was the contract. In the absence of anything 
to save the case from the opération of the letter of the policy, 
it was undoubtedly the duty of the assured, if he -wished to 
keep the policy in continuing force, to pay the premium due 
August 23, 1877, on that day. If, on the other hand, he 
wished to secure a paid-up policy, he could make default in 
the payment of the premium, and then his duty was to trans- 
mit the original policy, duly receipted, to the company within 
sixty days after such default. Thèse were conditions précè- 
dent in the one case to the maintenance of his rights under the 
original policy, and in the other to his right to a paid-up pol- 
icy. Failure to perform either, if there were no oircum- 
stances adéquate to excuse non-compliance with thèse condi- 
tions, involved a lapse of the policy and loss of ail rights 
thereunder. This conclusion is sustained by the better 
authorities on the subject. 

But cases of the gênerai character of this, sometimes arise, 
in which the oircumstances are deemed adéquate to justify the 
courts in relieving a party from such conséquences, and in 
which such relief is deemed consonant with proper observ- 
ance of the rights of parties under their contract. Does this 
case f ail within that category ? 

v.7,no.3— 20 
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On the twenty-third day of August, 1877, the assured 
applied to the company's agent to pay the prëïnium then due. 
He had paid the premiums in ail previous years to local 
agents. The çompany had authorized it, or at least had sanc- 
tioned it, by a.cceptano6 of the payment. With référence to 
the premium due August 23, 1877, he received no notice to 
do otherwise. A notice that the premium would be due on 
that day, and that the holder of the policy might pay it at 
the office of the company in New York, or to an agent who 
should produce areceipt signed byan officerof the company, 
was mailed by the conapany, but it was not addressed to the 
complainant, and was not received by him. This was no 
fault of his. The agent to whom he oiïered to pay the pre- 
mium refused to accept it. This, under the circumstances, 
"was the refusai of the company. In the beginning, then, we 
find that the assured was deprived of the opportunity to pay 
his premium on the day it was due, and thereby keep his 
policy in force, by refusai of the company to accept tbe 
premium. Moreover, the agent informed the assured that 
the business of the company would be or then was in the 
hands of a receiver, and advised him not to make any more 
payments until the business of the company should be set- 
tled. Perhaps the agent was not authorized thus to speak 
for the company, but it is still a material fact that this infor- 
mation and advice emanated from one with whom the assured 
■was authorized to deal as the local représentative of the com- 
pany; and the assured, it appears, was led to rely and rest 
upon this information. Meantime, the fact was that proceed- 
ings had been instituted and were then pending in the courts 
of New York for a dissolution of the corporation; and, on the 
very day the assured was seeking to paythe premium on his pol- 
icy in Wisconsin, the company was enjoined in New York from 
«xercising its corporate rights, privilèges, and franchises, ex- 
cept in certain very limited particulars. It is true that on 
July 18, 1877, an order was made permitting policy-holders to 
pay thetr premiums to the United States Trust Company ; but 
again, by the fault of the inâurance company, notice of this 
•order was mailed under the wrong address, and was never 



00F7EÏ V. URIVEBSAL UFB INS. 00. 307 

received by the complainant, nor, so far as the proofs show, 
did he know that such an order had been entered until March, 
1878, when mention was made of it in a letter which he 
received from the secretary of the company. Under the cir- 
cumstances stated, the complainant restedfrom August, 1877, 
until February, 1878, -when it appears he wrote a letter, 
addresBed to the receiver of the Universal Life Insurance 
Company, which the proofs indicate was a letter of inquiry, 
and which was probably thus addreseed because he had beeu 
led to suppose, from Etalements made by the local agent of the 
company in August previous, that a receiver was in charge of 
the affairs of the company. To this letter the secretary of 
the company made answer by communication of date febru- 
ary 18, 1878, as follows: 

" We beg leave to state to you that no receiver bas been appointed for 
this company, and, further, to state to you that we think it is quite unnec- 
essary to answer the questions you propound to the receiver, for the rea- 
80n that your policy No. 4472 became absolutely forfeited, according t» 
its terms, for the non-payment of the premlum due August, 1877. You 
hâve, therefore, no such interest in the company's affairs as would war- 
rant any reply to your questions." 

Thus, after the company, by its own agent, had refused to 
accept the premium offered on the day it was due, and had 
given the assured no notice of opportunity to pay it else- 
where, and he had been led to rest inactive for months, when 
first he sought information to which he was, under the circum- 
stances, then clearly entitled, he was curtly told, in substance, 
by the secretary of the company, that bis policy had become 
absolutely forfeited for non-payment of the August pre- 
mium, and that therefore he had no such iuterest in the 
company's affairs as would warrant a reply to bis inquiries. 
In this manner was the assured dealt with at a time when, 
upon a showing of the facts then existing, no court deserving 
the name of a court of equity would bave hesitated to compel 
either the âcceptance of the unpaid premiums for the pur- 
pose of keeping the policy in force, or the âcceptance of a 
surrender of the policy as the basis of a right to a paid-up 
policy, as the policy-holder might elect. 

But the complainant, still persistent in efforts to obtaiû 
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information, on the fifth of March, 1878, addressed a letter 
to the superintendent of insurance of the state of New York, 
which, it seems, was put into the hands of the secretary of 
this Company, and he replied, stating, among other things, 
that prior to the date when the premium of August, 1877, 
became due the company had mailed to the complainant a 
notice that that premium could be paid to the company direct, 
or to the United States Trust Company; that, if paid to the 
trust company, it would be subject to the order of the court 
in the matter, and that an order to that eiïect was made by 
the court on the seventeenth day of July, of which ail the 
policy-holders had due notice. This statement was incorrect 
in several particulars. No such notice had been sent to the 
complainant, nor did the notice which the company misdi-. 
rected, acoording to its own proof, state that the premium 
could be paid to the company direct, nor did the order itself 
so provide. The complainant was then informed that he had 
chosen to act upon reports and public assertions in référence 
to the affairs of the company, instead of makinginquiry di- 
rect at the office. And this was saidin the'face of the secre- 
taryl's letter of February 18th, in which the assured was in- 
formed that i Jais policy was forfeited, and. his requests for 
information were sùmmarily refused, and'treated as the, in- 
quiries of an impertinent intrader. In the letter of March 
9th the secretary f urther says : 

"As the matter now stands the company îs still, under the ■ order 
of the court, prevented from entering iato any agreemeat or reviy- 
ing any policies which hâve lapsed, or doing anything except to the ci- 
tent permittcd by the spécial order of the court issued in référence 
thereto. However muchdisposed we might be, to re-instate your poUcy, 
we cannot do no until we are clear of the court proceedings. Then we ean 
give the matter f urther considération. We, of course, canmake no promise 
to' hereafter restbre the policy on the payment of the premium, and can 
only say that we will consider such facts as yoù may hâve to présent 
when we are able to act as a company." 

Hère the matter was left to rest until August, 1878, when 
correspondence began between the company and the com- 
plainant's solicitors. Now, if it be said that in March, 1878, 
the complainant was thus advised that the court in New York 
had in July, 1877, authorized the payment of premiums to 
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the United States Trust Company, and that the complainant 
should then either hâve made payment, or ■within sixty days 
thereafter bave transmitted his policy, duly receipted, and 
asked for a paid-up policy, it may well be replied that in the 
preceding February the secretary of the company had as- 
serted to the complainant that his policy was already for- 
feited ; and the statements in the letter of March 8th, just 
recited, were such as to naturally lead the assured to under- 
stand that his policy had wholly lapsed, and that, if anything 
was thereafter done in the way of reviving.it, it could only 
be done after the company was clear of the court proceedings, 
and after it could act as a company, and,then only as an.aot 
of grâce or favor. And thus the action of the, company mçide 
it natural to suppose that nothing could be done by either it 
or the complainant until after its original power and. author- 
ity to act were restored to it; and it was upoq this theory, 
evidently, that the oomplainant's counsel acted from August, 
1878, to March,. 1879, as is showj;! by their letters of inquiry, 
in évidence, written to the company.,, . !.• 

It is noticeable, also, that although the or^der of the court 
in New York, made October 29, 1878, by which the company 
was authorized to résume business, required nptice, of ; the 
order to be sent to policy-holders, and gave to the latter niji^ty. 
days after sending such notice in which to pay past-due 
premiums, no notice in obédience to that order was sent tp 
the complainant, and it was not until about February 2&, 
1879, — nearly a month after the ninety days had expired, — 
that the complainant, by his counsel, was informed of that 
order, although his counsel had been in correspondence with 
the company since August, 1878. Finally, in March, 1879, 
the company was requested either to recognize the policy by 
accepting the past-due premiums or to issue a paid-up policy 
on transmission of the original, duly receipted. The reasons 
assigned by the company for refusing so to do were that the 
notices before mentioned were duly sent to the complainant ; 
that he did not write to the company ; and that he made no 
attempt to ascertain the faots, either from the company or 
its local agent in Milwaukee, — most of which reasons were, 
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as we hâve seen, unfounded in fact. And further, as late a» 
March 14, 1879, it was reptesented by the compiany that it 
was still in the hands of the court, with the order of October 
29th yet in force and the application for a receiver still 
pending. Now, undoubtedly, if the circumstances were sucb 
as to excuse the complainant from literal compliance with 
the condition of the policy as to its transmission, duly re- 
ceipted, it was bis duty, if he would avail himself of the 
right to a paid-up policy, to act with requisite promptness 
after those circumstances ceased to exist. And I tbink such 
action was taken when a surrender was offered, in March, 
1879. In the light of ail the facts and circumstances of th& 
case, I hâve no hésitation in holding that the complainant 
had at that time a right to take the necessary steps to secur& 
a paid-up policy. After ali that transpired between the com- 
plainant and the company, from August 23, 1877, to March,^ 
1879, 1 think the company should be held estopped to assert 
that the complainant forfeited his rights by failing either to- 
pay the premium on the twenty-third day of August, 1877, 
or to transmit the policy receipted and to demand a paid-up 
policy within sixty days after such default. 

I hâve carefuUy examined and tboroughly considered th& 
authorities cited on the argument, and especially the case of 
Wkitehead v. Universal Life Ins. Co., decided by the suprême 
court of Mississippi, unreported, and in which a manuscript 
copy of the opinion bas been furnished. In that case the 
court held that the clause in the policies of this company 
requiring the policy to be transmitted, duly receipted, within 
sixty days after default in the payment of any premium, if a 
paid-up policy was desired, was a condition précèdent ; that 
time was of the essence of the contract, and that, to entitle 
the assured to a paid-up policy, he must hâve strictly com- 
plied on his part with the literal terms of that condition, 
notwithstanding the company was disabled by the proceed- 
ings against it in the courts of New York to issue a paid-up 
policy. The question arose in that case on demurrer to a Mil 
to enforce the issuance of a paid-up policy, filed by the rep- 
résentative of the assured after the latter's death; and it was 



COFFEY V. UNIVEBSAL LIFE INS. CO. 311 

undoubtedly well decided that the élection to take a paid-up 
term policy should hâve been made during the life of the 
assured, and on that ground alone the demurrer was sustain- 
able. But, on the gênerai question decided, it is to be ob- 
served that the case does not show that the bill set out the 
proceedings in New York against the company, further than 
to state the institution and gênerai character of the proceed- 
ings, the injunctional order of the court of August 23, 1877, 
and that such order continued in force until October 29, 
1878. In view of the manner in whieh the question there 
arose, the fact that the bill was filed after the death of the 
assured by his représentative, and of the absence of many 
of the most material facts bronght out in the case at bar, I 
do not regard the décision in the Mississippi case as an au- 
thority that should be deemed controUing hère. 

Eeferring again to the proceedings in New York, it is, per- 
haps, worthy of observation that it appears from the order of 
the court made October 29, 1878, by which the company was 
declared solvent, that pending those proceedings the company 
procured releases of policies from the holders to the extent of 
over $7,000,000, and that policies which had become daims 
by the death of the insured and matured endowments, to the 
extent of over $600,000, had been released one-half by the 
holders thereof . Thèse facts were recited in the order, in con- 
nection with the judgment of the court, that the company 
had become solvent, and show that there was cause for the 
institution of the proceedings, and that the disability of the 
company to act arose from its financial condition and the 
conséquent intervention of the court ; and that it was pnly 
removed when solvency was brought about by the cancellation 
of a large amount of its liabilities. 

A decree will be entered requiring the défendant to issue 
and deliver to the complainant a paid-up policy for $600, on 
surrender of the original policy, properly receipted, — the spé- 
cial terms of which decree can be settled hereafter. 

Note. The cases cited on the argument were Chase v. Phénix Mut. 
Life Ins. Co. 7 Ins. L. J. 93 ; Dorr v. Same, Id. 368 ; JHontgotnery v. Same, 
8 Ins. L. J. 300 ; Desmaze.i v. Mut. Benefit Life Ins. Co. 7 Ins. L. J. 926 ; 
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Knickerhocker Life In». Co. v. Dtetz, 8 Ins. L. J. 544 ; Winchdl v. John 
Hancock Mut. Life Ins. Co. Id. 651 ; Johnson v. Southern Mut. Life Ins. Go. 
9 Ins. L, J. 189 ; Anderson y. St. Louis Mut. Life Ins. Co. 5 Bigelow Ina. 
Rep. 527; Seamans y. JT. W. Mut. Life Ins. Co. 3 Fed, Rep. 325; and 
Whitehead v. Universal Life Ins. Co., decided by suprême court of Missis- 
sippi, unreported. 



BaBEETT V. HOPKINS. 
{Circuit Court, B. Eansas. January, 1881.) 

1. COTJET MaBTIAL — JtTRISDICTIOÏT. , 

The jurisdiction of a gênerai court-martial may always be inquïred 
into by the civil courts, upon the application of any party aggrieved 
by its judgment, and if such a court exceeds its authority, and under- 
takes to try and punish a person not within its jurisdictioii, its judg- 
ment is void, and may be so declared by any court having jurisdiction 
of the proper parties and of the subject-matter. 

2. Samh— Habbas Corpus. 

Where a soldier in the anny of the United States was arrested for a 
crime, and his term of enlistment expired before his trial and convic- 
tion by court-martial, it was held that the jurisdiction of the court 
having once attached by the arrest, it retained jurisdiction for ail the 
purposes of the trial, judgment, and exécution. 

Pétition for Habeas Corpus. 

The petitioner was, on the sixth of September, 1878, an 
enlisted soldier in the army of the United States, on duty in 
Wyoming territory, and on that day unlawf uUy assaulted and 
shot another soldier. For this olïence he was arrested and 
held in custody, under charges properly preferred, awaiting 
the appointment and convening of a court-martial until the 
following March, 1879, when he was bronght before a court 
martial, convicted, and sentenced to five years' imprisonment 
in the Kansas penitentiary, where he is now confined, in the 
custody of respondent, as warden, in pursuance of said sen- 
tence. Between the time of the commission of said crime 
and the prisoner's arrest and the commencement of his trial 
his term of enlistment expired. He pétitions for release 
from imprisonment upon the ground that the court-martial 
had no jurisdiction to try and convict him after the expira- 
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tion of his term of enlistment. He avers that at the time of 
his trial he was a citizen, and not a soldier, and therefore 
entitled to a trial by jury. 

Thomas P. Fenlon, for petitioner. 

D. G. Swaim, Judge Advocate U. S. army, for respondent. 

McCkary, C. J. 1. Counsel for respondent raises a ques- 
tion as to the jurisdiction of this court, which must be exam- 
ined in limine. It is insisted that a circuit court of the 
United States bas no power to révise the proceedings of a 
gênerai court-martial, upon habeas corpus or otherwise, and 
that inasmuch as the jurisdiction of the court-martial over 
the case of the prisoner did once a,ttach, that court had the 
right to décide ail questions arising in the case, including the 
question no"w presented, as to its own jurisdiction. The argu- 
ment of counsel upon this point assumes the soundness of 
his conclusions upon the main question in controversy. It 
assumes that the court-martial had jurisdiction to try, con- 
vict, and sentence the prisoner. If this be a correct proposi- 
tion, it is indeed an end of the ca.se ; not because this court 
is -without jurisdiction, but for the reason that, having juris- 
diction, it ought to sustain the validity of the prisoner's sen- 
tence. I take it to be very clear that the question of the 
jurisdiction of a gênerai court-martial may always, upon the 
application of any party aggrieved by its judgment, be in- 
quired into by the civil courts. Courts-martial are spécial 
tribunals, with jurisdiction limited to a particular class of 
casés. If such a court exceeds its authority, and undertakes 
to try and punish a person not within its jurisdiction, or 
to punish a person within its jurisdiction for an offence not 
'within its jurisdiction, its judgment is void, and may be so 
declared by any court having jurisdiction of the proper parties 
and of the subject-matter. The décision of such a tribunal, 
in a case clearly without its jurisdiction, does not possess 
that apparent validity which will protect the officer who exé- 
cutes it. "The court and the officers are ail trespassers." 
Wise V. Withers, 3 Cranch, 331. The rule that civil courts 
may inquire into the jurisdiction of a court-martial in an 
action by a party aggrieved by its judgment, and give him 
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redress, is settled by the décision of the suprême court of the 

United Btates in Dyhes v. Hoover, 20 How. 82, in thèse words : 

"But, we repeat, if a court-martial has no jurisdiction over the subject- 
matter of the charge it has been cônvened to try, or shall inflict a pun- 
ishment.forbidden by the law, though its sentence shall be approved by 
the ofHcers having a revisory power over it, civil courts may, on an action 
by a party aggrieved, inquire into the want of the court'a iurisdiction, 
and give him redress." 

It is quite clear that this court has no authority to issue 
thè writ of habeas cm-pus to bring up the body of a person 
conivieted and séntenced by a court of compétent jurisdiction; 
but it is equally clear that it has jurisdiction to grant the 
•writ, and discharge the prisoner, if it appears that an infe- 
rior court has transcended its powers. The true line of dis- 
tinction betwéen the two classes of cases will appear by 
référence tb the following authorities : Ex parte Kearney, 7 
Wheat. 38; Ex parte Lange, 18 Wall. 163, and cases cited; 
jgx parte Parfo, 18 Wall. 18. 

To say that in this case the court-martial had jurisdiction 
of the prisoner at the time the crime was committed, and 
therefore retained jurisdiction for the purpose of trying him 
àfter his term of enlistment expired, is only to state the main 
argument in support of the legality of the sentence : it is not 
to raise a question as to the jurisdiction of this court. I am, 
therefore, clearly of the opinion that this court has full pow- 
ers to inquire into the jurisdiction of the court-martial, of 
whose judgment the prisoner complains. 

2. That the prisoner was a soldier of the United States 
army at the time he committed the offenee, and that he was 
lawfully arrested and imprisoned by military authority, and 
remained lawfully in the custody of the military from Sep- 
tember 6, 1878, to February 1, 1879, is admitted. But it is 
insisted that on the last-named day he ceased to be a soldier, 
by the expiration of his five-years' term of enlistment, and 
became a citizen, and therefore entitled to a trial by jury. 
Congress, under its powers to make rules for the governriieut 
of the army and navy, has power to provide for the trial by 
courts-martial of "cases arising in the land or naval forces. " 
Pifth amendment of the Constitution. The case of the pris- 
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«ner cîearly arose in the land forces within the meaning of 
the constitution. He was a private soldier, on daty -with his 
command, and he committed an a>ssault upon a fellow sol- 
dier. Congress had power, therefore, to confer upon a court- 
martial jurisdiotion over the offence. The jurisdiction is 
plainly conferred by the Bixty-second article of war, which 
provides that — 

"Ail crimes not capital, and ail disorders and neglects which offlcers 
and soldiera may be guilty of, to the préjudice of good order and military 
discipline, though not mentioned in the foregoing articles of war, are to 
be taken cognizance of by a gênerai, or regimental, garrison, or field offl- 
cers' court-martial, according to the nature and degree of the oSence, and , 
punished at the discrétion of such court." U. B. Rey. St. i 1342. 

The proceedings against the prisoner having been instituted 
"while he was clearly within the jurisdiction of the military 
authority, by the prefering of the charges, and by his arrest, 
as well as by the forwarding of the charges to headquarters, 
with an application for the appointment of a court-martial 
for his trial, the question for détermination is, did that juris- 
diction oease and expire at the end of the prisoner's term of 
«nlistment, so that ail proceedings after that date were void ? 

The gênerai rule is that when the jurisdiction of a court 
attaches in a particular case by the commencement of pro- 
ceedings and the arrest of the accused, it will continue for 
ail the purposés of tbe trial, judgment, and exécution. This 
rule bas long been recognized by the war department as ap- 
plicable to cases properly instituted before a legally-consti- 
tuted military court-martial, and in which, before the conclu- 
sion of proceedings, the term of enlistment of the accused 
«xpires. Winthrope's Dig. Opin. of Judge Advocate General, 
1880, p. 210. The gênerai rulâ is grounded in sound reason. 
Many of the greatest military offences are not cognizable by 
the courts of common law. A soldier might be guilty, on the 
«ve of the expiration of his term of enlistment, of the gross- 
est insuit to his officers, or of disobedience of orders, or of 
désertion in the face of an enemy, and if he could not be held 
for trial after the end of his term he would escape punish- 
ment altogether. To hold that in every such case the juris- 
diction of a court-martial would cease with the expiration of 
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the term of enlistment, would be to shield the guîlty from 
punishment, to encourage crime, and to greatly demoralize 
the military service. The jurisdiction, therefore, in such 
cases is to be maintained upon the highest considérations of 
public polioy. 

But such considérations are not alone sufficient to support 
the jurisdiction of a court which bas power to deal with life, 
liberty, and property. The jurisdiction of a criminal court 
must rest upon sound principles of law, and not merely upon 
considérations of public interest and convenience. It fre- 
quently happens that the guilty go acquit because there is no 
lawful mode of trial and punishment provided. The juris- 
diction in the cases named, and in many others of like char- 
acter, must therefore be upheld upon the ground first men- 
tioned, to-wit: that the court-martial acquired it by the 
proper commencement of proceedings, and could not be 
divested of it by any subséquent change in the status of the 
accused; and this reason ap plies as well to a case where the 
crime is one known to the common or statute law, as to one 
in which the offence is purely military. In both the juris- , 
diction is maintained, after the end of the term of enlistment, 
upon the same ground. This conclusion is supported by 
judicial interprétation, in the only cases, so far as I know, 
in which the question bas arisen. U. S. v. Travers, 2 Wheeler, 
509; In re Dew, 25 L. E. 540; In re Bird, 2 Sawy. 33; In 
re Walker, 3 Am. Jurist, 281. 

What I hâve said is conolusive of the case, and it is there- 
fore not necessary to consider the question whether the term 
of enlistment of a soldier in the army is for five years, or five 
years and until discharged. * In either case the prisoner must 
be remanded to the custody of the warden to abide the sen- 
tence of the court-martial. So ordered. 
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Fabsons V. Denis and others» 

(Circuit Court, E. Z>. Missouri. January 3, 1881.) 

X. Construction of Statute — Mobtgagb a Dbed. 

A mortgage is a deed within the meaning of the Missouri Statutes, 
(Bev. St. § 699,) which provides that " a husband and wife may con- 
vey the real estatè of the wife, and the wife may relinquish her dower 
in the real estate of her husband, by their joint deed." Therefore, 
under said provision, a married woman may mortgage her separate 
property when her husband joins with her. 
2. Pbaoticb — BquitabIiB Defbncbs in Actions at Law. 

Equitable defences are inadmissible in actions at law in United 
States courts. State practice does not aaect the rule. 
S. SAME — SBTTINa up OoLLusrvB Transfeb. 

The proper way to set up a coUusive transfer, in fraud of jurisdic- 
tion, is by plea in abatement, and not by answer. 

Demurrer to Answer. 

Henry A. Cunningham, for plaintiff. 

Finkelnburg é Rassieur, for défendant. 

Tbeat, D. J. This is an action of ejectment in the ordi- 
nary form. To it several defences afSrmatively are inter- 
posed. To ail of those spécial defences except one a demurrer 
is presented: 

1. The first defence is substantially that a married woman 
cannot mortgage her estate (her husband joining) to secure 
the payments of his debts. 

Eeference is made to the Missouri Statutes on this sub- 
ject, as changed from time to time, and to the précise mean- 
ing of the term "deed," it being contended that even if a 
married woman could convey absolutely (her husband join- 
ing) she could not mortgage. The distinction attempted to 
be drawn from the doctrine of mortgages is a subtle one; but, 
in the opinion of the court, a morgtage is a deed, within the 
meaning of the statute, and operative as such. Hence, the 
demurrer as to said defence is well taken. 

2. The second defence is as to the inadequacy of the price 
at whiôh the property was sold under foreclosure. 

Equitable defences, though admissible under the state 
practice, are not admissible in United States courts. 
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3. The third defence stated is that the same cause of action 
pending is before the suprême court of Missouri, during the 
pendency of which a transfer of the alleged title was made to 
this plaintiff. 

If the allégations were of a coUusive transfer, in fraud of 
jurisdiction, that question, it is contended, should be raised 
in abatement. Even if that were the rule, strictly, the aver- 
ment is not suf&oient to raise the question. It is not averred 
that there was a coUusive transfer, or that the plaintiflE was 
not, at institution of this suit, the owner in fee. 

The demurrer is sustained. 



United States v. Labette Countt. 

(Oircuit Court, D. Kamas. , 1881.) 

Mandamtjs — Public Officeb. 

The only office of the writ of mandamus, when addressed to a pub- 
lic otecer, is to compel him to exercise such functions as the lawcon- 
fers upon him, and such part of the mandate of the writ as enjoins 
the performance of duties he has, under the law, no power to per- 
form, is void. 

SaMB — BOABD OP COUNTT CoMMISSIONERS— LEVT AND COLLECTION 

OF Taxes to Satisfy Judgment. 

The laws of Kansas, relative to the collection of taxes, require — 
(1) That the taxes shall be levied by the board of county commission- 
ers ; (2) that the tax roll shall be prepared by the county clerk ; (3) 
that the taxes shall be collected and paid over by the treasurer. A 
writ of mandamus having issued commanding the board of county 
commissioners " to levy and collect a sufflcient tax"to paya judg- 
ment against the county, and " to cause the said moneys to be paid 
overto" X., the board levied the tax, but it was not collected and 
paid over. Held : 

(1) That section 6, c. 107, Laws of Kansas of 1876, did not empower 
the board to collect the taxes therein ref erred to, except through the 
usual agency of the ofïlcials of the county, as other taxes were col- 
lected. 

(2) That the members of the board were not punishable for con- 
tempt for failing to obey a writ commanding the performance of 
duties which by law devolved on the county clerk and treasurer. 

(3) That the county clerk and treasurer were not punishable for 
contempt for failing to obey a writ which was not addressed to or 
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seirved ùpon them, and which does not name them, or'commaad theni 
in terms to do anything. 

(4) That the court might issue an order compelling the board to 
institute proceedings in mandamus to compel the county clerk and 
treasurer to go on and collect and pay over the taxes, or to shoW 
cause why the board had not d^ne so. 

The relator is plaintiff in a judgment recovered in this 
court in June, 1S77, against Oswego Township, in the coijnty 
of Labette, Kansas, for $9,221.34. By a peremptory wrif of 
mandamus, issued August 2, 1878, the respondents, the 
Board of County Commissioners of Labette County, were 
commanded to "levy and collect a suffieient tax upon ail the 
taxable property in Oswego township, in the county of La- 
bette and state of Kansas, to pay the above-mentioned judg: 
ment, interest, and costs," and "to cause the said moneys to 
be paid over to the said Cl9.rence F. Moulton upon the said 
judgment." The return to this wri^ showed that the re- 
spondents had levied a tax suffieient to pay off the relator's 
judgment, but did not show that the same had been collected 
or paid over. Thereupon, on motion of relator, a rule was 
issued requiring the respondents to show cause why they 
should not be committed for contempt in not obeying the 
writ. In answer to this rule the respondents say : 

"That, as commanded by the peremptory writ of mandamus allowed 
herein, they levied, as provided by law, the tax thcrein directed to be 
levied, as will fuUy appear by their return to such writ heretofore flled 
herein and made part hereof, and by a stipulation signed and entered 
into by the parties hereto and made part hereof. They further say that 
they did not collect and pay over to the relator herein the taxes so levied, 
because they hâve no power, process, or authority by which they can col- 
lect or control the disposition of the taxes collected, except so much as 
may be collected for county purposes; that under the statutes of Eansas 
it becomes the duty of the county clerk to make out the tax rolls each year, 
and to enter thereon in proper form the several tax charges against each 
tract of land or item of personal property in the county ; and it becomes 
the duty of the county treasurer to collect thèse taxes, and to disburse 
them as provided by law, and in the discharge of thèse duties those offl- 
cers are suprême, — answerable, however, upon their officiai bonds for any 
shortcomings or derelictions in the discharge of thèse powers ; and your 
respondents say they are not in the law, and should not in fact be, held 
fesponsîble for the conduct of other county officiais ; that in good faith 
they did everything that under the law they could do, as commanded by 
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the said writ ot manâamus, and,tence pray thatj they may T)e discharged 
•withtheir costs." 

To this retum the relator demurs upon the ground thai 
the same is not sufficient in law, and does not Bhow any fact 
or légal reason why the respondenta should not be adjudged 
in contempt. 

Brown é Camphell, for relator. 

B. W. Perkins, for respondents. 

McCbart, C. J. 1. Assuming that the retum is trne in 
fact, does it excuse the board of countj commissionera from 
the performance of so much of the command of the writ as 
ordered them to oollect and pay over, as well as to levy, the 
taxes to pay relator's judgment? The excuse offered is, in 
brief, that although commanded to levy, coUect, and pay 
over, the respondents are powerless to do more than levy, 
since the law devolves the duty of coUecting and paying over 
upon another officer of the county, the treasurer, who can 
only act upon tax rolls to be prepared by the county clerk. 
The office, and the only office, of the writ of mandamus, when 
addressed to a public officer, is to compel him to exercise 
such functions as the law confers upon him. When the law 
enjoins upon sueh an officer the performance of a spécifie act 
or duty, obédience to the law may, in the absence of other 
adéquate remedy, be enforced by this writ. But the writ 
neithers créâtes nor confers power upon the officer to whom 
it is directed. It can do no more than to command the exer- 
cise of powers already existing. High on Extraordinary 
Eemedies, § 32; Johnson v. Lucas, 11 Humph. 306; Houston 
Tap. etc., R. Co. v. Randolph, 24 Tex. 317; Williams v. Smith, 
6 Cal. 91; Peopley. Forquer, Breese, 68; United States v. 
County of Clark, 95 U. S. 769. 

Thèse principles are established, not only by the cases hère 
■àted, but also by many others, Indeed, they are among the 
elementary and fundamental principles of the law of man- 
damus. Applying them to this case, we are brought inevita- 
bly to the conclusion that so much of the mandate of the writ 
as commanded the respondents to perform duties which they 
had, under the law, no power to perform, was void. It was 
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not compétent for the court tô devolve upon the respondents 
any officiai duty whatever; it was only compétent to bring 
into action — to compel the exercise of powers and duties con- 
ferred upon the respondents by law. It is said that this rule 
will operate oppressively upon the relator by requiring him to 
institute a separate proceeding in mandamus against each of 
the oificers of the county charged with the performance of 
any duty in connection with levying, collecting, and paying 
over the taxes necessary for the satisfaction of his judgment. 
The court cannot présume that the oificers of a county, sworn 
to perform thèse ojfficial duties, -will so conduct themselves as 
tp make this necessary, especially in view of thp fact that the 
only possible resuit of such action would be to accumulate 
costs, to be paid in the end by their constituents. If, how- 
ever, the appréhensions of counsel . for relator in this regard 
should ail be realized, it would still be our duty to déclare 
and enforce the law as it is, regardless of conséquences. The 
courts do not make the law, and they cannot change it to 
suit the convenience of litigants. The remedy by mandamus 
is appropriate and adéquate. It may be repeated as often as 
the occasion requires ; and, although the debtor corporation 
or its oificers may delay the enforcement and final collection 
of a judgment by refusing to act, except under compulsion, 
the court rendering the judgment is clothed with ample 
power to enforce it. If the respondents, or the other county 
officiais, 80 act as to make it necessary to multiply writs and 
add costs to the already heavy burdens of the debtor cor- 
poration, I see no way in which this court can prevent it. In 
the case of Rees v. City of Watertown, 19 Wall. 107, the 
suprême court of the United States was asked to sanction a 
departure from the usual course of proceedings in cases of 
this character, upon the ground that the municipality had dis- 
regarded the mandate of a mandamus, alias mandamus, and 
pluries mandamus, commanding it to levy a tax to pay the 
relator's judgment, and the officers, to avoid obédience, had 
resigned their offices, so that there seemed to be better pros- 
pect of enforcing the judgment by the ordinary means. 
Nevertheless the court said: 
v.7,no.3— 21 
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" The remedy is, in ]aw and in theory, adéquate and perfect. The 
difflculty is in its exécution only. The want of a remedy, and the inabil- 
ity to obtain the fruits of a remedy, are quite distinct, and yet they are 
confounded in the présent proeeeding. * * * * The légal remedy 
is adéquate and complète, and. time and the law must perfect its exé- 
cution." 

, 2. It is Buggeated, by c&unsel for the relator, that the 

board of county commissioners are authorized, by the tenus 

of section 6, c. 107, Laws of Kansas of 1876, to levyand col- 

lect the taxes necessary to pay the judgment. That section is 

as foUows : 

"Wheneyer any honds shall be.issued in pursuance of the foregoing 
provisions,' it shall be the duty of the board of county commissioners, or 
themayor aM counsél of the city, to levy and collect annually, in addition 
to other taxes, a tas on ail taxable property in such county, township, or 
city, sufflcient to pay the interest on ^uch bonds as the same shall become 
due, and to create a sinking f und sufflcient to pay said bonds at maturity ; 
and such tax shall be collected as other taxes are coUected, and paid out 
by the treaSurér, upon présentation of the coupons or bonds when due at 
the treasurer's office, or at such place as may be specified in the pétition 
or proposition herein mentioned." 

This section prescribea no new mode of coUecting and 
paying over thèse particular taxes. It must be construed as 
applying the machinery afforded by pre-existing laws to the 
collection and disbursement of the taxes provided for in that 
act. True, it provides in gênerai terms that the board of 
county commissioners shaU "levy and collect" the taxes, but 
it also, in the same sentence, déclares that "such taxes shall 
be collected as other taxes are collected." This laat provision 
only makes clear what would probably hâve been the mean- 
ing of the section without it, since a gênerai provision direet- 
ing the board of commissioners to collect a particular tax 
could hardiy be held to go further than to require them to 
proceed, according to law, to perform that duty through the 
proper officers and agenciea. The section further provides 
that the tax, when collected, shall be "paid out by the treas- 
urer on présentation of the coupons or bonds when due at 
the treasurer's ofSce," etc., which clearly shows that the 
board of county commissioners were not empowered to per- 
form that duty. Inasmuch as this section provides for the 
collection of the tax "as other taxes are collected," it becomes 
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necessary to inquire how other taxes are collected under thé 
Btatutes of Kausas. It is conceded tkat it is the duty of the 
county board to make the levy. Who is to coUect and pay 
over? By section 83, c. 107, Comp. Laws of Kansas 1879, 
it is made the duty of the county clerk to prépare annually, 
immediately after the first Monday in August, a tax roU, 
which roll he shall, on or before the first day of November, 
deliver to the county treasurer, charging him "with the 
amount of the respective taxes assessed on the tax roll." Sub- 
séquent provisions of the same chapter provide for the col- 
lection of taxes by the treasurer. I hâve already cited the 
provision of the statute which makes it the duty of the treas- 
urer to pay over the partioular taxes under considération to 
the parties entitled thereto. It appears, then, that the stat- 
ute requires: 

(1) That the taxes shall be levied by the board of county commissioners ; 
(2) that the tax roll shall be prepared by the county clerk ; (3) that the 
taxes shall be collected and paid over by the treasurer. 

3. It is insisted that the performance of ail the foregoing 
duties by the several officers above named may be com- 
manded by a single writ addressed to the board of county 
commissioners alone. It is said that, under the law of Kan- 
sas, each county is a corporation under the name and style of 
"The Board of County Commissioners of the County of 

," and that, therefore, a writ addressed to the board is 

addressed to the corporation, and may command the board, 
through its several agents, to perform ail the duties com- 
manded by the writ. Each organized county within the 
state of Kansas is a body corporate and politie ; and, in ail 
suits by or against a county, the name in which the county 
shall sue or be sued shall be the "Board of County Commis- 
sioners of the County of ." Chapter 25, Comp. Laws 

of Kansas, 1879, §§ 1, 5. In Commissioners v.Sellew, 99 U. 
S. 624, the suprême court says : 

"As the corporation can only act through agents, the courts will 
operate upon the agents through the corporation. When a copy of the 
writ, which bas been ordered, is served upon the clerk of the board, it 
will be served on Ihe corporation, and be etjuivalent to a command that 
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the persons wlio may he members of the board sliall do what is required. 
11 the members fail to obey, those guilty of disobedience may, if neces- 
sary, be punished for contempt. Although the command is in form to 
the board, it may be enf orced against those through whom alone it can be 
obeyed. * * * * The board is in etîect the oiHcer, and the members 
of the board are but the agents who perf orm its duties. While the board 
is proceeded against in its corporate capacity, the individual members are 
punished in their natural capacities for f ailure to do what the law re- 
quiresof them as the représentatives oï the corporation." 

In that case the question was whether the writ was prop- 
erly addressed to the board in its corporate capacity, and it 
was held that such was the prbper practice ; that the writ 
once served is retained until the thing is donc which is com- 
manded, and it "may at ail times be enforced through those 
who are, for the time being, charged with the obligation of 
acting for the corporation." It is not decided that a man- 
damus addressed to the board may command the perform- 
ance of duties which the law devolves upon the clerk and the 
treasurer ; no such question was considered. The question in 
the présent case is, can the members of the board of oounty 
commissioners be punished for contempt in failing to coUect 
and pay over the tax levied by them to pay relator's judg- 
ment '? It is insisted that it was the duty of ail the officers 
of the county, including the clerk and treasurer, to take no- 
tice of and obey the mandate of the writ addressed to the 
board. If this were granted, it would not foUow that the 
board should be held in contempt ; for, if the writ can be 
regarded as addressed to and operating upon the clerk and 
treasurer, then those officers may be in contempt for failing 
to obey it, while the board, if it bas performed its duty fully, 
may be exonerated. The members of the board cannot be 
punished for a failure of the clerk and treasurer to discharge 
their duties. But I should hâve great difficulty in holding 
that the clerk and treasurer could be punished for failing to 
obey a writ not addressed to or served upon them, and which 
does not name them, or command them in terms to do any- 
thing. I am not prepared to say tbat, in such a case as the 
présent, the writ might not run against the corporation, and 
be served upon the several officers who hâve duties to per- 
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torm, comœanding eacli to perform the duty required of him 
by law with respect to the levy, collection, and paying over 
the tax. But that bas not been done. The case is one in 
which, by inadvertence, the command of the writ is too 
broad ; it commands the board to perform the functions which 
belong to other officiais. The remedy is to take a new writ 
against the clerk and treasurer, commanding them to dis- 
charge their duties. Such writs will be freely granted at any 
time. 

4. Counsel for relator hâve suggested that the board hâve 
not done ail that was in their power in their endeavor to 
obey the writ. It is said that they might, after levying the 
tax, institute proceedings in mandamus to compel the other 
officiais of the county to go on and coUect and pay over, and 
that they might sue such officiais on their officiai bonds for 
damages for their failure to do so. I suppose the board 
could do either or both of thèse things; and, if relator in- 
sists, an order may issue directing them to institute such 
proceedings, ôr to show cause why they hâve not done so. 
But I think the counsel will, upon alittle reflection, conclude 
that the relief he would obtain in this way would probably 
prove to be very inadéquate. No other remedy is likely to 
be found so effectuai as that which is afforded by the writ of 
mandamus issued by the court in which the judgment is ren- 
dered, and addressed to the officiai or officiais whose duty it 
is to levy, collect, and pay over the taxes requisite for the 
satisfaction of the judgment. 

The demurrer is overruled. 
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McWlLLIAMS V. WlTHINGTON. 
[Oircuit Ouurt, D. Nevada.' May 9, 1881.) 

1. TmB Ppbchasb fbom State— Sale— Execution. 

The interest which a person has under a time purchaae from the 
State, while the contract remains in force, is property subject to sale 
upon exécution. 

2. 8AME — RlQHT OF PUKCHASKB. 

The purchasér at such sale has a right to make the annual pay- 
ments and perfect the title. 

3. SAME— DtTTT OF MOKTGAGOn. 

In the absence of any false représentation as to the extent of his 
interest or coutract, at the date of the mortgage under which the 
property is sold, it is not the duty of the mortgagor to perfect the 
title by making the annual paymcnta. 

4. Same — Failtjre of Titi,e— Kemedt. 

The proper remedy of a purchasér at exécution sale is by motion 
in the same suit, in case of a total failure of title. 
8. Same — Same. 

Section 1300 of the Compiled Laws of Nevada is a rule of décision. 

Kirkpatrick & Stephens, for plaintiff. 

Robert M. Clarke, for défendant. 

HiLLYER, D. J. This is a motion to vacate the satisfaction 
of judgment entered herein, set aside the sale, and revive the 
judgment to the extent of $4,000. It is based upon a péti- 
tion, and by agreement of counsel has been submitted upon 
the pétition and the answer thereto. The pétition presented 
a case of total failure of title, and a demurrer to it was over- 
ruled. The answer makes the foUowing case, which is agreed 
to as true : 

The property was sold by the marshal, September 3, 1879, and at that 
time Withington, the défendant, had entered into a time contract with the 
State of Nevada, under section 3820 of the Compiled Laws, for its pur- 
chase, and had made at least one annual payment. The contract was 
still in force. McWilliams bought the property for $4,000, and, on receipt 
of $2,000 in addition, entered satisfaction of the whole judgment on Octo- 
ber 9, 1879, and In March, 1880, rcceived the marshal's deed. On Novem- 
ber 17, If 79, no annual payment having been made by either Me Williams 
or Withington, the state, as it had a right to do under the law, sold the 
lands to other parties and issued patenta about December 16, 1879 ; so 
that at the date of the marshal's deed Withington had no interest in the 
property. 
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The petitioner avers tliat he has been unable to obtain possession " by 
reason of the fact that said Withington had no title or interest therein or 
thereto, and the same was not subject to sale as the property of said 
Withington." 

The interest which a person has under a time purchase 
from the state, while the contract remains in force, is, in my 
judgment, property subject to sale upon exécution. It is such 
an interest as the suprême court of Nevada describe in Borne» 
y. Sabron, 10 Nev. 240, as foUows: 

" To this land he (piaintifl) has the bénéficiai estate or interest, as weli 
as the possession, and as such équitable owner and actual possessor is 
entitled to enjoy alltbe incidents to the land (a water right) anditsowner- 
ship, as ■well as the land itself." 

And in Page v. Rogers, 31 Cal. 306, it was held that, both 
before and after the time for rédemption had expired, the pur- 
chaser at an exécution sale had an équitable estate which could 
be seized and sold on exécution. Lands in the new states 
hâve always been held to be taxable by the state before they 
are patented, if they hâve been purchased from the United 
States. 

"And, indeed," says Mr. Justice McLean, in delivering the opinion of 
the suprême court in Car roi v. Safford, "in Ohio, under the crédit System, 
lands were taxed after the expiration of five years from the time of their 
purchase, although they had not been paid for in full." 3 How. 459. 8ee, 
also, Feople v. Shearer, 30 Cal. 648, and cases cited ; Witherspoon v. Dun- 
ean, 4 Wall. 219 ; Hughes v. U. S. 4 Wall. 232 ; U. M. à Manufg Co. v. 
Langberg, 2 Sawy. 455. 

At the date of this sale by the marshal Withington had 
entered into a contract with the state of Nevada for the pur- 
chase of this land. The priée was agreed upon, and he had 
paid a portion of the purchase money, and was to pay the 
rest in annual instalments, and to hâve a deed upon making 
the last payment. He had the actual possession, and was in 
receipt of every benefit which would hâve corne to him from 
full ownership. That he had a valuable interest in the land 
it needs no argument to prove. He or his successor in inter- 
est was the only man in the world, so long as he kept the 
contract in force, who had a right to make the pâyments and 
préserve his interest. To the extent of his pâyments already 
made he had a peeuniary interest, which would increase each 
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year until the contract was performed and the patent deliv- 
ered. At the close, and after he had fully paid for the land, 
but had not received bis patent, he would still bave but the 
équitable title, but it would be such an équitable title as vir- 
tually to constitute him the owner. The différence between 
his position then and before, while bis contract remained in 
force, was in degree only. He had purohased the land, and 
had agreed to pay the price in instalments. So long as he 
lived up to his agreement he was entitled to the possession, 
and the whole bénéficiai ownership. Barnes v. Sabron, supra. 

If Withington had' a vendible interest at the date of the 
sale, as I think clear, and there was no fraud, — and we 
cani^ot, in the absence of proof, présume any, — the whole 
matter is narrowed down to this question : whether it was 
the duty of Withington to continue to make payments to the 
state after the sale, and, if not, did the right to do so pass by 
the sale to the plaintiff, McWilliams ? 

In the absence of any misrepresentation on the part of 
the défendant as to the extent of his interest at the date of 
the mortgage, I cannot see upon what prinoiple he would be 
bound to go on with his annual payments. So long as the 
property remained his under the contract it would be of 
interest to him to pay the instalments as they fell due; but 
after the property was sold the case would be différent. I do 
not see that he would be any more bound to continue the 
payments th an in case he had assigned his interest in the 
contract voluntarily. And clearly, in that case, it would take 
a new personal contract on his part at the time to enable his 
assignée to compel him to make the payments. McWilliams 
purchased at the exécution sale his interest in the land, whioh 
included the right to complète the payments himself and thus 
perfect the title. He succeeded to the interest of Withington 
and nothing more. The right of McWilliams, the purchaser 
at the marshal's sale, to go on and carry out the contract 
with the state seems to follow as a necessary déduction from 
the finding that the interest of Withington was subjectto sale 
under exécution. 

Wiiere tliere had been a sale of land under exécution by a 



M'wILLUMS V. WITHINGTON. 329 

misiakcn description, of which land the debtor, Bouse, T^'as, 
and for a long time liad beea, in possession, it was held that 
the purchaser had an equity whicli could be enforced by 
proper proeeedings, and that, whenever a party is in such a 
situation as to be entitled to call for a spécifie performance, 
he then has such an interest as may be transferred by exécu- 
tion sale. 

"And as a matter of course," says the court, "when the law once 
annexes to the debtor's interest in land the incident of transferability, it 
must manifestly follow that the puroliaser will immediately succeed to 
and occupy the statua of him whose estate the slieriff's deed purports to 
convey ; otherwise the statute respecting exécution sales would be utterly 
inoperative, so far as regards équitable interest in land." Morgan v. 
Bouse, 53 Mo. 219. 

In Hodges v. Saunders, 17 Pick. 470, it was held that the 
benefit of an agreement, made by the défendant in the 
nature of a covenant for further assurance, passed with the 
estate to the purchaser. The sale was an officiai sale by an 
administrator for the payment of debts, and the estate 
passed solely by force of the statute, and not by reason of 
any interest the grantor [administrator] personally had in 
it. An assignée under a sherifï's sale is the assignée of the 
original party, — as much so as if the latter had assigned to 
him directly. McCrady v. Brishane, 1 N. & M. 104; Red- 
mine v. Brown, 10 Ga. 311. 

In White v. Whitney, 3 Met. 81, it was held that the pur- 
chaser at sheriff's sale of the equity of rédemption of a mort- 
gaged estate buys the whole estate, subject to the mortgage, 
and a covenant that the premises are free from encum- 
brances passes to him. For the breach of this covenant h& 
may hâve an action. 

" It was," says the court, "a covenant incident to the estate made for 
its security and protection, benelicial to the person to whom the estate 
should corne, but to no other. It was part of the debtor's right, title, and 
interest in the premises." 

The légal effect and opération of the sheriff's deed was tO' 
transfer this covenant to the purchaser. When the covenant 
runs with the land it is immaterial whether it pass by deed 
from the grantee or by a sheriff's deed. The grantee iri the^ 
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sheriff's deed is as much the assignée of snch a covenant as 
though the conveyance were made by the covenanfcee himself . 
Carten v. Ex'r of Denman, 3 Zab. 271. 

it seems to me there is a olear analogy between the case 
at bar and thèse just cited. In Page v. Rogers, supra, at 
page 306, in ilhistrating the similarity between a voluntary 
vendor for cash with a covenant to convey in six months and 
a defeasance back, and an involuntary sale of a debtor's 
interest in land with a right to redeem, the court said : 

" In the case of the voluntary vendor, as well as of the judgment debtor, 
other parties, by purchasing his interest under exécutions or upon volun- 
tary sales, could acquire his interest and defeat the estate of the vendes 
by performing the conditions, as well as in the case of redemptioners 
under exécution sales." 

Thus, whenever it is determined that a debtor has an 
interest in land which is subject to seizure and sale under 
exécution, then the marshal's certificate of sale transfers the 
whole of that interest to the purchaser, of whatsoever nature, 
légal or équitable, it may be. If équitable, the purchaser 
acquires a right to do those things which are necessary to 
préserve the estate. In this case, Me Williams purchased a 
valuable estate in the land, and he got ail he purchased at 
the sale. If he failed to complète the payment and perfect 
the title it was his own fault. The law (section 3820, Comp. 
Laws) is framed with a view to transfers of interest during 
the continuance of the contract. It is provided that "when 
full payment shall hâve been made patents shall issue to the 
IJurcKaser, his or her heirs or assigna." I think, then, that Mc- 
Williams, after the purchase by him of Withington's interest, 
was subrogated to him in respect to this time contract, and 
had an undoubted right to make payments thereon. 

It is still insisted that the remedy in a case like this ought 
to be sought by action and not by motion. It is of little 
importance now, for the motion must be denied. I examined 
the matter very carefully when the demurrer was decided, 
and, if the case made hère were as stated in the pétition^ 
ishould see no reason to doubt the correctness of my former 
■conclusion. This is a proceeding of an équitable character. 
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— the vacating of the order of satisfaction, — and is between 
the original parties ; no rights of third parties hâve inter- 
vened. 2 Jones, Mort. 1668. 

I think, too, as was held in passing upon the demurrer, 
that section 1300 of the Compiled Laws of Nevada, which 
gives a remedy by pétition to the purchaser at exécution sale, 
on failure of title, etc., is a rulé of décision, and that we are 
bound to carry it ont so long as the remedy provided is snb- 
stantially in accordance with the modes of equity procédure. 

Motion denied. 

Sawïbb, C. J., coucurs. 



Slavomiam MiNiNa Go. v. Pebasich and otbexs. 

(Gireuit Court, D. Netada. May 16, 1881.) 

1. MrNiHG Law—Ambndment— Section 2324, Rbv. St., Jasdakt 22, 

1880. 

Tfais amendment does not act retrospectively, so as to save a claim 
from a forfeiture incurred before its passage. 

2. Bamb— Reix)Cation. 

There cannot be any relocation, before the period within which 
work is required has expired, wbich can be made valid by a failure to 
work on the part of the original locators. 

3. Same — Rebumptioh of Work. 

There must be a bona fide attempt, at least, to résume. Threats 
seven miles from the claim, without any act towards càrrying them 
eut, are not a sufflcient excuse for non-performance. 

4. Bame — Same. 

Hdd, also, that if the relocators had entered, and were in actual 
possession after a forfeiture, although they had not relocated, the 
original locators would hâve no right to make a f orcible entry for the 
purpose of resuming work. 

George E. Harpham, for plaintiff. 

Walter H. Tompkins and A, C, Ellis, for défendants. 

HiLLYER, D. J. This is ejectment for a mining claim in 
Columbus mining district, Nevada. A jury has been waived 
by -written stipulation. It is submitted to the court mainly 
upon an agreed statement of f acts ; the only disputed f acts 
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being in regard to the plaintiff's excuse for not doing work 
in 1880, after the daim was forfeited under the mining lawa 
of the United States. It is agreed that no work was in fact 
donc on the claim by the plaintiff after October, 1878. The 
claim was originally located January 3, 1876. January 22, 
1880, congress amended the mining law by adding the follovv- 
ing words to section 2324, Eey. St. : 

'^Providnd, that the period within which the work required to be done 
annually on ail unpatented minerai claims shall commence on the flrst 
day of January succeeding the date of location of such claim; and this 
section shall apply to ail claims locatud since the tenth day of May, A. D. 
1872." . . •■ 

It was faintly argued that this proviso gave the plaintiff 
the whole of the year 1880 in which to do work, although 
none had been done in 1879. The objectof this proviso was 
to make awnQiiiform pôriod for thé annual work on àll" claims 
located since May 10, 1872, and fixed the first of January 
next succeeding thé date of location as the time of its com- 
mëneemient. A claim^located. as this was, January 3, 1876, 
would not require any labor to be done on it under this pro- 
visobeforë Dec'ember 31, 1877. Before the proviso, work had 
to be done by January 2, 1877. But in this casino question 
ia 4ïiad« las, to the work.being. done. upio January 3, 1880. 
The IftBttwdrk done in Octobei', 1878, hèld the claiin until Jan- 
uary 3, 1879. As the law then stood, work was required 
before, January 3, 1880, and, not havirig been' done, the claim 
was forfeited uniess work were resumed as the law provided. 
The law of January 22, 1880, did not, in my judgment, act 
rétro ^pectively, and its first application to the plaintiff's claim 
would hâve been January 1, 1881. Claims located prior to 
May 10, 1872, had already been provided for byextending the 
time for the annual expenditure thereon to January 1, 1875. 
18 St. 61. By applying the law of January 22, 1880, to 
ail claims located since May 10, 1872, ail cases were pro- 
vided for, and a rule for ail annual expenditures established 
uniform with the calendar year. This is the view of the 
gênerai land-office, and is undoubtedly correct. Sickles' 
Mining Laws and Décisions, 1881, pp. 392, 393. Thus there 
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was no forfeiture of the plaintiff's claim until January 3, 
1880. 

In September, 1879, the défendant Samuel Vacovich relo- 
cated this claim. This, it is admitted, was a prématuré loca- 
tion, but it is claimed by the défendants to hâve been vali- 
dated after January 3, 1880, by the failure to do the annual 
work on the part of plaintiff. But this, in my judgment, 
is a wrong view. Vacovich, before January. 3, 1880, was a 
trespasser, and could not lay the foundation of any valid 
claim to this mine before that date. Until then the plaintiff 
was not in default,.and its ground was not sùbject to reloca- 
tion for the failure to do the annual work, : ; 

It would rteVer do to permit an'entryu;^on a mining cîaim, 
before the ownpr.of it was in qéf ault, |or the purpose of mak- 
iag. a provisional location, to. bp yalid. or worthïess acco^ding: 
as the Gwner failed or naÂ to do the antmal work subse- 
qdëritly. The Vaconëh location was a mètè ntïllîty. ■ On 
March 19, 1880, Mr. Koenecke, président of the plaintiff, by 
authority 6î the compan^l '\i^ùt tO' Candalarià todo tlie 
aiinual work, arid it'is adtùitted'thai't'at thil, titne "thè claim' 
^t^às torfeited and subject tO Mbc'à^ioii; àM that unlesS'what 
was done by Mr. Koenecke in Marbh, and by Mt. HarJ)ham 
in June following, amothtéd to a'i^^ùni^ôn of Vork on the 
clàim, there can be nb recovèry; ' ^Tlre provision of section 
2324, Eev. St., is that— ' ■ ■• ' "'■' 

" l'he claim or mine upon which siich failure (to work) occurred shall be 
open to relocation in the same manner' ai if no location of ïHe êame had eèer 
been made: provided, that the original locatora, their heirs, assigns, or 
légal représentatives hâve not resumed work upon the claim after fail- 
ure, and before such location." 

Mr. Koeneke testifies — 

That he visited the mine March 19, 1S80, and that it is situated about a 
mile from the town of Candalaria. About half way between the mine 
and Candalaria he met Thomas Perasich, one of the défendants, and told 
him he was going to do the annual work on the mine ; that Perasich 
there told him that he was the sole owner of the mine, and could not 
permit any one to work on it ; that he would shoot any one who attempted 
to work ; and that he did not do any work on the mine because he was 
threatened with shooting. It does not appear that Perasich did, in fact, 
offer any violence, or that he prevented Mr. Kooncke from going on to the 
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mine. Mr. Koeneke states further that he did go on to the mine, anrt 
finding a padlock on the dobr of the tunnel abandoned the idea of work. 

Mr. Harpham testified: 

He was sent down by the board of directors in June, 1880, a.s agent and 
attorney at law ; that befbre going to Candalaria he stopped in Carson 
and commenced this suit, taking the summons along, to be served in case 
he was net allowed to do the annual work on the mine for the year ; that 
on liis arriva) at Candalaria he made inquiries touching the locality of the 
mine, and went out to it or in its vicinity. He says, on cross-examination, 
he does not know whether he was on the claim, or within a quarter of a 
mile of it, but saw the mouth of the tunnel closed up. He further testi- 
fles that without attempting to do any work, although in no way molested, 
he next sought the défendants, and sought permission of Thomas Perasich 
to work before trying to do any ; that he found Thomas Perasich at the 
Tilden mine, some 10 or 12 miles from Candalaria, and at that distance 
from the mine told him he had corne down to do the annual work for the 
year ; that Perasich there told him that the mine was his, and he was in 
possession, and would blow the top of anybody's head ofE who tried to do 
work on the claim for plaintifF ; that the deputy marshal was with him, 
and upon this he had him serve the summons. He also testifles that from 
what he heard about Candalaria he did oot think it would be safe to try 
to work. 

This is a favorable statement of the évidence for the plain- 
tiflf. Both Perasich and Gregovich deny that any threata 
were made, and Perasich dénies that there was any padlook 
on the tunnel door. There is also some conflict as to what 
occurred at the Tilden mine. Perasich dénies that he said 
he was in possession, and dénies that he was in fact in pos- 
session at the time this suit was commenced. But let us 
assume that the statements of Mr. Koeneke and Mr. Harp- 
ham are absolutely correct, pnd it does not foUow that what 
they did amounts to a resumption of work as the law requires. 
Neither states that thei'e was any offer of violence even at 
that distance from the mine. No weapon of any kind was 
shown, and there was no démonstration by any act, so far as 
testimony shows, calculated to alarm, beyond thèse naked 
threats, made in one instance a half a mile and in the other 
seven to twëlve miles from the ground in controversy. More- 
over, it appears by the testimony of both that they went to 
the mine during their stay at Candalaria, and were altogether 
unmolested. Why no attempt was made to work at thèse 
times does not appear, Words, unaccompanied by any overt 
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act Bhowing a présent intention of carrying them into effect, 
even on the ground, would hardly justify the plaintiff in de- 
clining to make some effort to work. But unless the threats 
were made on the ground, or so near as to amount to the same 
thing, they certainly ought not to hâve that effect. The 
threats made to Mr. Koeneke by one of the défendants, a half 
a mile from the mine, do not seem to hâve had a very setious 
effect on Mr. Koeneke or the other directors, for they still 
thonght in June that the work might be done. 

Mr. Harpham says he was to try to dd the work, and only 
serve the papers in case he was not allowed to do it, and that 
he had a considérable sum of money withhim — $100 or so — 
with which to carry out that pnrpose. Harpham was not in 
any way molested when he vièitèd the mine. He made no 
attempt to work, but sought Perasich at the Tilden mine, 
seven tb twelve miles away, to obtain his permission. I hâve 
no doubtthat at this time if Harpham, instead of seekihg for 
Perasich, had made a real effort to perf orm the labor wliich the 
law requires, he would hâve succeéded. But, whether he would 
or not, it certainly seems to me to bave been his duty to try, 
Yet, although not molested by any one, he is not sure that 
he got on to the daim while he was in Candalaria^ At this 
time the plaintiff might hâve resumed work, and complied 
with the law if it were done peaceably. It had no need to 
ask permission of any one. Either its old claim was goôd 
or it had none. It might enter by virtue of its old location 
so long as the ground remained unappropriated. Whenèver 
there has been such force as excuses from performance it 
has been on the ground. I havè not been referred by coun- 
sel to any authorities on this point. ' 

In RoUnson y. Impérial, 5 Nev. 44, De Groat, while en- 
gaged in feneing lïis land, under a law which required him to 
fence within one year, was foreibly stopped by Black and 
Eastman, and himself and employés driven from the prem- 
ises. And in Alford v. Dewin, 1 Nev. 207-14, the défend- 
ants had entered, and the plaintiffs, being wrongfully ousted, 
could not f enceV ' I will not say that tHere may not be threats 
on the ground, unaccompanied by actsi'-of so serious and 
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menacing a character as to satisfy a man of ordinary pru- 
dence it would be unsafe to begin work, and in such case it 
might be an excuse for non-performance. But that is not 
this case. Had Harpham, instead of visiting Perasich at the 
Tilden mine, gone to plaintiff's mine and begun work, at 
the worat he would hâve had to leave when ordered off. 
There is not the least probability that he would hâve been 
injured in his person if he had been willing to do this with- 
out résistance. I hâve no doubt, from the testimony, that 
had Harpham at this time commenced work on the claim 
resolutely, the défendants would never hâve interfered with 
him. At ail events, I find that his fears of personal violence 
had no sufficient foundation, and did not justify him in de- 
clining to m^ke an effort. It foUows that the claim was open 
to relocation on the twenty-seventh day of September, 1880, 
when, according to the agreed statement of facts, it was re- 
looated by the défendant Thomas Perasich. 

Another view of this case is this : The complaint allèges 
an ouster on the twenty-fifth day of November, 1879, by the 
défendants. Now, it would bave been sufEcient to hâve 
shown such an ouster, and, if continued as alleged to 
the time of bringing this suit, it would hâve been unneces- 
sary to show that work had been performed by the plaintiff 
so long as the défendants withheld possession; because, in 
November, 1879, there had been no forfeiture. The plain- 
tiff, then, shoald hâve stood upon proof of thèse facts, if they 
could hâve been established. But I présume that it had no 
sufBcient proof of them, for it was distinctly admitted, as 
has been before stated, that ujiless work was done after Jan- 
uary 3, 1879, or such an attempt to work as amounted to 
the same thiug, the claim had been forfeited. The ouster, 
admitting one to hâve been proved, was in June; the proof 
consisting of an alleged statement by Thomas Perasich, 
seven miles from the claim, that he was in possession. But 
the plaintiff sought to establish a possession in défendants, 
and claims that it did so. It was obliged to show possession 
in the défendants at the time of bringing this suit or f ail in it. 
Upon its own theory, that the défendants were in possession. 
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claimîng the ground, I do not see how it can justify an entry 
upon the posession of another, who, by the terms of the law, 
bas the same right to relocate the claim that the plaintiff or 
its grantors had to locate it originally. The language of 
the law is that after a failure to work — and it is conceded 
there was a failure in this case — the claim shall be "open to 
relocation in the same manner as if no location of the sâme had 
ever been made," with a proviso that the original locators hâve 
not resumed work after failure and before such location. Did 
congress contemplate anything besides a peaceable entry and 
resumption of work before an entry by the relocators? I 
think not. Congress never could hâve meant to enaet a law 
whieh would encourage breaches of the peace, as this would 
if the original locators might résume work at any time 
before a formai relocation by those who had entered after 
forfeiture for the purpose of relocation, 

The relooator, after entry for the purpose of locating, 
would be in the same predicament as the original locator was 
when he took possession in the first instance, and would bave 
precisely the same rights, — the same right to hold the ground 
against trespassers,upon the basisof his possessiopedis, — with- 
out complying with the local rules and customs, or indeed with 
the law of congress. Atherton v. Fowler, 96 U. S. 513, So 
that, after a forfeiture incurred, the original locator, it seems 
to me, cannot put himself in a position to maintain eject- 
ment, except by actually resuming work before an entry by a 
person seekingto relocate for the forfeiture, and an ouster by 
such person ; for clearly the défendants in this case, finding 
no one on the ground, had a right to take possession after 
January 3, 1880. After that date, and before resuming 
work, there could be no ouster of the plaintiff. Nor would 
the plaintiff, after forfeiture incurred, be justified in making 
an entry on this mining ground while in the possession of 
another. The threats of Perasich were, therefore, upon the 
theory of plaintiff that he was in possession, nothing wrong 
if this view is right. 

Let judgment be entered for défendants for costs. 

v,7,no.3— 22 
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LaNCASTEE V. COLLINS. 

{Circuit Court, E. D. Missouri. Jauuary 34, 1881.) 

1. Notice — Ofpicbb — Individual. 

A person will be held to hâve notice as an individùal of what he 
does as président of a corporation. 

2. SaMB— FBAtTDULïmT TbANSFER. 

A., the indorser of a promissory note, was sued together with H., 
the maker, by E., an innocent holder for value, and judgment was 
recovered, part of which A. paid, and Iheu sued B. for the amount so 
diabursed. B. set up as a defence in bis answer that the note had 
beengiven by him, indorsed by A., to P., a corporation, in part pày- 
ment for stock in P., of which A. was président ; tliat the balance due 
on the stock was paid in cash and the note secured by a deposit of the 
stock with A.; that F. agreed with B. that he might, withln one year 
from the date of tlie note, hâve the privilège of forfeiting the stock 
and cash paid, and be released from ail obligation to F., and that 
in the mean time the note should not benegotiated ; that B, had been 
induced by A. to make the agreement; that À., as président of F. , 
negotiated the note contrary to the agreement; and that B. had, 
within the year, notifled F. that he elected to forfeit the cash ai)d 
stock and be released, as aforesaid. Jlcld, that the answer set up a, 
good defence. 

Motion for Judgment on Answer. 

George A, Cdatleman, for plaintiff. 

D. P. Byer, for défendant. 

Tbeat, d. J. The pétition sets out the making by défend- 
ant of a note, to the order of the Big Muddy Iron Company, 
for $10,000, on which there were successive indorsements. 
The plaintiff was one of the indorsers before maturity. After 
demand, protest, and notice, the innocent holder of the note 
for value brought suit, and obtained judgment against the 
défendant (the maker of said note) and some indorsers, 
including the: plaintiff. By the proceedings had on said 
judgment, the plaintiff, as indorser, paid one-half of 'the 
amount thereof, and now brings this suit to recover of the 
maker (the défendant) what the plaintiff thus paid ïïnder 
judicial process. The defence is that the plaintiff, being 
président of the Big Muddy Iron Company, solicited the 
défendant to subscribe to certain shares of the capital stock 
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of said Company, under an agreement for the payment of 
$3,000 in cash, and the exécution by défendant of his note 
for $10,000, payable in 90 days; said shares to be deposited 
with plaintiff as collatéral to the note, and with the privilège 
to défendant of renewal, and, within one year, to forfeit the 
cash paid and the shares of stock, and be discharged of ail 
further obligation on the note. The notice of said right to 
elect a forfeiture was duly giveh by the défendant. Whether 
said shares of stock were duly forfeited to the company, or 
the same were surrendered by the plaintiff accordingly, pur- 
suant to defendant's notice, does not appear; but it is 
averred, in the answer, that the plaintiflf never bas tendered 
to défendant the said shares. 

In this stateof the pleadings a motion for judgment on the 
answer is interposed. 

The plaintiff was the fourth indorser, with full knowledge 
of ail the facts etated, for he had, as président of the com- 
pany, negotiated the transaction, and presnmably the note 
had been negotiated, with his knowledge, in violation of the 
agreement. Said note being negotiable in form, innocent 
parties for vaine had a right to rely upon its ténor. Hence 
judgment was had npon it by an innocent holder for value 
against the défendant, plaintiff, and others. The plaintiff 
paid part of said judgment. What, then, under the aver- 
ments, is the right of the plaintiff as against this défendant. 
He induced the stock subscription and the giving of the note 
under the agreement made. After prior indorsements, to 
which the plaintiff added his indorsement, the note was ne- 
gotiated to the bank. He is not only charged with notice of 
the original equities, but had actual knowledge thereof , and 
the proceeds of said note, presumably, went to the company 
of which he was président, or to himself personally. As to 
third parties, his obligation as indorser was perfect; but, as 
betweenhim and the maker, what were his rights and duties? 
He knew that the note was to be renewed and finally can- 
celled on notice and the shares surrendered, which shares 
were deposited with him for the purpose. He was the pro- 
moter of the corporate scheme, and on the faith of the agrée- 
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ment made by hîm with the défendant the note was delivered. 
Had the note remained in the hands of the comany, as agreed, 
it would hâve been subject to the terms of the agreement. 
When the company passed said note to the first indorsee, if 
an innocent holder for value, the latter had a right of action 
thereon against the maker and the company who indorsed the 
same. The note, through the indorsement of the first and of 
a second indorsee, passed to the plaintiff, who knew ail the 
facts and was charged with the original equities. Why, then, 
is he not subject to said equities ? Can the fact be that while 
he, as président of the company, made the agreement, he, as 
an individual, is exempt fro^ the equities, because he acted 
in différent capaoities in différent stages of the transaction? 

The casôj as made by the pleadings, may be briefly stated : 
The président of a corporation induced'a subscription for 
shares on the terms named, and had pla'oed in Ma bànds'the 
fihares of- stock accordingly. ■ In order td negotiate the ûote, 
and enable the corporation to realizïf thereon, lié ; became; 
the? Ikst' ihdorser. The last holder obtained ;judgment,:ofi 
•whieh the. iglaintiff had a:,part} still hûldifag: the .shsureB» of 
stock'Under the oircumstances statèd.' *What.are;his lojgal' 
rights against the maker of t'hé note?"' Whàt ;h« kniew.;aâ' 
président of ; the company he knew privately. Se knewj- 
consequenWy, that the note • was to ' be renewed, drui; thatt 
the obligation of the' maker was to cèa'se dn notice' given, 
andiéhe shares of stock in his h^nds to be forfeiteâ,wherëby 
the mak«r of the note (the défendant) was to loee the $3,000 
in cash paid by him, and ail interest in thé shares bf stock. 
The relationshi^ of the plnintifï to défendant in thia trans- 
a,ction is not so clearly stated as might be désirable; yet 
enough is disclosed to show that if what is averred in the 
ansv. er be true there can be no recovery. 

If the ; court looks carefuUy into the transaction it may be 
that the plaintifï, in order to raise funds for the corporation, 
or for his private purposes, disposed of the note, with his 
indorsement, regardless of the agreement made. He had the 
shares in his hands as collatéral, and subject to forfaiture, 
and may hâve been satisfied therewiih as sufficient indemnity. 
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If the note had never beea negotiated, then, on notice given 
by the défendant, the $3,000 paid in cash, and the shares of 
stock, would bave been forfeited to the corporation, and the 
transaction closed. But the corporation, despite the agree- 
ment, set the note afloat, whereby innocent holders for value 
were protected, but the plainfciff, who was not an innocent 
holder, and who knew the facts, cannot hold the défendant 
for what he (the plaintiiï) bas had to pay through his.own 
agéncy in this scheme to defeat the rights of the défendant. 
If the plaintiff acted in this matter, at the outcome, for eaid 
corporation, it may or may not be that he bas a cause of 
actiori against said corporatioçii He cannot, however, sever 
his knowledg* as président from his private knowledge of 
"what he did as président. ,,He knew, the eqiftities and is 
chargeable therewith; wherefore, th« motiojj. for judgment 
must be overruled. . -;!, , . 



Hall v. §cott CouNTTt . 

{pircuU Court, E. D. Missouri. February 4, 1881.) ' 

1. GOVEPANTS OF SeiZIN RuH WITH THE' LaIÎD. 

A covenant that land cpnyeye^ is. '^he property" of the gran^or, 
and that it " has a good right to sel] and convey the same," runs with 
the land, and will enure to the benefit of a subséquent transférée. 

2. Agenct — Power to Sbi.I/. 

The agents of a county, empowefed to sell property, can sell only 
the title and interest of the county, however the proceeds of the sale 
are to be applied. 

Henry v. Atkinson, 50 Mo. 266. 

3. Covenant — CoNSTBTfcTioN of. 

A covenant of title should be taken in connection with the tenns of 
the deed, and as only applicable to lands thereby conveyed. 

Hubert HarUson, for plaintiff. 
Louis Houck and William Hunter, for défendant. 
Treat, D. J. This is an action at law to recover on the 
alleged covenants by défendant in its deed to plaintiff 's grant- 
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ors of certain tracts of land, the title to which never was in 
the défendant. The absence of title was only as to some of 
the tracts scheduled, and the claim for recovery is as to the 
proportionate value of said tracts. 

Many points hâve been urged involving the power of the 
county court to convey suoh lands in any other than the alleged 
statutory mode. The lands were swainp and overfiowed 
lands, the title to which passed from the United States to the 
state of Missouri, and from the latter to the défendant. By 
the tenus of the state grant nothing passed to the défendant 
except what was in Scott county. The gênerai law provided, 
it is urged, the manner in which the county migbt sell the 
same; also, the îrainimMm priceper acre; which limitations on 
the county authority, it is averred, were whoUy disregarded. 
How that may be it is not necessary now to détermine. 

Under the rulings of the suprême court of Missouri, nota- 
bly in the two cases reported in 23 Mo., (Dickson v. Desvre's 
Adm'r,*) the covenants of title ran with the land, and dam- 
ages for the breach are recoverable by the présent grantee 
from the original covenantor, provided the county court had 
power to make said covenants, and was not restricted to a 
single conveyarice of the county 's right, title, and interest in 
the property. 

Grants are sometimes to a county for a specified pur- 
pose, — as for the benefit of the public schools, — and con- 
sequently, îf the county court could sell and warrant, and a 
breach of warranty should foUow, it might be that the gên- 
erai revenues of the county could be made to answer instead 
of the spécifie fund. That question has been often discussed, 
and it has been held, by the suprême court of Missouri, in 
accordance with sound principle, that the. agents of a county 
empowered to sell property can sell only the title and inter- 
est of the county, however the proceeds of the sale are to be 
applied. 

If there passed into the county treasury, either for gênerai 
or spécial uses, the purchase money received for the property, 
it might seem that the principle on which Wood v. City of 

*23 Mo. 151 ; Chamber's Adm'r v. Smiih's Adm'r, là. 174. 
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Louisiana was decided ought to cover the case. But the dis- 
tinction between the two cases is clear. 

It is unnecessary, however, to pursùe auch inquiries. Itis 
patent, from the terms of the deed, that the parties under- 
stood that no tract of land outside the county was to be con- 
Veyed, and ail swamp and overflowed lands inside, with the 
express exception named, should pass. The terms ôf the 
deed are clear and précise to that effeet. The sale was in 
gross. The schedule annexed was admitted to be imperfect. 
The words of the deed are: 

"Ali the lands in said county of Scott, wherever therein situated, belong- 
ing to said county of Scott, and known as the swamp and overflowed 
lands in said county, [except the lands known as the Cairo & Fulton 
Railroad lands,] ail of which swamp and overflowed lands belonging to 
said county at this date are embraced, as it ia believed, in the schedule 
hereinbefore set forth; but ail such swamp and overflowed lands belong- 
ing to said county [except, etc.] being embraced in this sale, and conveyed 
by this deed, whether contained in said descriptive schedule, or by error 
or oversight or otherwise omitted from the same, or erroneously described 
therein," etc. 

The covenant relied on by plaintiff foUows in the deed the. 
foregoing description, and must be held restrioted thereto. 
It is now ascertained that some of the tracts named in the 
schedule are outside of the county, and this suit is to recover 
the supposed value thereof, under the covenants of title. 
If the well-settled canons of construction are resorted to, it 
must be held that the plain intent of the deed was to convey 
no lands not belonging to the county, and none situate out- 
side of the county; also, no lands except swamp and over- 
flowed lands. There seems to hâve been some uncertainty 
as to what lands, according to United States survey, had 
passed by législative grant, and hence the original bargainers 
and the county court expressed in the deed that despite omis- 
sions or inaccurate descriptions ail such lands in the county, 
and belonging to the county, should pass. To give more 
definiteness as to the lands, a schedule of the tracts suppoaed 
to be embraced within the terms of the deed was made. 

The covena,nt following the above-recitèd description as to 
what was embraced in the convevance is as follows : 
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"And it teîng hereby expressly declared and covenanted by said 
grantor [ the counly] that ail the lands contained in said schedule are 
actually the property of said Scott county at the date of this deed, and 
that she has a good rigljt to sell and convey the same." 

It is on that covenant this suit is founded. The main 
inquiry is whether that covenant, taken in connection with 
the terms of the deed, eovered lands other than those belong- 
ing to the county, situate within the county, being swamp 
and overflowed lands. To hold that the covenant extended 
as far as plaintiff claims would be to disregard the obvious 
ecope and extent of the deed, 

Demurrer is sustained. 



Union Metallic Oabteidgb Co. v. United States Cabt- 
EIDGE Co. 

(Circuit Court, D. Massachusetts. May 25, 1881.) 

1. iPATiaiT — Re-Issuk— DiscLAmBB OF Ambnded Description— Estop- 

ppi/— Equivalent. 

Where an inventer inserts a description of a modifled or improved 
form in an application for re-issue, and is required, by the commis- 
sioner of patents, to disclaim this description as a condition précèdent 
to granting of the re-issue, held, that he is net estopped from enjoin- 
ing the use of machines containing such modiflcàtion or improve- 
ment. 

The admission or disclaimer in such case is not of a fact of inven- 
tion, but of the propriety of inserting a certain clause in the descrip- 
tive part of the spécification. 

If the patentée' s invention and his patent rightly included a certain 
form as an équivalent, it was a mère nullity (like an admission of 
law) to confess that it did not include it 

Leggptt v. Ave/ry, 101 U. S. 256, as to the effect of an admission by 
patentée, construed. 

2. Bamb — Mechanism fob Heading Metallic Cartridge Shells— 

Inpeingkmbnt. 

Complainant's machine, in which the shells are carried through a 
die or a mandrel, and both die and mandrel are moved forward 
together, forcing the closed protruding end of the shell against a 
bunter, forraing a flange on it, lidd, inf ringed by defendant's machine, 
in which the die is stationary, and the bunter advances after the 
mandrel has carried the shell into position. 
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In Equity. 

Causten Browne and Charles F. Blake, for compîainanta. 

Benj. F. Butler and J. J. McDavitt, for défendants. 

LowELL, C. J. Judge Shepley decided that the patent in 
suit, for heading eartridge shells, re-issued to Ethan Allen, 
the inventer, in 1865, No. 1,948, and extended to his widow 
and exeoutrix in 1874, and by her assigned to the plaintiff 
corporation, was valid, and he ordered an injunction and an 
account. 11 0. G. 1113. The accounting was delayed by 
the discovery that certain machines were used by the défend- 
ants which had not been brought into the case originally, and 
a seriouB question was made, and fully argued before me, as 
to -whether they were within the scope of the injunction. I 
held that those machines were so différent from the machines 
enjoined that I could not properly deal with them on a mo- 
tion for attachment, and required the complainants to proceed 
by Mil if they desiredto enjoin them. 

Afterwards, a pétition for rehearing of the cause was 
filed, and the parties agreed that a rehearing should be had, 
but that it should not delay the accounting before the master. 

In May, 1870, the master's report having been filed, the 
exceptions to it were argued at length for three days before 
Mr. Justice Clifford and me. At the same time it was ordered 
that the testimony upon the rehearing should be closed by a 
certain day in August, 1880, in order that we might hear the 
case before the October term at Washington. An argument 
upon the r&hearing was made for two days in September, 
before the same judges. The court gave leave to the parties 
to file further arguments, in print, by December, Mr. Justice 
Clifford saying that he should not be able to take up the case 
before the vacation at Christmas. Before the briefs were 
filed Mr. Justice Clifford unfortunately became unable to 
hear the case, and the parties agreed to argue it orally before 
me. Afterwards they filed printed arguments instead. This 
was, perhaps, the last case argued by our accomplished 
friend, the late Charles F. Blake. The arguments are now 
complète on ail points. It has become my duty to décide. 
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under the disadvantages resulting from thèse delays, and 
from the great loss of the assistance of the presiding justice — 
(1) Whether the original decree shall be reversed by reason 
of faots or arguments adduced at the rehearing; (2) if not, 
■whether the master's report of profits shall be confirmed or 
modified. Allen 's original patent described a machine organ- 
ized to move a "die" against a "bunter," and by their contact 
to form a ftange or head upon the metallic cartridge, which 
was carried by the die. The defendant's machines brought 
a movable bunter against a flxed die. This was an improved 
form of the machine, and was, perhaps, a patentable improve- 
ment ; but it was the same machine, and was an undoubted 
infringement. This impxovement was invented by Allen him- 
self, but after he had obtained his patent, and when he asked 
for a re-isBue, he inserted in his description of the mechanism 
this modified and improved form. The commis sioner required 
him to disclaim this part of his description as a condition 
précèdent to granting the re-issue. Judge Shepley held that 
the disclaimer did not prevent the patentée from enjoining 
the use of machines having this improvement. 

It is now argued, and certainly with much force, that Leg- 
gett V. Avery, 101 U. S. 256, holds the patentée to this dis- 
claimer, as an estoppel. I appreciate the argument, but do 
not eonsider myself bound to reverse Judge Shepley's décis- 
ion, which I should not feel at liberty to do unless my mind 
were entirely satisfied that he was wrong. 

No one can doubt that if a patentée obtains a patent upon 
his solemn admission of certain facts, he shall never there- 
after be permitted to controvert them. This is Leggett v. Avery. 
Judge Shepley, though giving his opinion before that case 
was decided, could not bave overlooked this point. I under- 
stand him to décide that the admission in this case was not 
of a faet of invention, but of the propriety of inserting a cer- 
tain clause in the descriptive part of the spécification ; and if 
this were not so, still, if the patentee's invention and his pat- 
ent rightly included this form, as an équivalent, it was a mère 
nullity, like an admission of law, to confess that it did not 
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include it. This is the idea shortly expressed by Judge Shep- 
ley, and I do not see any necessary conûict between it and 
the décision of the suprême court. 

The newly-discovered évidence, tending to show that one 
Goldmark invented a similar machine before Allen's invention, 
does not satisfy me that he had reaehed a practical resuit 
earlier than the actual time of the Allen invention. Mr. Jus- 
tice Clifford intimated at the trial that it had not satisâed 
him. 

There was some évidence before Judge Shepley that the 

défendants had bought five machines of the former owners of 

the patent, and he said : 

" If they hâve only repairod and perfected thèse machines the use of 
thèse machines ia not an infringement. But the purchase of thèse ma- 
chines would not, as contended by the défendants, authorize the use of five 
machines embracing the patented invention, unless they are the identical 
machines so purchased. Tlie facts with regard to the estent of the in- 
fringement can only be determined on the coming in of the master's report. 
The injunction ■will be so modified as not to enjoin the use of the original 
flve machines used l)y the défendants until the coming in of the master's 
report." 11 O. G. 1113. 

At this hearing the évidence conceming thèse five machines 
is much more complète than it was at the former trial. It is 
proved to my satisfaction that Forehand and Wadsworth were 
sons-in-law and partners of Ethan Allen, having an interest 
of one-third; that they bought of him one-third of this pat- 
ent; that under the name and as surviving partners of 
Ethan Allen & Co. they conveyed ail their right in the pat- 
ent to the complainants in 1871, by an indenture or bipartite 
agreement containiug this stipulation : 

" The parties of the flrst part [Ethan Allen & Co. ] hereby agrée to sell, 
transfer, and assign ail their right, title, and interest in a patent forhead- 
ing cartridge shells to the parties of the second part, for the sum of 
$7,500. The parties of the tirst part reserve to themsclves the right to 
manufacture machines under said patent, and to hâve the use of the 
same, without paying royalty thereon, but not to dispose of any machine, 
or macliiues, to any other party, without the consent of the party of the 
second part, in writing." 

After this assignment was made, Forehand & Wadsworth 
sold out ail their machinery, tools, and fixtures to the défend- 
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ants, and, among other things, sold thèse five machines. It 
is testified that they were not supposed to be of any value, 
and they were not used by the défendants, but remained in 
their lumber-room, as I understand, until after this suit was 
brought. Forehand swears that he notified the défendants' 
agent, who conducted the negotiation on their part, that he 
doubted whether he had any right to sell them thèse âve 
machines. 

It seems, then, that the défendants, though they bought 
the five machines of persons who themselves had a right to 
use them, obtained no such right. This disposes of the nice 
point of law as to the measure of damages, in the use of five 
new machines, by a person who had a right to use five old 
ones ; as well as of the déduction of about $4,000, which 
the master reported as an alternative finding, if it should be 
held that no profits made by the use of the five machines 
themselves were to be included in the decree. 

The ingénions argument, from the dates and contents of 
written papers, to prove that the commissioner of patents 
must hâve been deceived and defrauded concerning the state 
of the title when he granted the extension, needs the support 
of actual évidence of fraud. 

I hâve considered ail the other points presented, but do 
not find it necessary to refer to them in détail. I do not find 
that either the original decree or the master's report has been 
successfully assailed, and I affirm the finding of profits as 
assessed at $40,367.26. 

Decree for the comnlainants. 
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Beainaed V. PuLSiFER and others. 

{Oircuit Court, D. Massachusetts. May 19, 1881.) 

1. Patent — Compositobs' Copt Distributok — Infbingement. 

Complainant's apparatus, consisting of a galley-stand with lettered 
apartments to hold the galk.Vs, and pins on the side of the stand to 
hold the copy, lettered to correspond with the respective apartments, 
Tidd, infringed by a device where the lettered pins were ranged along 
the wall of the composing room baclc of the galley-stand, having let- 
tered apartments corresponding to the respective pins. 

In Equity. 

Thomas W. Clark and Charles R. Brainard, for complain- 
ant. 

Charles J. Brooks and James E. Maynadier, for défendants. 

LowBLL, C. J. The plaintiff is the inventer and owner of 
an "improvement in compositors' copy distributors, " patented 
March 31, 1874, No. 149,092. The case bas been tried upon 
the patent, and a short stipulation as to the state of the art 
and the thing which the défendants use. In printing daily 
newspapers great speed and diligence are required; and the 
copy for a single "galley," which is the printer's unit of length 
in printing a book or a newspaper, is given out to several 
différent compositors in small pièces, called "takes." Each 
compositor, of course, knows by some mark on the "copy," or 
sees by reading what is already set up, which galley is to 
receive his type when set up, so as to make sensé and con- 
tinuity in the reading. The galleys are put upon a stand, or 
galley -bank, or holder, from which, when complète, the printer 
takes them to the press. The proof-reader corrects the proof 
when it is drawn from the galley ; consequently, he must hâve 
the copy properly sorted, as well as the type properly ar- 
ranged. 

It is agreed that before the plaintiff 's invention ail the com- 
positors of the whole newspaper put their copy, after they 
had set it up, into a drawer or upon a table, and the proof- 
reader, or, more usually, a young man called the sorter, 
was obliged to pick out and arrange the copy for the several 
galleys. 
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The invention of the plaintiff consists in ûumbering or let- 
tering each galley-holder, and putting a séries of pins or 
hooks, with corresponding letters or numbers, upon the upper 
part of this pièce of furniture. As the compositors of galley 
A put their set-up type into that galley, they are instructed 
by the patent to hang their copy upon hook A, and so on 
through the alphabet. By this means the compositors assort 
the copy and save the time of a sorter, or of the proof-reader. 
The improvement is so very simple that it seems almost 
incredible that the plaintiff was the first person to make it. 
But the stipulation finds him to be the original inventer of it. 
By reason of the same simplicity it is argued not to be an 
invention at ail. No doubt the chief merit is in the idea, 
whioh is not patentable, of requiring the compositors for each 
galley to keep their copy separate from that for every other 
galley. But I am of opinion that when a mechanical con- 
trivance is made to aid in carrying ont this idea by lettering 
the galleys, or galley-holders, and the corresponding hooks, it 
is an improvement which is patentable. The plaintiff has 
patents for two other improved forms of his device ; but they 
are not brought in question novir. 

The défendants own and publish the newspaper called the 
Boston Herald, and letter their galleys, or galley-holders, and 
bave corresponding letters upon pins or hooks, which are 
ranged upon the wall of their printing house, immediately 
behind the galley-holders. This appears to me a clear in- 
fringement. 

Decree for the complainant. 



Watson and another v. Smith and another. 

{Cirev,it Court, 8. D. Nm York. May 9, 1881.) 

1. Infkingbmbnt — LiCBNSE — Peoof. 

In a suit for iiifringement, the allégation of a license is an affirma- 
tive defence, aud must be made out by the proof. — [Ed. 

In Equity. 
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Wheelee, D. J. This suit is bronght upon letters patent 
No. 68,656, dated Septeniber 10, 1867, and issued to Oliver 
Salgee for improvements in hose couplings, and owned by the 
plaintiffs. Manufacture and sale of the patented devices are 
admitted ; the only def ence maàe is that what was done, was, 
as is claimed, done under a license. This is an affirmative 
dpfence, to be made out by proof . That part of the answer 
setting it up is mère pleading, and not évidence. After care- 
ful examination of the proofs it does not appear, by any fair 
prépondérance of évidence, that the parties mutually undeir- 
stood and agreed that the défendants might make use of the 
patented invention, nor that the plaintiffs gave them war- 
tântably to understand that they might, on which under- 
standing they acted. What they did appears to be a wrong- 
ful infringement instead of a matter of contract. 

Let there be a decree fôr an injunction and an account, 
with costs. 



Gambwbll Fibe-Alarm Telegraph Co. v. City of Chilli- 

COTHE.* 
(Oireuit Court, 8. D. Ohio. May, 1881.) 

1. Patents— Pleading— Mni.Tiï'ABiousNEas — BBvKEAL Distinct Pat- 
ents IN One Bill. 

On demurrer, a bill in equity setting ont three distinct patents for 
improvements^ in fire-alarms and flre-alarm apparatus, but alleging 
that ail said improvements are used in' the infringing machine of 
défendant, is not bad for multifariousness. 

In Equity. Demurrer to Bill for Multifariousness. 
This bill is brought for infringement of letters patent, and 
sets out three separate and distinct patents. 

The flrst patent, No. 76,654, dated April 14, 1868, was issued to Charles 
G. Page for new and useful improvements in inductlon-coil apparatus 
and circuit breakers, and afterwards Prisoilla W. Page, as admlnistratrix 
of C. G. Page, and the Western Union Telegraph Company, as assignée, 
becajne exclusive owners of said inventions and letters patent. 
Afterwards, on the tenth day of Ootober, 1871, re-issued letters patent 
•Eeported by Messrs. Florlen Glanqne and J. C. Harper, of the Cincinnati bar. 
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for the same inventions were issued to Priscilla W. Page, administratrix 
of C. G. Page, assignor of half lier right tp the Western Union Telegraph 
Company, and marked re-iasue No. 4,588. 

Afterwards, on the second day of July, 1877, the Gamewell Pire-Alarm 
Telegraph Company heeame by mesne assignment the owners and holders 
of the exclusive right and license to make and use, and to sell to others 
to use, ail or any of the inventions described and claimed in said letters 
patent, "for the following purposes and no others; that is to say, for 
the purpose of constructing and operating telegraph wires and instru- 
ments within the corporate limits of any of the incorporated cities or 
villages in any of the statea and territories of the United States, when 
said telegraph lines and instruments are used solely by the municipal 
authorities of the city, village, or other municipality where the same are 
erected for flre-alarms, or the transmission of police or other municipal 
intelligence." 

The second patent was issued to J. N. Gamewell, dated April 11, 1871, 
No. 113,649, for a new and useful improvement in flre-alarm telegraph 
apparatus. 

Afterwards, by mesne assignment, the Gamewell Fire-Alarm Telegraph 
Company became sole owner of said letters patent. Thèse letters patent 
were re-issued to the Gamewell Fire-Alarm Telegraph Company, bearing 
date September 9, 1879, and numbered 8,891 

The third patent was issued to Moses G. Crâne and Edwin Rogers, July 
6, 1869, No. 92,275, for a new and useful improvement in automatic sig- 
nal boxes for flre-alarm telegrapha. The Gamewell Fire-Alarm Telegraph 
Company, by mesne assignment, oecame sole owner of said letters patent. 
Thèse letters patent were re-issued to the Gamewell Fire-Alarm Telegraph 
Company, and marked re-issue No. 4,513, dated August 15, 1871, Thèse 
re-issued letters patent, No. 4,513, were surrendered, and other letters 
patent were issued to the Gatnewell Fire-Alarm Telegraph Company, and 
marked re-issue No. 8,896, and dated sixteenth day of September, 1879. 

The bill shôws that the Gamewell Fire-Alarm Company is the sole 
owner of re-issued letters patent No. 8,891, and No. 8,896, and the exclu- 
sive owner of re-issue No. 4,588, for a limited but definite purposê, viz, : 
the constructing of flre-alarm telegraph apparatus. 

The bill allèges that the défendants, in violation of the rights of 
the Gamewell Fire-Alarm Telegraph Company, and in infringement 
of the aforesaid re-issued letters patent Nos. 8,891 and 8,896 and 4,588, 
unlawfully and wrongfuUy and in défiance of the rights of the Game- 
well Fire-Alarm Telegraph Company, make, construct, use, and vend 
to others to be used, the said inventions, and did make, construct, use, 
and vend to others to be used, flre-alarm telegraph apparatus made ac- 
cording to and employing and containing said inventions, and that it 
continues so to do, and that it is threatenmg to use the aforesaid infring- 
ing apparatus in large quantities. 

The bill further allèges that défendant has used and is using large 
quantities of said flre-alarm apparatus, and prays a discovery thereof . 

The bill prays that the " défendant, the city of Chillicothe, its ofiacers, 
servants, agents, attorneys, and workmen, and each and every of them, 
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may be regtrained and enjoined provisionally and perpetually, by the order 
and injunction of this honorable court, firom directly or indirectly mafcing, 
constructing, using, vending, delivering, working, or putting into praç- 
tioe, opération, or use, or in anywise counterteiting or imitating, the said 
inventions, or any part thereof, or any flre-alann apparatus made in 
acçordance therewith, or like or similar to those which it is now, using." 
A demurrer'is flied to the bill for multifariouaness,.in this: "that the 
same sets f orth several and unconnected grants of letters patent to va- 
rions persons, covering distinct inventions, and asks relief for the alleged 
infringement thereof jointly." 

Jeptka D. Garrard, for complainant. 

Banning é Davidson and L. M. Hosea, for défendant. 

Swing, D. J. The rule of pleading as to multifariousness 
is founded on convenienee^convenience to the défendant. 
McLean, Assignée, v. Bank of Lof ayette, 4 MeLean, 418; Fel- 
lows V. Fellows, 4 Cow. 682.^ 

This rule forbids the joining of distinct and independent 
matters in one bill, and thereby confounding them; as, for 
example, the uniting in one bill of several matters perfectly 
distinct and unconnected against one défendant; or thé de- 
mand of several matters of différent natures against several 
défendants in the same bill. Story's Eq. PI. 271 ; Mitford's 
Eq. PI. 181. 

Whether this rule applies to any particular bill or not is a 
question of fact^ — of fact, as to the nature and extent of inter- 
est of the complainant, or some of the complainants, in the 
causes of action; or of the défendant, or some of the défend- 
ants, as to the nature of the causes of action, whether they 
are distinct in character as well as independent in form, asto 
the scope of the relief prayed. Story's Eq. PI. .538, 540, 280. 
To lay down any rule applicable to ail cases cannot well be 
done. Id. 539. 

The cases upon the subject are various, and the courts, in 
deciding them, seem to hâve considered what was convenient 
under particular circumstances, rather thanto hâve laid down 
any absolute rule. Campbell v. Mackay, 1 Mylne & Craig, 
603. But it may be drawn from the cases, and is in acçord- 
ance with the reasou of the rule, that the test of multifa- 
riousness is : What is the burden imposed on the défendant? 
to what def ence is he forced ? can he make one defeuce to the 

■v.7,no.3— 23 
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whole bill ? Attomey Général v. St. John s Collège, 7 Sim. 
241 ; Story's Eq. PI. 630, 540 ; Daniell's Ch. Pr. 334-346, notes 
1 and 2. Thç facts in this case présent nô complication. 

Tbe bill shows that re-issues Nos. 8,891 and 8,896 are for 
improvements in fire alarms, and that the complainant bas 
the iright, undér re-issue 4,588, of constructing apparatus for 
are alarms and the transmission of municipal intelligence, 
and allèges that the défendant uses each of thèse inventions 
in one machine — uses them ail in the same machine. It is 
plain that the use of ail thèse inventions together, to consti- 
tuterA machine, is the cause of . action setout in the bill; the 
construction of a fire alarm,. such as défendant now uses, 
being the injury. complained of and against which an injnnc- 
tion is prayed. Discovery is asked, not of how many ma-^ 
chipes eontaining separately the inventions in the several 
patents mentioned, but how many machines eontaining ail 
thèse inventions used together to construct the machine, 
hâve beei^ made. 

A single defence — we do not make such a machine — ^meets 
the whole bill in its allégations and prayer founded on the 
allégations, 

The mère setting out of more than one letters patent in a 
bill does not of itself render the bill multifarious. Case v. 
Redfield, 4 McLean, 526; Nourse v. Allen, 4 Blatchf. 376. 

And it may be said generally that a demurrer for multifa^ 
riousness will not lie to a bill founded on several letters pat- 
ent, where ail the inventions are set out as constituting one 
cause of action, and the prayer relates singly, as to discovery 
and remedy, to a machine constructed according to and eon- 
taining ail said inventions. 

Where the discovery is prayed for under spécial interroga- 
tories as to each letter patent in a manner so particular as to 
each invention that it is évident on the face of the bill that 
the relief sought is for infringement of each afid every inven- 
tion, and not for an injury arising from the making and using 
one machine constructed according to such letters patent, the 
bill is demurrable. 

To escape the objection of multifariousness such a bill 
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Bhould aver that said inventions are capable of conjoint as 
■well as separate use, and are in fact so used by défendant. 
Nellis V. Lanahan, 6 Fisher, 286. 

In the bill under considération the letters patent are prop- 
erly joined, and, in fact, constitute one and the same cause 
of action. 

The demnrrer is, therefore, overruled. 

Baxteb, g. J., concurred. 

Note. Pleaaants v. &lasacock, 1 Smedea & Marsh. Ch. (17 Oh. R. Miss.) 
17 ; 'Dick v. Dick, 1 Hogan, (Rolls Court, Ireland,) 290 ; ScUvedge v. Bffde, 5 
Maddtix, 138 ; Davoue v. Fanning, 4 John. Ch. 199 ; Varick v. Smith, 5 
Paige, 160; Mitford's Eq. PI. § 181, note: Hayeè v. Dayton, (8. D. N. T., 
Nov., 1880, Blatchford, J.,) 18 O. G. 1406. 



National Manuf'g Co. v. Meyers.* 
{Circuit Court, S. D. OTito. May 26, 1881.) 

1. Patents — Licensee — Defences — Denyinq Validitt of Patent — 

estopfel. 

In a suit in equity, for an account of profits and damages, and for 
an injunction for infringement of a patent, a licensee is not estopped 
f rom denying the validlty of the patent. 

2. Same. 

In such suit the respondent may answer that he was acting under 
a license, and unless the récitals or covenants of the instrument for- 
hid, he may also deny the validity of the patent ; such defences are 
not inconsisteut. 

In Equity. Bill for infringement of patent. Motion to 
withdraw replication. 

D. Theto Wright and William B. Burnet, for complainants. 

James Moore, contra. 

Swing, D. J. The bill allèges that on the twentieth day of 
June, 1874, there was issued to Jacob H. Burtis letters patent 
for new and useful improvements in fly-traps, of which he 
was the original and first inventor. 

*Reported by ii-dssrs. Florien Glauque and J. C. Harper, of the Cincin- 
nati bar. 
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That on the seventh day of Janury, 1881, the said Jacob H. Burtîa sold 
and assigned said letters patent to James M. Harper, who purchased the 
same as attorney in fact for the complainants, and who, on the twenty- 
fourth day of January, 1881, assigned and transferred the same to the 
complainants ; and that said parties, during the terms of their several 
ownerships of said letters patent, hâve had and maintained exclusive pos- 
session and enjoyment of said invention, except the infringement com- 
plainud of ; that the respondent, having f uU knowledge of the premises, 
and in violation of complainants' exclusive rights and privilèges, and dis- 
regarding tlie same, has, since the date of the assignment to complainants, 
and for a long time before, and without license at any time, at Covington, 
Kentucky, manufactured, used, and sold, and still continues to use and 
sell, many fly-traps, ejnbracing the improvements so secured to com» 
plainants. The biU prays for discovery, for an account, and for an injunc- 
tion. 

The amended bill allèges the issuing of letters patent on the twenty- 
second day of November, 1870, to John Harper, for an improved fly-trap, 
which letters patent he surrendered, and re-issued letters patent issued to 
him on the twenty-first of December, 1875 ; and that complainants, by 
various deeds of assignment, hâve become the sole owners of said letters 
patent ; that respondents liave infringed complainants' rights by making 
and selling large numbers of said improved fly-traps, embracing the in- 
ventions secured to them by said re-issued letters patent, and in violation 
of their rights tliereunder, and prays for discovery, for an account, and 
for an injunction. 

The respondent, by his ansvver, admits the issuing and assignment 
of tlie letters patent, but dénies that Harper or Burtis were the ori- 
ginal inventors ; dénies the validity of the re-issued letters patent, and 
dénies complainants' title to either of said patents, and allèges their 
invalidity by prier patents and publication, and by prior use. The 
answer also sets up a license. 

To the answer, complainants flled a gênerai replication, and after- 
wards filed their motion for leave to withdraw their replication for the 
purpose of flling exceptions to the answer. 

The motion does not disclose the exceptions which com- 
plainants désire to take to the answer, but they were stated 
in argument to be that the answer contains ineonsistent de- 
fences; that the defence that the respondent is making and 
vending the patented article under a license from the patentée 
is not consistent with the defence that the patents are invalid. 
If this were so, the answer would be objectional, and in our 
discrétion we might permit the replication to be withdrawn 
and in some proper form hâve the question presented for our 
détermination. If it be determined, however, that the answer 
is not subject to the objection, it would be unnecessary to 
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permit the complainants to withdraw their replication to en- 
able them to raise the question. 

In equity, a défendant has the right to set up as many 
defences as he may hâve, providing they are not inconsistent. 
Sharp V. Carlisle, 5 Dana, 488 ; Wood v. Wood, 2 Paige, Ch. 
108; Hopper v. Hopper, 11 Paige, Ch. 46; Daniell's Ch. Pr. 
727. 

Defences are inconsistent where they cannot both be true ; 
but where there are différent defences and they may ail be 
true, though entirely différent in their nature, they are not 
inconsistent. Applying thèse rules to the présent case, can 
it be said that the defences in this answer are inconsistent? 
May it not be true that thèse patents were invalid, and yet 
that the respondent, honestly supposing them to be valid, took 
from the patentées or assignées a license to make and sell 
the invention supposed to be secured by them ? And when 
the party is sued for an infringement of the patent, may he 
not first défend by showing the invalidity of the patents ? And, 
if he fails in this, may he not show that the patentée had 
granted him a license ? We think he may. But we are re- 
ferred to Bump on Patent Law, 140, as holding a contrary 
docîtrine. We hâve not had an opportunity of examining ail 
the cases the author refers to, but those of Birdsall v. Perega, 
Blatchf. 251, and Magic Buffle Co. v. Elm City Co. 13 
Blatchf. 151, were actions brought upon the coutract and 
agreement for license to enforce its provisions ; and so Lawes 
V. Purser, 38 Eng. L. & E. Eep. 48 ; Crossby v. Dixon, 10 H. 
of L. Cases, 293 ; and Eurêka Co. v. Bailey Co. 11 Wall. 488, 
were ail actions upon the contracts for license, some of them 
containing express covenants acknowledging the validity of the 
patents. There can be no doubt that in ail sueh cases the 
défendant would be estopped to deny the validity of the 
patent. But that is not this case: hère the complainants 
bring their bill, not upon an agreement of license, but they 
express'y aver that no license existed, and it is purely a bill 
for damages and to enjoin further infringement. In Babher 
Co. V Goodyear, 9 Wall. 788, thèse two defences were set up 
in the answer, and uo exceptions were taken to it, either in 
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the circuit or suprême court, and it is fair to présume that 
they were not regarded by learned counsel for complainant 
as subject to objection on that account. Mr. Curtis, in his 
work on Patents, § 215, says: 

" The taking of a naked license or pennission to work under a patent 
does not, without some récitals or covenants amounting to an admission, 
estop the licensee f rom denying the validity of the patent, or of the f act that 
he has used the patented thingor process, if he is subsequently proceeded 
against for infringeraent. It is necessary to look into the instrument and 
ascertain that there are récitals or covenants that will deprivç a licensee 
of the defences to which ail other persons may resort. If, by his agree- 
raent, the licensee has admitted that the process or thing which he uses 
is the patented process or thing, and he is afterwards proceeded against 
for not complying with the terms of his agreement, he will not he per- 
mitted to show that he did not use the patented thing or process. So, too, 
if the deed contain récitals or statements amounting to an admission of 
validity of the patent, either as to the novelty or utillty of the supposed 
invention, or the sufflciency of the spécification, the licensee will be es- 
topped, in an action of covenant for the rent or license duc, to deny the 
Validity of the patent by setting up anything contrary to the admissions 
of the deed." 

The case of Brooks v. Stolly, S McLean, 623, may seem to 
be opposed to this view, but, upon principle and the weight 
of authority, we think thèse defences are not inconsistent. 

The motion will therefore be overruled. 

Mr. Justice Matthews, of the suprême court, concurred. 



BtTOKLEY and others v. Sawyee Manxjf'o Co. 

(Circuii Uorirt, E. D. Missouri. January 3, 1881.) 

CoNïKACT — Rbvebtbr OF Patbnt Right. 

A patent owned by A. and B. was aasigned by them, as to certain 
States, to E., a corporation. The considération of the assignment was 
the payment to the grantors of $8,500 cash, and the issuing of a pre- 
scribed number of shares of stock in E. to them. The cash was paid 
and the sbai-es issued. The condition of the contract required the 
payment of ii royalty to A. and B. and also exacted, under penalty of 
forfeiturc, the U9e by B. of reasonable diligence, and its beat endeav- 
ors to make the' corporate scheme a success, the corporation having 
been organizei to mauitfiijture the patented article. On the other 
haad, A. ami B. agreed lo exercise reasonable diligence to promole 
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the siiccess of the enterprise, under the penalty of forfeiture of ail 
rights of reversion. P. was a large stockholder in E., and, assuch, 
furnlshed the required capital. The corporation was organized in 
1S72, failed in 1873, and F. purchased its assets, including the patent- 
right, but did not subsequently comply with the condition as to dili- 
gence, etc. Suit was l)rought by A. and B. to hâve the right ac- 
quired by P. declared forfeited. Held, that, as it appeared that the 
plaintilïs had reoeived the full value of their patent-right, and veere 
stockholders in E. , -which they had caused to be f ormed, and that as 
there was a failure on their part to comply with their promises as to 
mailing the business a success, no right of reverter or forfeitiire ex- 
isted. 

In Equity. 

Seneca N. Taylor, for plaintifls. 

W. G, Raney, for respondent. 

Teeat, D. J. a patent owned by plaintifïs was assîgned, 
as to designated states, to the défendant company, on pay- 
ment of $8,500 cash, and the issue of a prescribed number 
of shares in the défendant corporation. 

The cash was received and the shares issued. The con- 
ditions of the contract required the payment of a royalty, 
and also exacted, under penalty of forfeiture, the use by 
défendant compauy of "reasonable diligence" and "its best 
endeavors" to make the corporate schéma a success. On the 
other hand, the granting party agreed to exercise reasonable 
diligence to promote the success of the enterprise, under the 
penalty of forfeiture of ail right of reversion. The scheme 
proved a failure, for reasons which are disputed. 

The défendant Givens paid his money as a stockholder, 
which seems to hâve been the cash required, and when the 
corporate scheme i'ailed be!;.ame the purcbaser of the assets 
of the corporation, including the patent-right. The organi- 
zation of this corporation was in 1872, and its failure was in 
1873. The défendant Givens, who seems to Iiave been the 
principal capitalist, became the purchaser of its assets to 
save for himself something from the wreck. The présent 
contest is as to the forfeiture of the grant. If the défendant 
corporation did not do what it promised, then the transfer of 
the patents to it was to be void. If, on the other hand, the 
plaintiffs in this suit did not perform what they agreed to do, 
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the right of forfeiture or reverter was at an end. The strug- 
gle throQgh the évidence is to show which of the respective 
parties was delinquent. It is clear that the scheme was to 
organize a corporation to operate plaintiffs' patent, the pat- 
ent : to be assigned for designated states at the priée of 
$8,500 cash, (which was paid,) and a prescribed number of 
shares in said corporation to be issued to said plaintiffs, with 
a royalty, Hence, the plaintifïs not only received the cash, 
but the sharea, and became, as such shareholders, interested 
in the proper conduct of the corporation. 

It appears from the évidence that the plaintiffs were the 
promoters of the scheme, and that the strangers who em- 
barked in it did so on the faith that the plaintififs would pash 
the same to a success. The défendant Givens, who seems to 
hâve been the victim of this corporate enterprise, became 
finally the owner of the assets of the corporation, including 
the right to the patents. He bas not operated under them, 
nor paid any royalty. The contest is whether, as assignée 
of the corporate assets, he can hold them discharged of 
ail right of reverter, or whether, from non-fulfilment of 
the original agreement, it ought to be rescinded. It must 
be remembered that the original transaction was in 1872, 
and the failure of the enterprise in 1873. 

The excuse for delay in instituting this suit is that nego- 
tiations for compromise were pending. There is, however, a 
barrenness of testimony upon matters which might shed some 
light on the case. A company in Connecticut, which was 
identified with the défendant company, may or may not hâve 
pursued the enterprise with success, and no proper évidence 
is produced whereby it can be determined what is the real 
amount in controversy. A sharp analysis of the pleadings 
and évidence shows that the plaintifïs hâve received more 
than the f ull value of the patent right ; that they were large 
stockholders in the défendant corporation, which they caused 
to be formed on their représentations — a spéculative scheme; 
and that through their failure to do what they promised no 
right of reverter, forfeiture, or rescission exists. 

The bill will be dismissed at plaintiffs costs. 
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The Alpena. 

{District Court, E. D. Miehigan. May 16, 1881.) 

1. Gabnishment— " Efpects "— Admiraltt Ritle 2. 

Ships and other tangible personal property are " effects," within 
the meaning of the second gênerai admiralty rule, and may be 
reached by a writ of garnishment wlien in the hands of a tàird per- 

son. 

In Admiralty. 

This was a libel by William B. Slayton, administrator of 
the estate of Montgomery Crossman, against the Goodrich 
Transportation Company, owner of the steamer Alpena,' to 
recover damages for the death of Crossman, occasioned by the 
foundering of the Alpena in Lake Miehigan. 

Upon the flling of the libel a writ of garnishment was issued requiring 
the Détroit Dry Dock Company to appear and make return conceming 
the " property " of the respondent In its possession or under its control. 
The garnishee appeared and moved to quaah the writ, upon the ground 
that the rules of this court did not authorize the issuing of the same, and 
that said rules only require garniahees to answer as to the "crédits and 
efEects " of the principal défendant in their hands. Prior to the raaking 
of this motion, however, the dry dock company made return to the writ 
of garnishment that it was constructing certain vessels for the Goodrich 
Transportation Company, the présent value of which was over $100,000. 

Carpenter d McLaughlin, H. M. Campbell, and Alfred Rus- 
sell, for libellant. 

Wisner é Speed, for garnishee. 

Bbown, D. J. The sole question in this case is whether 
the practice of courts of admiralty in this country will au- ■ 
thorize a garnishee to be held liable for ships, or other per- 
sonal property of like nature, in his hands, belonging to the 
principal défendant. The second gênerai admiralty rule 
allows, in suits in personam, a warrant of arrest, with a clause 
therein that, if the défendant cannot be found, to attach his 
"goods and chattels" to the amount sued for; or, if such prop- 
erty cannot be found, to attach "his crédits and effects," to 
the amount sued for, in the hands of the garnishees named 
therein. The second admiralty rule of the district court con- 
tains language of similar import. District court rule 14, 
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however, provides tliat, upon the service of a foreign attach- 
ment, it sliall be the duty of tbe garnishee named therein to 
file with the olerk an affidavit containing a full and true 
statement of the "property or funds" in his hands belonging 
to tbe principal défendant at the time the writ was served, 
and at the time the affidavit was made. It may be conceded 
at once that tbe power of this court to require garnishees to 
make disclosures under rule 14 cannot enlarge the power given 
by tbe second gênerai admiralty rule in cases of garnishment ; 
and therefore tbat tbe garnishee can only be required to make 
retum of tbe "crédits and eflfects" of tbe principal défendant 
in his hands or under his control ; and, consequently, unless 
tbe word "effects" is broad enough to include ships and other 
tp,ngible personal property, t^ie garnishee cannot be beld lia- 
ble in respect thereof . 

The word "effects" is one of very extensive import, and is 
frequently used in wills as a synonym for personal estate. 
In Hogan v. Jackson, Cowp. 299, 80é, Lord Mansfield con- 
sidered it to be synonymous with "worldly substance," which 
means whatever can be turned to value, and therefore that 
"real and personal efïeeta" means ail a man's property. A 
similar définition is found in Campbell v. Prescott, 15 Ves. 
500, 507; Doe v. Earles, 15 M. & W. 450. 

This is substantially the définition given by J3ouvier, who 
says that the word is équivalent to property or worldly sub- 
stance, and may carry the whole personal estate when used 
in a will. But' wben it is preceded and connected with words 
of a narrOwer import, and tbe bequest is not residuary, it will 
be confined to species of property ejusdem generis. Judge 
Conkling, in his work upon Admiralty, vol. 2, p. 141, con- 
cèdes that the word ordinarily is one of comprehensive im- 
poït, but treats it as being used in gênerai admiralty rule 2 
in contradistinction to goods and cbattels, and may be sup- 
posed to refer more especially to kinds of property not 
fitrictly falling within tbe scope of the other terms employed, 
and not properly sufe'ceptible of manual seizure; such, for 
example, as shares in the stock of corporate companies, 
raoney in the bands of a sheriff, or of an agent, or the like. 
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His opinion upon this point, however, is not supported by 
any adjudicated case, or by any other elementary writer, and 
it seems to run counter to the established practice of courts 
of admiralty from the earliest days. In construing doubtful 
words, in rules of practice, I think that great weight should 
be giveu to a practice which has immemorially existed, irre- 
spective of written rules. 

In Manro v. Almeida, 10 Wheat. 473, 493, Mr. Justice 
Johnson, delivering the opinion of the suprême court, says : 

"To ail the questions which may be supposed to arise on this part of the 
case we give one gênerai answer, viz. : That as goods and crédits in the 
liands of a third person, wherever situated, may be attached by notice, 
there cannot be a reason assigned why the goods themselves, if accessible, 
should not b« actually attached ; and although it is very clear that the 
process of attaching by notice seems giveu as the alternative, where the 
officer cannot bave access to the gooda themselves, yet ail this may be 
confided to the discrétion of the judge whoorders the process." 

The question was wbether the marshal could make actual 
seizure of defendant's property; but it was assumed, upon the 
authority of Clarke's Praxis, that the goods and crédits of the 
défendant in the bands of third persons might be attached 
by the service of a notice. 

In Reed v. Hussey, B. & H. 525, it is assumed rather than 
decided that any personal property in the hauds of a third 
party may be reached by gamishment, but cannot be actu- 
ally seized unless in the actual or constructive possession of 
the owner. 

In Bouysson v. Miller, Bee's Kep. 186, the leamed jndge 
for the district of South Carolina, the father of admiralty 
law in this country, held, upon the authority of Clarke's 
Praxis, that an attachment might issue against the goods of 
a défendant in the hands of a third person. Such, also, is 
the clear assumption in the casés of Smith v. Miln, Abbott's 
Adm. 373; and Shoreyw.Rennell, 1 Sprague, 41S; Ben. Adm. 
§ 428-435. ' 

There is no doubt that, by the second gênerai admiralty 
rule, an attachment is authorized against the goods and chat^ 
tels of a défendant if found within the district and in the 
possession of the défendant or his agent ; and instead of re- 
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garding the words "crédits and effects" in that rule as used 
in contradistinction to "goods and chattels, " it seems to me the 
natural object of the proceeding by garnishment was to ena- 
ble the libellant to reaoh the same property, viz., goods and 
chattels, if held by a third person not an agent of the owner, 
as well as any debts owing by such person to the owner. I 
regard the word "effects" as practically équivalent to "goods," 
and including personal property, tangible as well as intan- 
gible. 

The motion to quash must therefore be denied. 



The Mabt E. Lokg.* 

[District Cimrt,'B.'li. Pennsytmnia. May 10, 1881.) 

Ij Sauvage — TowiNG Vbssel off ,qf Phoal-^ What Co^ensation 

AWAKDBD. „ ; 

'■' "'A sfcïioonér vsHùèiJ a't 16,000,^1111 & cargo and fretght valuêiî'at 

. ii|20,O00, win agTound upon a shoal in Delaware bay, and set'à sigàal 

of distress. A tug valued at |18,000, to.-ïying , another vessel up;t^ie 

bay, saw the signal, anchored her tow, and went to the relief, of the 

éèhobnèï, whïch ahe siicceedèdih pulliàgoff^the shoal and'takihg to 

; Philadelphia. ' Therè was ccinflicting testitnony as to thé cteditîtfa 

, pf, thet wind; and s^a,: wjiether the^ schooner was in aerious dftftger, and 

wliether the tug ran any risk in relieving hçr. Other reliçf was near, 

and arrived sobri after the schooner was floated. In a libel by the tug 

for salvage, hdd, that ^1,060 waa, under ail the circumstahces, a just 

compensation. ■ [ 

In Admiralty, 

Libel by the owners of the steam-tng Juno against the 

schooner Mary E. Long, her cargo, and freigb,t,.to recover 

salvage. The testimony was as follows : 

About 3 o'clack a. m. on February 21, 1880, the schooner, while sall- 
ing up the Delaware bay, grounded on a long and narrow shoal called 
the Brandywine shoal. For the purpose of working across the shoal she 
kept her sails set until 5 o'clock a. M., when they were hauled down. 
About 7 o'clock a. m. the schooner set a signal of distress, and about 
8;30 o'clock she again set her sails. About 9 o'clock the tug Juno, pro- 

*Reported by Frank P. Fricliard, Esq , of the Pbiladelphia bar. 
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ceeding up the bay with a schooner whioh she had contracted to tow to 
Philadelphia for $60, saw the Long'a signal, and immediately anchored 
her tow and went to the Long's relief. The Juno f umished a hawser, and 
succeeded after some time in pulling the schooner ofl the shoal. In the 
meanwhile the Long's signal of distress had been reported at the Dela- 
ware breakwater, and two other tugs started for her relief, arriving, 
however, just as she came ofE the shoal. The Juno turned over her orig- 
inal tow to one of thèse tugs, and proceeded with the Long to Philadel- 
phia. The Long was worth $6,000, lier cargo $18,557, and her freight 
$2,232. The vaine of the Juno was $18,000. 

The libellants' teatimony was to the effect--- 

That the shoal was a dangerous one, being formed of quicksand, and 
that other vessels groundingon it had been lost; that the Long was work- 
ing downand further upon the shoal; that she was thumping upon the 
lioy,.qin, and wonld soon hâve bilged ; that the wind was very strong ; and 
that the sea, was so high as to break oyer both the schooner and the tiig, 
ihd to render 'the àë'rvice of the tug very dangerous. '■''•'■ 

The respondent's testimony was to the effeci— " 

That the schooner was working across the shoal, and would, by the aid 
of her own sails, hâve worked ofE of it; that she was not thumping upon 
the bottom and not leaking ; that she was so little injured that after 
discharging her cargo at Philadelphia she took a new cargo and sailed 
forPortland without niaking ■any'repairsiextept caulking her tops and 
butts ; that. the wind was merely a whole-sail breeze ; that the sea was 
not bigh; and that; neither the Long nor thé tug' were in any serions 
danger. 

■ ■■:•' '<i, .< '■ ■•,',- . ■■ ■ i: ■ ■ .• 7,' - ■ ,■.,. ■ >.<'■! .'■. ' 

._,.Theo,dor^_M,^f^tting and Henry R. Edmiinds, toi lilsellant. 

,. James. B'iRonëy y ioT tesTpandent. ' , , 

Butler, D. J. The libellants are entitled to compensa- 
tion as salvors. I see no room for doubt , of this. The re- 
spon dent was in péril. That she might possiby hâve eseaped 
without asistanoe, is not important. 

"VVhat compensation should be allowed ? As in ail similar 
cases, this question is embarrassing. While certain gênerai 
rules may be appealed to for assistance, the measure of com- 
pensation must vary with the peculiar circumstances of each 
case. The subject is intelligently discussed in Thé Stetson, 1 
Lowell, 119, where the circumstances were much like those 
of the case in hand. The considérations which should gov- 
ern the inquiry are: What woald the libellant hâve con- 
tracted to perform the service for, — taking the risk of fail- 
ure, — and what would the respondent hâve contracted to pay ? 
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This involves tbe danger of the service to the libellant, and 
the risk of declining it, to the respondent, — as the dan- 
ger and risk appéared at the time. In "the Sietson, above 
cited, the court awarded 6 per cent, of the property rescued. 
Hère a similar percentage would aûiount to $1,300. In view 
of the limited estent of the danger encôuntered by the libel- 
lant, and the prospect of succor from other sources by the 
respondent, I believe $1,300 to be a larger sum than the former 
would hâve demanded, or the latter hâve consented to pay. 
I am not unmindful of what Captains Eandolph and Chester 
say of the situation; but their statements, when compared 
with those of other witnesses, seem some'what exaggerated. 
After careful examination of the case, I think $1,050 (One 
thousand and ûfty dollars) a just compensation, and this sum 
wiil be awarded, with costs. 



Thb Dauntlbss. 

(Dittriet Court, B. B. Ne» York. April 20, 1881.) 

JtmiBDICTJON — WrONGPUL ACT OP MasTER — JOINDBB OF ACTIONB. 

Where a cargo of minerai phosphate was gathered from the Island 
of Fernando de Noronha, and brought to New York in the brig D., 
and an action; was eommenced against vessel and cargo, the libel set- 
ting forth libellant's ownership of cargo and wrongful taking thereof 
from the island by the master of this vessel in violation of rights 
said to be exclusively given to the libellant by the Brazilian govern- 
ment to gather this phosphate, and the cargo had been sold, and the 
proceeds, by consent of libellant, paid into court to abide the event of 
this action : 

It seenis that the adrairalty has jurisdiction to détermine the own- 
ership of the cargo. It ucms, also, that the vessel would not be lialile 
for the wrongful act of the master in taking the cargo, in the absence 
of any authority or ratification of his acts by his owners. 

Proceedings against a vessel and against her cargo, for causes of 
action growing out of the same transaction, may be joined. 

In Admiralty. 

Dan. Marvin, for libellant. 

Goodrich, Deady é Platt, for claimants. 
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Benedict, D. J. I think that a better justice can be ad- 
ministered in this case by reserving tlie principal points 
raised by the exceptions taken to the libel for détermination 
at the final hearing, when the évidence shall be before the- 
court. At the same time I hâve no hésitation in saying that 
I am not able to see how acts of the master of a vessel, such 
as deacribed in the libel, can create a lien upon the vessel, in 
the absence of express authority from the owners of the vessel, 
or a subséquent ratification by them, and no such anthority 
or ratification is averred in the libel. In regard to the juris- 
diction of the court to entertain an action to obtain posses- 
sion of the cargo, while there is room for doubt, my présent 
opinion is that it can be upheld. 

If the case were one of property stolen on shore and sub- 
sequently shipped on board a vessel, and the question were 
as to the right of the rightful owner of the property to reelaim 
it from the vessel by means of a possèssory action in the ad- 
miralty, a différent case would be presented. Hère, the char- 
acter and situation of the property — being minerai phos- 
phates gathered from an island in the sea — was such that its 
shipment on board the vessel, and its subséquent transporta- 
tion therein to the port of New York, constituted a substan- 
tial and necessary part of the transaction. The intent to 
ship the property formed part of the intent with which it was 
gathered on the shore, It was there gathered for the sole 
purpose of being at once shipped. The gathering on the 
shore and lading on board of the ship were a single and con- 
tinuons transaction, and the ultimate object sought to be 
attained by gathering and shipping the property was its 
transportation by sea to the port of New York. The con- 
summation of the wrong, if wrong was committed, was upon 
the sea. Thèse circumstances would seem to characterize 
the transaction as a maritime tort, and entitle the owner of 
the property to reelaim it from the vessel by a possèssory 
action in the admiralty. 

In Steele v. Thatch an action in the admiralty for the ab- 
duction of a minor and taking him to sea was upheld by 
Judge Ware. Ware's Eep. 85. See, also, The Bird of Par- 
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adise, 5 Wall. 546.* Furthermore, the cargo concerning the 
ownership of whioh the dispute exista has been converted 
into money, and the money has been paid into the registry 
by consent of the claimant, and the court, having the money, 
must of necessity hâve jurisdiction to détermine to whom it 
belongs. The détermination as to the person entitled to 
take the money from the registry, will, of necessity, involve 
the question of the claimant's right to the property which 
the money représenta; and this is the very question sought 
to be raised by the libel. I see no objection to the joinder in 
a single action of the proceeding against the vessel and the 
proceeding against the cargo, inasmuch as both proceedings 
arise out of the same transaction, and it is not seen that the 
right of the parties can be afifected by the joinder, 

Without, therefore, expressing a final opinion either in 
regard to the liability of the vessel or the juriediction of the 
court in the matter of the cargo, the order now made will be 
that the case proceed to a hearing upon pleadings and proofs, 
with liberty to the claimants at such hearing to raise and 
reargue either of the questions last above mentioned, in view 
of the facts as they may appear in évidence, ..j, 

*See, also, TUlmore V. Moore', 4 Fed. Bep. 231. 
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Continental Nat. Bank v. Eliot Nat. Bank and others. 

{Circuit Court, D. Massachusetts. May 21, 1881.) 

1. National Banks— Thansfbb op Stock— Attachment. 

An unrecorded transfer of national bank stock will take pre- 
cedence of a subséquent attachment in behalf of a creditor without 
notice.^[ED. 

In Equity. 

W. C. Loring and J. C. Gray, for complainants. 

A. A. Ranney, for défendants. 

LowELL, C. J. E. B, Conant was the cashier of the Eliot 

National Bank, of Boston, and owned 158 shares of its capital 

stock. Each of his ceïjificates contained thèse words : 

"Transférable only on the bobks of the bank by the said 

Conant, or his atfcorney, on the surrender of this certificate." 

The Continental National Bank, of New York, was the regu- 

lar correspondent of the Eliot Bank. In April and May, 

1877, Conant borrowed $9,500 of the Continental Bank, in two 

sums of $5,000 and $4,500, and sent them as collatéral se- 

curity certificates for 95 shares of stock of the Eliot National 

Bank, with a power of attomey to transfer them upon the 

books, but they were not so transferred. The by-laws of the 

bank provide that the stock shall be assignable only on the 

books ; that when stock is transferred the certificate shall be 

returned to the bank and cancelled, and a new certificate 

issued. In July, 1878, Conant confessed to the directors of 

the Eliot Bank that he had embezzled the funds of the bank 

to the amount of about $70,000. They required bim to re- 

sign his position as cashier, which he did, and he has since 

been convicted, and is now serving a sentence of imprison- 

ment for his fraud. The Eliot Bank attached his shares in 

an action which is still pending in the superior court for Suf- 

folk county. Afterwards the Continental Bank sent to tho 

Eliot Bank the certificates and powers of attomey, and de- 

manded a transfer and new certificate, which was ref used. 

This bill is filed to require the transfer to be made, or foi 

damages, or other relief. Conant is made a défendant, and 
•v.7,no.4 — 24 
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the bill as agaînst him has been taken pro confessa. The officer 
is likewise a défendant, but it is admitted that no decree can 
be made against him, 

The only question of faot in dispute is whether the Eliot 
Bank, before attaching the shares, had notice that they had 
been pledged, or mortgaged, to the complainants. Conant 
testifies that at the meeting of the directors at which he con- 
fessed his misdoings, he was asked what assets he had, and 
mentioned certain shares of mining stock, and other things ; 
and that the président asked about thèse bank shares, and was 
informed of the fact that theywere pledged to the New York 
banks for their face value. Conant, soon after leaving the 
directors' room, consulted Mr. Morse, an attorney of this court, 
who went at once and saw the directors before they had leffc 
the bank; and he testifies that he was told there by some 
one or more of them that this stock was pledged. On the 
other hand, none of the directors remember such a conver- 
sation ; and some of them are confident that none such can 
hâve occurred. If it oceurred, it is admitted that the attach . 
ment could not hold because the attaching creditor had notice 
of the transfer. Black v. Zacharie, 3 How. 483. 

I am inclined to think that the affirmative évidence must 
prevail in this case ; but there is so much doubt in my own, 
mind, that I hâve thought best to examine the disputed ques- 
tion of law, whether the attachment would take precedence if 
made without notice to the attaching creditor of the unre- 
corded transfer. 

The arguments bave been very thorough on both sides, and 
a great maqy cases hâve been cited. It has been very ably 
arged that by , the law of Massachusetts the ; .attachment 
would bave the préférence. This I consider doubtful; but. 
the décision does nçt dépend upon the law of Massachusetts. 

1. It is not important to consider whether the contraot was 
consummated in Massachusetts or in New York. . The nego- 
tiability or transférable quality of the stock of a national 
bank dépends upon the laws of the United States. Dickinson 
V. Central National Bank, 129 Mass. 279. In Merchants' 
Bank v. State Bank, 10 Wall. GOt, theadraitted law and usage 
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of Massachusetts, where both the national banks were situ- 
ated, and where the transactions took place, were wholly dis- 
regarded by the majority of the suprême court. The negoti- 
ability of f oreign scrip in England is not governed by the la w 
of England, but by the law of the f oreign country, which may 
be proved by the gênerai usage of brokers and others dealing 
with such scrip. Goodwin v. Robwrts, 1 App. Cases, 476. 
The time and mode of attaching property, and its efifect in 
gênerai, are part of the law of the forum; but its opération 
upon unrecorded transfers of shares in national banks is reg- 
ulated by the law which créâtes the shares and provides for 
their conveyance and registration. That law is section 5139, 
Rev. St., which provides that shares may be transferred on 
the books of the association in such manner as may be pre< 
scribed by the by-laws or articles of association. Such a 
lawj in Massachusetts, might possibly mean that creditors 
could attach the shares as the property of the recorded owner. 
Blanchard v. Deedham Gas-light Co. 12 Gray, 213. I hâve 
already said that I doabt if this is now the law of Massachu- 
setts, and I shall retum to the subject presently; but that 
law favors attacbments in certain classes of cases to an unu- 
Bual estent. 

2. It is a gênerai rule that creditors, whether they proceed 
by an attacbment on meane proeeas, seizure on exécution, 
creditor's bill, or through an assignée in bankruptcy, must 
take their debtor's property subject to ail équitable as well as 
légal charges, liens, or opposing titles. WiUes, J., in giving 
judgment in the Queen's Bench in 1868, in a case quite anal- 
ogouB to this, against the right of seizing shares of the appar- 
rent owner, said that it was a rule applied by that court 
more than a hnndred years before, in the analogous case of 
the statutory exécution under the bankrupt law, that the cred- 
itors can hâve no more than a debtor was entitled to in equity 
or at law. Pickering v. Ilfracombe Ry.Co. L. R. 3 G. P. 235, 
251. 

It bas been the law of the lord mayor's court in London, 
from the time of Richard I., that an équitable assignment of 
a chose inaction should pfevail against an attachment. West- 
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ohy V. Day, 2 E. & B. 605. This application of the rule 
obtains in Massachusetts, and in the United States gener- 
ally, though a few courts hold otherwise. Drake on Attaeh- 
ments, c. 24; Thayer v. Daniels, 113 Mass. 129, and cases 
cited. 

The doctrine is so familiar that I will merely cite authori- 
ties io show that it is the gênerai rule in Massachusetts as 
well as elsewhere. The exceptions to it in this state I will 
consider afterwards. See Wakefield v. Martin, 3 Mass. 558; 
Dix \. Cob, 4 Mass. 508; Kendall t. Lawrence, 22 Pick. 
540; Kingman v. Perkins, 105 Mass. 111; Thayer v. Daniels, 
113 Mass. 129; Boston Music Hall Ass'n v. Cary, 129 Mass. 
435.' 

3. The incorporeaLproperty of the shareholder in a«om- 
pany of this sort is represented by his certifieates ; and, if thesSî 
aie conveyed, the failure to record the conveyance is not évi- 
dence of suoh a constructive fraud as sometimes arises fjfom 
the possession of chattels after the property has been parted 
witb. . Gn the contrary, it was proved in eady easea to.b^^ 
the usage, and is now adopted by the courts as lawîbased on 
such usage, that the possession of the certifieates, with a 
power to transfer them, is prima facie évidence of tiU&;' and 
if, in fact^ the possessor has given value, bis title cannotbe 
impeacbed even by subséquent purehaaers who did not re-', 
ceivfi the certifieates, much less by creditors of the trans- 
ferrér. In late cases thèse certifieates are likened to bills of 
lading and other quasi negotiable securities. See Black y, 
Zacharie, 3 How. 483; Bank v. Lanier, 11 Wall. 369; John- 
son y. Laflin, (S. C. U. S.) 12 Cent. L. J. 440;.C7. S. v. 
Vaughan, 3 Binney, 394,approved in U.S. v. Cutts, 1 Sumn. 
133; Finney's App. 59 Pa. St. 398; Wood's App. 10 Weekly 
Eep. 126; Smith v. Crescent City Co. 30 La. Ann, 1378; 
Bridgeport Bank v. Schuyler, 84 N. Y. 30; McNeil v. Tenth 
Nat. Bank, 46 N. Y. 325; Winter v. Belmont Mining Co. 53 
Cal. 428; Fraser v. Charleston, 11 S. G. 486; Strong v. 
Houston R. Co. 10 Weekly Eep. 28; Broadway Bank v. McEl- 
wrath, 13 N. J. Eq. 24; S. C. 24 N. J. Eq. 496; Prall v. 
Tilt, 28 N. J. Eq. 483; Merchants' Bank v. Richards, 6 Mo. 
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App. 454; Conant v. Seneca Co. Bank, 1 Ohio St. 298; Duke 
V. Cahawba Navigation Co. 10 Ala. 82; Bosa v. S. W. B. Co. 
53 Ga. 514. 

In many of the foregoing cases ihere were laws providing 
for the transfer of shares upon the books of the company. 
But the courts held that this registration was intended chiefly 
for the convenience of the company, to enable it to know who 
should hâve dividends and who should vote. No doubt it is 
sometimes intended as a record of persons liable for the debta 
of the company, andis bo in the case of national banks; but 
the great weight of authority is that it is not intended for the 
benefit of creditors of the individual shareholders. Some pf 
the courts hold that the unrecorded transfer passes only an 
équitable title; others, that it gives a légal title. I assume 
that by the décisions in the courts of the United States only 
an équitable title is acquired. ,That point is unimpoi^aat. ., 

4. The statùtes of . many, peçhaps, of. most, pf tjie States,; 
provide tljat certain çonveyanoçSjOf la-nd and,of cltattels shall 
be recorded, ftnd that until Teçorâ, is piade a conyieyanqe shall 
hâve no effeçt excep.ting, bet-weeij th,ç, parties, £uad„,in. ïûost. 
cases, those hav|ng actual notice. . Aji lattaohiqg or; pe.izing. 
creditor, without notiçîie pf, a prior coin^eyianfie, is, ,unîd,<onbt-> 
edly, within the words pf thèse statùtes; ftnd>,so suoh;Ca:edit-! 
or;S hâve corne to be treated,. an4 eyen spokenof, asnaispme 
sort purchasers. A few of theatatutes requiring registration 
of the shares of companies foUpw ihe exact language of thèse 
registry laws, and déclare that no urirecorded title shall be 
good, or only against persons having notice. In Califor- 
nia, even, such a law is held not to avail créditons, (Winter v. 
Belmont Co. 53 Cal. 428;) but in^ Maine and Massachusetts,, 
the décision, and perhaps the better one, is that such a law 
must be construed like other similar registry laws. Skowhe- 
gan Bank v. Cutler, 49 Me. 315 ; Rock v. Nichols, 3 Allen, 342. 
It was in this state.of things that the case which is the sup- 
port of the defence hère was decided. In Fisher v. Essex 
Bank, 5 Gray, 373, the charter of a bank incorporated in 
Massachusetts provided that the shares should be transferred 
only at the banking house, and upon the books of the com- 
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pany, and the court held that an attaching credîtor could 
hold against an earlier unrecorded transfer for value. I 
hâve studied this décision with care. It seems to proceed 
upon the theory that by thé charter, which is a public stat- 
ute, there can be no such thing as an équitable transfer, or, 
at anj rate, none except by a sort of équitable estoppel be- 
tween the parties, and that it was a part of the intent of the 
act that a creditor at law should hâve the légal right to 
attach the légal title. This décision bas been followed in 
Illinois, (People's Bank v. Oridley, 91 Dl. 457,) but rejected 
in the other states, so far as their courts hâve passed upon 
it. It is Bometimes spoken of as being the law oî Connecti- 
cut and Vermont, but the early caseé in the former state are 
muoh modiôed by Coït v. Ives, 31 Conn. 25. The case cited 
from Vermont (Bice v. Curtis, 32 Vt. 464) is not in point. It 
is opposed directly to many of the cases already cited uuder 
the third point, and to the gênerai principle that attaching 
creditors are bound by ail equities, including équitable estop- 
pels. It bas, moreover, been seriously modified, if not wholly 
overruled, in Massachusetts, in Dîckimon v. Central Nat. 
Bank, 129 Mass. 279, printed, but not yet published. The 
Central National Bank had a by-law like that now in ques- 
tion, and A., the owner of ten of its shares, had transferred 
them by way of security, precisely as Conant transferred his 
shares, and afterwards became bankrupt. The transférée, 
still later, sold the shares at public auction, under his power, 
after due notice to A. and to his assignée. The bank, 
notwithstanding a notice and demand by the assignée in 
bankruptcy, transferred the shares to the purchaser. The 
assignée sued the bank for damages, but was defeated. Coït, 
J., delivering the opinion of the court, says that Fisher v. 
Essex Bank, uhi siipra, does not apply, because in that case 
the charter had the force of a gênerai law, but thai a by-law 
has no such effect, (citing Sargent v. Essex Marine R. Co. 9 
Pick. 201,) and that in the absence of such a gênerai law 
the transférée took an équitable title which should prevail 
against the assignée in bankruptcy of the transferrer. The 
only circumstances in Fisher v. Essex Bank, not found in 
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Dickinson \. Central Bank, are thèse: (1) The law in. the 
former case contained the word "only" — that the shares ghould 
be transferred only so and so; (2) that an attaehing créditer 
and not an assignée in bankruptcy was concerned; (3) t^iat 
the law governing the company waa a Massachusetts law, 
which might be differently construed from a national banking 
act. The first and third points, of course, are the saipe in 
this case as in the later one in Massachusetts. The second 
is not Sound in this court; an assignée and attaehing créd- 
iter stand precisely alike, according to the law which gov- 
erns this controversy. 

5. The doctrine of Dearle v. Hall, 3 Euss. 1, confirmed in 
Poster V. Gockrell, 3 Cl. & Fin. 466, is much relied on by 
the défendants. This doctrine is that of two innocent pur- 
chasers of merely eç[uitable interests he shall be preferred 
who first gives notice to the trustée or holder of the légal 
title. To this there are several answers: 1. Thongh the 
corporation is for some purposes a trustée for the shareholders, 
the latter hâve an independent légal property in their shares 
which they can eonvey, and wkether their aotual conveyance 
is légal or équitable is of no conséquence. 3. The doctrine 
applies in Bngland only to purohasers, and not to creditors 
seizing or attaehing, even though a statute gives a right to 
seize ail shares standing in the debtor's name in his own right. 
Tihis statute was once held by the Queen's Bench to meanthat 
the créditer might seize what the register showed to be appar- 
ently the property of the debtor, [Watts v. Porter, 3 E. & B. 
743 ;) but this bas been overruled, en the ground thaithe légis- 
lature cannot be supposed to hâve intended to take one man's 
property for another man's debt, without the mest explieit 
statement of such a purpose; and therefore the "right" 
refers to the équitable as weii as légal rigM- Dunstery.Lord 
Glengall, 3 Ir. Gh. 47; Scott v. Lord Hastings, 4 K. & J, 
633; Beavan v. Earl of Oopford, 6 D, M. & G. 524; Eyr-e v. 
McDonald, 9 H. L. 619; BoUnson v. NesUtt, CE. 3 0. P. 
264; Pickering y. Ilfracombe Railway Go. L. B. 3 C. P.,235; 
GUI V. Continental Oas Co, h. E. 7 Ex. 619. ,, 

A few courts in this,.eountry hâve carried the doctrine of 
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Dearle v. Hall so far as to uphold the garnishment of a non- 
negotiable debt which iad been equitably assigned without 
notice. We bave already seen that this ia not the law in 
England nor in Massachusetts. Neither is it the law of the 
United States generally. Drake, Attachments, c. 24; Cor- 
nick V. Richards, 3 Lea. 1. The suprême court of Tennes- 
see in tbat case refused to extend the rule to shares of stock, 
though it applies in that state to choses in action. As shares 
are not choses in action, and as attaching creditors are not 
purehasers, Dearle v. HaU ia not in point. 

6. It remains only to cite two décisions of tbe suprême 
court, which, in principle, are décisive of tbis case. In 
Bank v. Lanier, 11 Wall. 369, a national bank was required 
to make good to tbe bolder of an unreoorded certificato 
the value of his shares, although tbey had been trans- 
ferred on the bocks to a subséquent purchaser for value. 
That purchaser, to be snrp, was not before the court, but if 
his title was better than that of the plaintifif, the bank was 
justified in transferring the shares and would hâve had a per- 
fect defence. Dickinson v. Central Nat, Bank, 129 Masa. 279 ; 
GiU v. Continental Gas Co. L. E. 7 Ex. 232. If a purchaser 
for value could not hold against the holder of the unrecorded 
certificate, a fortiori of an attaching creditor. 

Bullard v. The Bank, 18 Wall. 589, is in the same Une of 
thought. It décides that certificates of shares in national 
banks are so far negotiable, or quMsi negotiable, that a by-law 
of the bank, which undertakes to make them subject to the 
debt of the transferrer to the bank itself, is void. On the 
same ground it was held that a by-law like that of tbe Eliot 
National Bank, if intended to give attaching creditors a bet- 
ter title than transférées who had not recorded their certifi- 
cates, was void. Sargent v. Marine Ry. Co. 9 Pick. 201. 
Hère, again, the argument is a fortiori. If the bank cannot 
create a Uen by its by-law, much less can it obtain one indi- 
rectly, by attachment, upon the construction of an ambigu- 
ous by-law. 

My conclusion is that the attachment of Conant's shares 
cannot prevail against the complainants' earlier title, whether 
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that is équitable or légal. There is no conflict of jurisdic- 
tion, because no etate court or officer bas taken possession 
of anything. The question is merely one of title. A bill in 
equity will lie, because tbe complainant company bas, or 
might bave, a rigbt to require tbe sbares to be transferred 
to it. As values are at présent, it would be more just to 
enter a decree for tbe debt due tbe complaiuants, and inter- 
est, wbicb would leave a considérable value for tbe défend- 
ant bank if tbe présent market price bolds. I understood 
counsel to say tbat tbe précise form of tbe decree could prob- 
ably be agreed on. 

Decree for tbe complainants. 



Taylob V. The PhiIiAdelphia & Ebading Eailroad Co.* 

Farmers' & Mechanics' Nat. Bank ov Philadelphia v. 
The s AME. 

{Circuit Court, B. D. Pennsylvania. August 6, 1880.) 

1. Eailhoad—Recbivbrs— Application of Incoms to Claius pob 

Labob ANn Material FuRNiaRED Befobe Foeeclosdeb Procebd- 

IHOS. 

Where the holders of raiiroad mortgage bonds obtain the appoint- 
ment of receivers pending prooeedings for f oreolosure, the court will 
apply the net income, in its discrétion, to .the payment of the em- 
ployés and of the material men, who hâve, prior to the appointment 
of the receivers, furnished the labor, materiftls, and supplies neces- 
sary for the opération of the road, 

2. Samb — Method of Patmbnt — RbCkivbrs' Cbrtificates. 

As the fund is produced by the adniinistration of the court, it may 
be distributed, at the discrétion of the court, in such manner as not 
to embarrass the receivers, and prior claims for labor and materials 
may be paid by certiflcates, bearing interest, and payable out of any 
funds applicable thereto, at such dates as may be afterwards flxed by 
the receivera. 

Tbis was an application by receivers for autbority to pay 
claims for labor, material, etc., furnished for tbe opération of 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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the road within five months previous to their appointment. 

The spécial masters in the cause reported upon the applica- 

tioii as foUoWs : 

"By the decree of your honorable court, of May 24, 1880, appointing^ 
the reoelvers, it wàs, among ôther things, ordered : 

" ' That the receivera be, and they are hereby, authorized to collect th& 
income, toUs, and profits of the sald railroad and canals, and to make 
appropriate payments therefrom on account of the accruing rents, and 
Other necessary charges ; ^Iso ail the, sums now due and maturing to the 
employés of the said corporations défendant, and the amounts due and 
m.at'wnn.g, and to arise and mature, for materials and supplies about the 
operatjon and for the use of the said railroads and canals, * * * and 
to Continue the miniag opération of the said The Philadelphia & Read- 
ing Coal & Iron Company, and to sell and dispose of the coal ali-eady 
mined or to be mined, either for cash or on the usual crédits, and out of 
the proeeeds thereof to pay the wages, taxes, royalties, rents, freights, 
debts for supplies, and interest due on securities cliarged on the property, 
to proteot the same from forfeiture.' 

" We hâve carefuUy considered the terms of thls decree with respect to 
the présent subject, and understand that it is in substance the same in its 
application to each of the two companies défendant, and that it plainly 
authorizes the receivers to mb;lîe payments, from the income of each of 
them, of ail sums due or maturing for materials or supplies by said com- 
panies respectively. Such being the decree of your honorable court, it 
doea not appear to be necessary that we should inquire whether tho 
authority which it has conferred should hâve been granted ; but in view 
of the large amount involved, and of the fact that mortgage creditors, 
who might be supposed to be prejudiced by allowing a préférence to thèse 
claims, are not actually before the court, the receivers and their oounsel 
hâve requested us to make such a report upon the whole matter as we 
mififht deem to be due to its Importance. We hâve accordingly made a 
careful examination of the authorities, and hâve found that the decree is, 
in the particular now under considération, fuUy supported by previous 
similar orders and adiudications in other cases. 

" In Trotter v. Tke Oatawissa, WiUiamsport d JSrie R. Co., (suprême court 
of Pennsylvania, January term, 1860, No. 8,) the receivers were — 

" 'Authorized to collect the income, toUs, and profits of the same, [the rail- 
roud, etc.,] and to make appropriate payments therefrom, and of the 
expense of this proceeding, and also ail the sums now due and maturing to 
the employés upon said railroad, and the amounts due and nmturing, atid 
to arise and mature, for materials and supplies about the opération and for 
the use of said railroad,' etc. 

*' In the case of the Ohw Cent. B. Oo. (circuit court of the United States for 
Ohio) the court, McLean, J., in appointing areceiver, directed the surplus 
earnings to be applied to makmg payments m a dcsignated order of pri- 
ori ty; and — 

" 'First, to the payment of ail debts due for labor, materials, and mv- 
plies furnished the company within the six months prier to the date of the 
decree, and a balance due for construction.' 

" In the case of the People of N. T. v. Brie Ry. Co. (suprême court, city 
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ftnd county of New York) the court, in appointing a receiver, ordered, 
amongst other things, that he sbould ascertain — 

" ' The amount due by said companyi and unpaid, for current materMi 
and supplies purchased for the use and opération of the railroads of the 
said Company, within four months prier to the entry of this order, and he 
shall pay the amount found to be justly due ; but he shall not hâve 
power to pay such debts of longer standing without f urther order of this 
court. ' 

" In the case of Olark v. The WUUameport é Elmira R. Co. (suprême 
court of Pennsylvania) that part of the order appointing the receiver, 
which had directed him to pay — 

" 'Ail sums due or maturing to the employés of said railroad, and the 
amounts due and maturing for materiali and supplies about the opération 
for the use of said railroad,' — 

— " was objected to ; but the court held that thia direction in the order 
■was proper, and should ' e retained, notwithstanding the objection, iiirong, 
J.jSaying: 

" ' There is obvions justice in paying out of the gross bills of the railroad 
the workingmen and material men who hâve kept it in use. Their labor 
and supplies bave enured to the benefit of the mortgage bondholders ; and 
if they had been paid at the time when the la'ior and materials vi^ere fur- 
nished, as they should hâve been, even in préférence ta the mortgagees, 
no one could hâve coraplained. Their preferment now places the mort- 
gage bondholders in no worse condition than they would hâve been if 
payment had been made when the debts were contracted. The equity of 
the employés was then superior, and I am unable to see why it is less 
now.' 

" The learned judge thcn refers to several authorities, and overrules the 
raotion to amend the order to the receiver, either by striking out the 
direction which was complained of, or by addlng thereto a proviso that 
notbing therein contained should in any wise aSect or préjudice the rights 
at law or in equity of the flrst-mortgage bondholders. This opinion of Jus- 
tice Strong has not been reported, but we hâve examined a printed copy 
of it. It is amply supported by the suprême court of the United States in 
the case of Fosdick v. SchaXl, 99 U. 8. 235, hereafter referred to ; and see, 
also, Qurney v. The Atlantic é Qreat Western R. Go. 58 New York Court 
of Appeals, (13 Sickels,) 358. 

" The rule foUowed by your honorable court, in its decree appointing 
thèse receivers, thus appears to be firmly established ; and the grounds 
upon which it is based, and which are set forth in the opinion of Justice 
Strong, to which référence has just been made, are also stated in tlie 
opinion of Chief Justice Waite in the case of Fosdick v. Schall, supra; and 
it may now be taken to be the well-settled doctrine of the American 
courts, that where the holders of railroad mortgage bonds obtain the 
appointment of a receiver, pending proceedings for foreclosure, the court 
will apply the net income, in its discrétion, to the payment of the employés, 
and of the material men, who hâve furnished the, labor, materials, and 
supplies necessary for the opération of the road. In some of the cases, a 
limit as to the time within which the labor must hâve been performed, or 
the materials or supplies furnished, has been flxed ; but there is nodeflnite 
rule as to the time to be designated, and in every case it must dépend upon 
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the discrétion of the chancellor as to what time, if any, should lie named. 
in the présent case, however, the absence of such provision is unimpor- 
tant, as ail the materials and supplies in question were f urnislied af ter the 
firat of January, 1880, and the order appointing the receivers was made 
upon the twenty-fourth of May of the same year, ao that the period dur- 
ing which the materials and supplies were furnished doea not extend 
beyond flve months prior to the decree, and if the ordev had been limited 
to that period it would hâve been supported by the précédents. 

" The doctrine of which lye hâve been speaking is not in conflict with the 
priority secured by the mortgage' to the bondholders, nor does it defeat 
their lien. When foreclosure takes place no one can compete with the 
mortgage creditors in the distribution of the proceeds of the mortgaged 
property ; but the fund which is now the subject of administration is that 
merely which arises from carrying on the business of the corporations 
défendant, under the orders and direction of the court, and it therefore 
may justly be applied as the chancellor shall flnd to be équitable. 

" Thia fund being producod by the administration of the court itself, is, 
it should also be stated, to be distribnted according to the weil-regulated 
discrétion of the court, and it foUows that material men, as well as others 
who participate in that distribution, must submit to such terms as 
the court may impose ; and no order will be made requiring payment at 
such times or in such manner as will embarrass the receivers in the con- 
duct of the business. In the présent case we fully concur with the coun- 
sel for the receivers that it will not be possible to fix a definite time for 
payment of the claims now under considération. The receivers are 
virtually in the position of trustées charged with the uuty of pro- 
'ecting the properties in their hands for the beneflt of ail parlies in 
interest so far as it may be possible for them to do so. Many of the proper- 
ties are subject to liens or rentals, but are of much greater value than the 
amount of the encumbrances or charges upon them. When the income 
from a particular property will more than pay the charges upon it, it is 
plain that the revenue should be flrst applied to such payments ; and, even 
in cases where no income is received, it is still tlie obvioug duty of JJhie 
receivers to préserve those asaets which hâve an undoubted margiu of 
value. It may be netessary, therefore, for the beiiefit of the estate as a 
whole, to apply earnings of either company to protect valuable invest- 
ments, and for this reason to postpone somewhat the creditors holding 
thèse claims for materials and supplies. We are, however, satisfied that 
a certificate of indebtedness would be of much importance to t" ose who 
otherwise might be greatly inconvenienced by failing to receive pay- 
ment as they had expected, and we see no objection to giving to this class 
of creditors certiflcates in the form embodied in the decree which we 
recommend at the end of this report. 

" In addition to.the facts which we hâve already stated, we report, from 
the évidence adduced before us, that the amount due and maturing for 
materials and supplies by the Philadelphia & Reading Railroad Com- 
pany is about $1,265,000 to the twenty-fourth day of May, 1880, and that 
the amount due for materials and supplies by the Philadelphia & Reading 
Coal & Iron Company to the same date is about $550,500." 
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The masters reported a form of order authorizing the issue 
of oertificates for the amount due, bearing interest, and pay- 
able out of any funds in the hands of the receivers applicable 
thereto at such date as might be fixed by the receivers after 
30 days public notice. 

Samuel Dickson, R. L. Ashhurst, and James E. Oowen, for 
receivers. 

MoKennan, C. J. The order referred to in the foregoing 
report was made with spécial référence to the principles an- 
nounced and discussed in Fosdick v. Schall, 99 U. S. 235. It 
was deemed to be a full warrant for the order, as was also 
the manifest justness of the method of appropriation pre- ' 
scribed. The masters hâve shown that it bas also the sup- 
port of other adjudications, and specially of the judgment of 
the eminent circuit justice of this circuit, whiehof itself com- 
mands controlling considération in this court. 

The report of the masters is therefore approved, and it is 
directed that an order be entered in the form therein recom- 
mended by them. 



Tayloe and others v. The Philadblphia & Ebading E. Co.* 

Fabmers' & Meohanics' Nat. Bank of Philadelphia v. Samb. 

[Circuit Court, E. D. Pennsylvania. January 21, 1881.) 

1. EqUITT — CORPOBATIOK IN HaNDS OF ReCBIVERS— WhAT MATTBBS 

NOT "WlTHIN JUaiSDIOTION OP CoUKT — AUNUAL MbETING OP STOOK- 
H0LDBK8. 

As the object of the appointment of receivers of a railroad is to pré- 
serve the property for the beneflt of creditors, the court has no other 
function to exercise than that which will assist in carrying out this 
object. 

2. Samb. 

The court will not, upon the pétition of the company flled in the 
suit in which receivers were appointed, take jurisdiction of and décide 
a question as to the propriety of postponing a meeting called for the 
élection of offloera, which question has no relation to the objects for 
which the receivers were appointed. 

*Eeported by Frank P. Prlchard, Esq , of the Philadelphia bar. 
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Pétition by a railroad oompany then in the hands of re- 
ceivers, presented to the court which had appointed the 
receivers, and setting forth that owing to an accidentai mis- 
take a call issued for the annual meeting of stockholders for 
the élection of officers was inconsistent with the by-laws, and 
that owing to the temporary absence of the président on busi- 
ness for the Company and to other reasons it was désirable to 
postpone the holding of such meeting. The petitioners prayed 
for leave to withdraw the call for the meeting, and to hold 
such meeting after the return of the président, at a day to be 
fixed by the court. The pétition was referred to spécial mas- 
ters, before whom it was opposed by certain shareholders. The 
masters reported as follows : 

" The only averments upon whioh jurisdiction is predicated are con- 
tained in the flrst, second, and eleventh paragraphs of the pétition. In 
substance they are : 

" That your honorable court bas appointed receivers of the property and 
franchises of the railroad company, who are now in the fulî exercise of 
their oflBce, and that the company has been restrained from interfering 
with the management of the property by the receivers ; that the duties 
imposed by the charter of the company upon its oflScers, as to the care 
and mangement of the corporate property, must necessarily be disoharged, 
if discharged at ail, in subordination to the receivers ; and that the action of 
the company, in electing ofBcers, may be made the subject of direction of 
the court. 

" It is also averred (paragraph 1) that leave has been granted ' to any 
person in interest to apply for further directions. ' This is tnie. Such 
leave was included in the decree of May 24, 1880, by which, upon the bill 
flled by Moses Taylor, the receivers were appointed. But leave to apply 
does not prédétermine that every application which shall be made in pur- 
suance thereof will be sustained, or that the subject of every such appli- 
cation will be within the jurisdiction of the court in the cause to which 
the leave relates. This is self-evident, and therefore the only subject, 
which upon this point is worthy of discussion, is as to whetherthe jurisdic- 
tion now asserted has really any existence. 

" It has been argued by the counsel for the petitioners that this subject 
has been already substantially passed upon by the court, and is conse- 
quently now beyond pi'opriety of question by us. If we could agrée 
with them that the court has decided the matter, we of course would adopt 
their conclusion, and would not undertake to discuss the correctness of the 
décision ; but we do not think that the court has made any such adjudica- 
tion. This position of counsel for petitioners has been based by them upon 
the contention that the decree of May 24, 1880, under which the receivers 
were appointed, made them receivers of ail the franchises of the corpo- 
ration, as well as of its property, and that subséquent orders, which 
hâve empowered and directed the officers of the railroad company to 
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do certaio tliings, show that the court has assumed the contrôland direc- 
tion of the exercise of aU the corporate powers. 

" The bill did'not pray îor the àppointment of receiVers of the corpo- 
rate franchises of the Company, but only of its property, ' with such 
powei- and authority in regard to the préservation ând Use of the same i» 
to the court shall seem bèst adapted to protect and promote the intei-ests 
of ail persons having any interest therein.' The dec'ree does, in terms, 
appoint receivere of the ' prbperty, privilèges, franchises, and powers.' 
It was not sought by the bill to erect the receivers into a corporation, nor 
to dévolve upon them ail the franchises of the railroad company, inclùd- 
ing its franchise to be a corporation, and bo to dissolve or extinguish'the 
corporate existence of the latter. We do not think that it was Intèndied 
to extend the decree in this particiilar beyond the pràyer of the bill. In 
both it seems to hâve been remembered that to make the àppointment of 
the receivers of any use, and their possession of the property availabié,',it 
■Was requisite that they should be allowed to exercise such of the fran- 
chises of the corporation as would be necessary for the opération of its 
'property,' and the realization of income therefrom ; and for this reason, 
and with this intent only, as we think, the words ' privilèges, franchises, 
and powers' were added. This construction of the deçree is, in our opin- 
ion, necessary to its support in point of law,~and is in harmony with its 
final clause, which orders an injunction against the railroad company to 
restrain them, not from performing any and every corporate act, but only 
from such ftcts as would interfère with the receivers in managing the prop- 
erty. 

' " We conclude that the court did not, by this decree, either vest in the 
receivers, or take under its own immédiate control, ail the franchises 
of the railroad company, but merely conferred upon the receivers thé 
right to exercise such of them, to the exclusion of the company and 
its offlcers, as are incident to the possession and management of the prop- 
erty of the corporation ; and that the franchises which relate solely to 
the existence of the corporate body, and the maintenance and control 
of its organization, (as the holding of its annual meetings ànd the élec- 
tion of its offlcers,) continue undisturbed in the corporation itself, and in 
its stockholders and board of managers. 

" The subséquent orders of the court, to which référence has been made, 
and by which certain directions hâve been given to the offlcers of the 
railroad company, do not conflict, in our judgment, with the conclusion 
to which we hâve above arrived, They hâve ail been ex parte. No per- 
son has appeared to oppose them. No question was made as to their 
propriety, and we do not think that there can be any réasonable doubt 
that they were properlymade upon the applications'which induced them. 
The order of June 9, 1880, is the most gênerai one, and it is that which 
has been most particularly referred to before us. It may be taken as a 
sample of ail of them. By it the offlcers of the company were empowered 
and directed, when requested by the receivers and authorized by the 
riiaSters, to make such deeds, contracts, bonds, bills, notés, or other in- 
struments of writing as shall be necessary in the conduct of the business 
of the corporation. This is not at ail inconsistent with the rétention 
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by the corporation and its offlcers of the possession and control of ail of its 
franchises, the exercise of which would not conflict with the receivers in 
the performance of their duties. The order clearly recognizes that the 
corporation still continues to exist, and the permission ■which it granta to 
the offlcers of the corporation ia applicable only when action is requested 
by the receivers. It refers to a class of acts which would, or — as is 
quite sufflcient for the présent purpose — which might afEect the admin- 
istration by the receivers of the property in their hands. It was, we be- 
lieve, intended merely to facilitate their management and use of that 
property, and we think it would require a very strained construction of 
this or of any similar order of the court to enable us to hold that they 
eitherafflrmed that the court had previously assumed the control of ail 
the corporate franchises, or that it intended to do so in mailing such 
orders. 

" It was further argued, however, that, apart from the language of the 
decree of May 24, 1880, and of the subséquent orders, the eJQEect of such a 
decree as was made ia, upon any interprétation of it, to put the court iu 
control of ail the franchises of the corporation, and therefore to draw to 
itaelf a directory jurisdiction with respect to every subséquent corporate 
act. Thèse proceedings hâve been instituted upon the mortgage dated 
Deoember 1, 1876, known as the income mortgage, and upon the mort- 
gage dated July 1, 1874, known as the gênerai mortgage. Each of thèse 
mortgages includes franchises of the company, by a clause substantially 
the aame, being the franchises ' connected with or relating to the afore- 
said railroads, other premises, or any of them ;' that is to say, connected 
with or relating to the property mortgaged. The statute of Pennaylva- 
nia of April 8, 1861, (Purdon's Digést, 290, pi. 49,) and ita suppléments, 
were referred to, as showing that, upon a sale under thèse mortgages, 
the franchises would pass, and it was thence argued that receivers ap- 
pointed under the same mortgages, pending proceedings for forecloaure, 
must hold the same franchises which, upon sale, would vest in the pur- 
chaser. The law authorized the mortgage of franchises, but to make the 
pledge of them subtantially available to the pledgee it was necessary 
that the law should do something more ; that it should provide some 
means by which, upon the pledge being enforced by aale, a corporation 
composed of the purchasera might be called into being for the enjoyment 
of those franchises. Ko provision whatever has been made for divest- 
ing the corporation mortgagor of its franchises and vesting them in the 
mortgagee, or in any other person or persons, except by, and not until 
after, a sale under the mortgage. Until that time, at least, the orig- 
inal corporation continues to exiat, and to be in possession of ita franchise 
to be a corporation, and it cannot be dissolved or extinguished except by 
législative action, constitutionally taken, or by the judgment or decree of 
a court of compétent jurisdiction, entered in pursuance of proceedings 
duly instituted to that end. Moreover, an examination of the Pennsyl- 
vania statutes, before referred to, shows that the corporation, for the 
existence and organization of which they provide, is to be a ne/uo corpora- 
tion ; Us franchise to exist is, therefore, derived from those statutes, and 
not from the charter of the original company, although from the lattei 
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the new corporate body takes, witli the property of the old eorporation, 
ail franchises which had been conferred upon it, which afEect or relate 
to the enjoyment of that property. 

" It was earnestly urged upon us, that inasmuch as an injunction 
against the company had ordered it and its officers to do no act which 
would interfère with the receivere, that theref ore it was entirely proper that 
the board ol managers, being in doubt as to their right, in view of that 
injunction to perform certain acte, should apply to the court f rom which 
the writ had issued forleave and instruction ; and upon this ground, also, 
the claim of jurisdiction in the court was stro gly pressed. In this con- 
nection our attention was called to the fact that the pétition doea !not 
aver that the permission of the court, which is now asked, is neces- 
sary, but merely that it is proper that it should be obtained. We do not 
think that this application has been improperly made ; but what should 
bç done by the court is a différent question. The court may either grant 
or refuse the authorization for which it is asked, but it may also décline to 
to act at ail upon the application; and if we are right in thinking that 
it is without jurisdiction, the latter, in our opinion, would be the proper 
course. Although the pétition is, in f om , that of a party under injunc- 
tion, asking leave to do that which, if done without such leave, he allèges 
might subject him to punishment for contempt, we cannot shut our eyes 
to the fact that a serions conflict is at the bôttom of the matter, and that 
the court, in granting the leave asked, would be virtually deciding a 
contested question of great magnitude and importance. Therefore it is 
that we think the court should not, if of opinion that the thing proposed 
to be done would not be transgressive of the injunïiwn, grant leave tj 
do it as a thing indiffèrent, but should, ft>r the reason thaï th<! cortem- 
plated act is not affected by the injunction, whollyabstain fronimaklng 
any order with respect to it. 

" We are of opinion that the pétition should be dismissed." 

Thomas Hart, Jr., John G. Johnson, and James E. Gowen, 
for petitioners. 

John J. McCook, Ashbel Green, and John G. BuUitt, for op- 
posing shareholders. 

McKennan, 0. J., (orally.) In the présent condition of my 
mind I must refuse this application. The custody of the 
property of this railroad devolves upon the receivers ap- 
pointed by the court. They are custodians of it for the 
benefit of the creditors. As the object of the whole'proceed- 
ing is the préservation of the property for the benefit of the 
creditors, I do not think the court has any other function to 
exercise than that which wili assist in carrying out the object 
to which I hâve ref erred, nor do I think that the court should 
stretch its power beyond that, however désirable it might bc 

v.7,no.4— 25 
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for the court to do so. The receivers must take care of the 
property — do what is absolutely neoessary to préserve it for 
the benefit of the creditors ; and I am unable to see that the 
power which the court is asked to exercise is pertinent to any 
such purpose, and, therefore, without stating any more in 
détail the reasons which hâve led me to that conclusion, it is 
Bufficient for me to say that such is the impression I hâve 
now, and I must refuse the application. 
Pétition refused." 



Taylor V. The Philadei.phia & Reading Railroad Co. 
and others.* 

McCai,mont t». The Philadelphia & Reading Raii,road 
Co. and others. 

(Cireuit Court, E. S. Pennsylvania. April 21, 1881.) 

1. CoBPOKATiON— Railroad— Ui.TRA Yiebb— Power to Borrow Money 

—Issue op Irrbdebmable Bonds— Obligations Extitli*g Holder 

TO fHARB ONt,T IN PROFITS. 

Under an autliority to borrow money a railroad company has no 
right to raise money by the issue of irredeemab!e bonds entitling the 
holder merely to a share of the earnings after the payment of a cer- 
tain dividend to the stockholders. 

2. SAMB — MORTGAGE TO SeCURE PbBPETUAL BoNDS. 

Nor has it the right to issue interest-bearing bonds, secured by 
mortgage, if a portion of such bonds are perpétuai. 

3. Samb. 

A railroad company, after insolvency and appointment of receiv- 
ers, adopted a plan by which, in order to pay the floating debt, income 
bonds were to be issued and sold entitling the holder to a certain div- 
idend and share in the profits after payment of a dividend to stock- 
holders ; and, in order to retire and pay the mortgage debts of the 
company, bonds secured by a new mortgage for the whole amount oi 
such debts were to be executed, some of which were to be payable in 
50 years, and the others to be perpétuai. Hdd, that in the absence of 
express législative authority the issue of such obligations was beyond 
the power of the company, and would be restrained by injunction al 
the suit of stookliolders. 

♦Repoited by Frank P. Prichard, Esq., of the Philadelphia bar. 
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This was a hearing upon two motions, — one for a prelimi- 
nary injunction on a bill filed by stockholders of a railroad to 
restrain the company, which was then in the hands of re- 
ceivers, from issuing certain "deferred bonds" and from 
executing a certain mortgage upon its road; and the other 
for the rescission of an order made in the suit in which the 
receivers had been appointed, and authorizing the issue of 
the said "deferred bonds." The facts appearing by the bill, 
pétition, and affidavits were as follows : 

The Philadelphia & Reading Railroad Company is a corporation char- 
tered by the législature of Pennsylvania. Its charter gave it a gênerai 
power to mortgage its property, and a supplément thereto provided as 
follows : 

" That the président and managers of the Philadelphia & Reading Rail- 
road Company may * # # aecure such issues of bonds as they may 
deem advisabîe to make, bearing such rate of interest, with or withont 
provision for the paymeat of taxes on the said bonds, and payable at such 
times as the président and managers may provide, either in United States 
money or sterling, by mortgagiiig, from time to time, the vfhole or any 
part of its railroads, real and personal estate, and corporate rights and 
franchises, acquired or to be aoquired, and may dispose of the said bonds 
at such price and in such manner as they may détermine ; and any such 
mortgage may, at the option of the said président and directors, be made 
to secure bonds to be subsequently issued, as well as tliose issued prier to 
or contemporaneously with the date of the said instrument." 

From time to time after its organization the company negotiated loaus 
of money, to secure which it executed successive mortgages upon its road. 
It also accumulated a large floating debt. In 1880 it became unable to 
meet its obligations, and on May 24, 1880, upon the suit of mortgage cred- 
itors, receivers of the corporation and of ail its property, privilèges, 
franchises, and powers, were appointed by the United States circuit court 
for the eastern district of Pennsylvania. At the same time the court 
appointed two spécial masters in the cause. On November 16, 1880, the 
railroad company and its receivers joined in a pétition to thâ court, set- 
ting fortli that the foUowing proposition had been made by responsible 
parties for securing a contribution equal to $15 for each share of stock 
for the purpose of paying ofE the floating debt, viz. : 

" The company is to issue 686,000 obligations of a par or nominal value 
of $50, to be known as deferred income bonds, on which interest only is 
to be payable, and that out of the annual surplus profits of the company 
remaining after the payment of a 6 per cent, dividend on the common 
stock. Thèse remaining surplus profits are to be first applied to the pay- 
ment of a yearly interest, not exceeding 6 per cent, on the deferred in- 
come bonds, and after each class has had 6 per. cent., the deferred income 
bonds are to rank for further dividends pari passu with the common 
stock. The right of the latfer to this participation in the surplus profits 
of the company is to take etïect as of December 1, 1880. 

" The deferred income bonds are to be issued at 30 per cent, of their 
par value, or $15 per bond, payable in instalments, as follows : Three 
dollars on subscription, four dollars one month thereafter, four dollars 
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three months thereafter, and four dollars flve montlis thereafter, with tho 
right to pay up in full at any time under 6 per cent, per annum discount. 
Scrip transférable to bearer will be issued if desired on the payment of 
the flrst instalment. Bach stockholder is to hâve an option of taking a 
ffiro rata share of thèse obligations, and ail not thus taken are to be 
awarded to an association or syndicate of the promoters of the plan, by 
whom its success is to be guarantied by the deposit of the sum of $2,058,- 
000. * * * * The Company is to pay tho guarantors a commission 
of 5 per cent, on the proceeds of the issue of deferred income bonds, 
and the net proceeds of the issue are to be applied to the payment of the 
floating debt." 

The pétition prayed that the court would approve of the issue of de- 
ferred income bonds of the character above stated, and that the money 
realized therefrom should be paid to the receivers and applied to the pay- 
ment of the floating debt. This pétition was accompanied by the report 
of one of the spécial masters, acting alone, in the necessary absence of the 
other, and approving the proposed soheme. On November 18, 1880, the 
court entered a decree granting the prayer of the pétition, and authoriz- 
ing and empowering the railroad company to issue the said bonds. 

On December 7, 1880, the board of managers of the railroad company 
authorized the président to issue the said deferred income bonds. At the 
same time they approved and adopted a plan laid before them by the prés- 
ident to issue, in addition to the income bonds, a new Consolidated 5 per 
cent, funding mortgage, to secure bonds to the amount of $150,000,000, 
which were to be used for retiring ail the outstanding obligations of the 
company. Thèse bonds were to be divided into two classes — A and B. 
Class A were to be either perpétuai or 50-year obligations, with provision 
for renewal at the end of 50 years. They were to hâve priority over elass 
B, and were to be used in retiring the earlier obligations of the company. 
The interest on them was to be cumulative, and subject to be collected by 
légal proceedings upon any default. Class B were to be perpétuai obliga- 
tions, and were to be used in retiring the later obligations of the company. 
The interest on them was to be cumulative, but no suit could be brought to 
recover suoh interest until three years after default. On the same day 
the receivers of the company approved this plan, and authorized the prés- 
ident of the company to carry it into eft'ect. In pursuance of this author- 
ity, subscriptions were invited for the deferred income bonds, and were 
received from varions parties. In the prospectus inviting thèse subscrip- 
tiens it was stated that the plan was simply a method of obtaining a 
voluntary contribution from the shareholders, by oflering them a rever- 
sionary interest in the earnings, and that the bonds would be irredeem- 
able. Subsequently certain mortgage bondholders of the company, who 
were also stockholders, flled a pétition for the revocation of the order of 
November 18, 1880, and also, as stockholders, flled a bill in equity, and 
moved for an injunction restraining the issue of the income bonds and the 
exécution of the $150,000,000 mortgage. At a preliminary hearing, on 
Pebruary 14, 1881, upon thèse motions, the court modified the order of 
November 18, 1880, so that it should read as foUows : 

"And now, February, 14, 1881, this motion having been f ully argued by 
counsel and duly considered by the court, it is now ordered that ^uch part 
of the said order of November 18, 1880, as purports to confer authority by 
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thîs court upon the PhiladelpWa & Reading Railroad to adopt and carry 
into eflect the deferred-bond plan, triiich is generally described in said 
order, be and the same is hereby revoked, and that the said order shall be 
construed and taken only as relieving said company frôm the effect of the 
injunction ordered by this court when receivers of the property of the said 
Company were appointed, by permitting it to exercise, upon its own re- 
sponsibility and according to its own légal discrétion, such powers as its 
charter conf erred upon it in providing means for the payment of its debts 
in the mode proposed." 

The court then continued the hearing until March 25, 1881, and in the 
meanwhile restrained the respondents from doing any act by which the 
railroad company might be deflnitely bound with respect to the deferred- 
bond plan or the $150,000,000 mortgage loan. On March 25th a final 
hearing was had upon the two motions. 

Richard C. Dale, Ashbel Green, and John C. Bullitt, for 
complainants. 

John G. Johnson and James E. Gowen, for respondents, 

Richard C. McMurtrie, for a subscriber to the deferred 
bonds. 

McKennan, c. J. The présent proceeding is two-fold: 
First, to obtain a rescission of an order made November 18, 
1880, by one of the judges of this court at chambers, touch- 
ing the issue by the Philadelphia & Eeading Eailroad Com- 
pany of $34,000,000 of "deferred bonds;" and, second, to en- 
join the issue of such bonds. 

Whatever may be the literal import of the order of Novem- 
ber 18, 1880, only the significance and effect of an order by 
consent can be given to it. The pétition for it was referred 
to one of the masters in the cause, His report was favora- 
ble. AU classes of interest supposed to be affected by it were 
apparently represented and concurring, and it was, therefore, 
made without argument and as of course. When it- was 
afterwards challenged by the complainants hère, the circum- 
stanees under which it was made were fuUy explained, and 
its phraseology was so changed as to exclude any inference of 
authoritative sanction of the plan referred to. The pétition 
for the revocation of the order must then stand upon the 
same footing as to merit with the motion for the injunction. 

The deferred-bond plan is challenged for the vital reason 
that the corporation is iegally incompétent to institute it. It 
is notably peculiar in its features. It is a proposition by the 
corporation that the stock ' and bondholders shall subscribe 



390 



FEDSBAL BSPOKTEB. 



and pay ratably over $10,000,000, to be used in extinguisli- 
ing the floating debt of the corporation; thai to eaeh sub- 
soriber shall be iasued a writing, the form of which is yet 
undetermined, entitling hitn to receive 6 per cent, on the 
Bum of $50 for each $15 paid by him ont of the net earn- 
ings of the corporation, after paying ail ftxed charges and a 
dividend of 6 per cent, upon the eommon shares, and that 
for further interest thèse subscriptions will rank pari passu 
with the eommon shares. Is this proposition, then, author- 
ized by the charter of the corporation ? 

The principle by which we must be guided in answering 
this question bas been so often the subjeot of judieial récog- 
nition that it has grown into an axiom of construction. It is 
this: That the exercise of powers which are not conferred 
upon a corporation by express concession or clear implica- 
tion must be taken as denied to it. It is thus comprehen- 
sively stated by Mr. Justice Miller, in Thomas v. The West 
Jersey R. Go. 101 U. S. 82: 

" We take the gênerai doctrine to be in this country, though there may 
be exceptional cases and aome authorities to the contrary, that the powers 
of corporations organized under législative stalutes are such, and such. 
only, as those statutes confer. Conceding the rule applicable to ail stat- 
utes, that what is fairly implied is as much granted as what is expressed, 
it remains that the charter of a corporation is the measurp of its powers, 
and that the enumeratlon of thèse powers implies the exclusion of ail 
others." 

Whatever power the défendant has in the premises can 
only be found in its gênerai authority to borrow money. 
Neither in the charter of the défendant, nor in the spécial 
act which authorizes it to sell bonds, which it may issue be- 
low par, is anything contained to legalize the contested 
proposition, unless it can be put on the footing of a loan. 
Has it then this character ? I think plainly not. It does not 
propose to create the relation of debtor and creditor between 
the défendant and the subscribers. The money obtained by 
the défendant could not be regarded as borrowed, because 
that implies re-imbursement, and it is not demandable by 
the subscribers or payable by the défendant. It has not the 
essentiail and distingaishing qualities of a loan. It contem- 
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plates a stipulation that the subscribers, in considération of 
the Bums paid — not lent — by them, shall be entitled to re- 
ceive, in a remote and uncertain contingency, a portion of 
the defendant's earnings, to be measured by a certain rate 
per cent, upon three times the sums paid by them, and after 
that shall participate with the oommon shareholders in the 
division of the residuary earnings. By what allowable défi- 
nition of a loan or borrowing such a transaction can be 
embraced I am at a loss to conceive. Nor will the fact that 
it is to be evidenced by the sealed wxiting of the défendant 
change its inhérent character and bring it within the range 
of a power to which it is not otherwiae referable. 

In one respect, and in one only, does the plan proposed 
resemble a loan, and that is In the resuit to be attained. 
They are both expédients for raising money, but the method 
of accomplishing this resuit is of the essence of the power of 
the corporation. If its employment bas not explicit légal 
sanction it cannot be made available. If the défendant were 
ofifered a rental for its property amply suf&cient to relieve it 
from the burden of embarassment with which it is now 
struggling, unless it could show that its législative creator 
had endowed it with a right to make a lease, it could not 
accept such relief. Thomas v. West Jersey R. Co., ante. And, 
although it bas power to acquire real estate for ail necessary 
corporate purposes, no one would maintain that it could law- 
fully enter into a contract for the purchase of real estate 
merely to resell and thereby realize large gains. Authority 
to raise money by borrowing does not imply the use of another 
and différent method of raising it, however well adapted to 
the end it may be. Even in the prospectus issued by the 
président of the défendant (Exbibit 1) the proposed issue of 
"deferred bonds" is not in any aspect treated as a loan, and 
the System is correctly stated to be new in the United States, 
and to bave been frequently adopted in Great Britain with 
great benefit to the companies and to subscribers. But we 
know that in Great Britain this "system" is expressly author- 
ized by statute, and hence it may be assumed that such lég- 
islation was deemed necessary to legalize a resort to it. Is 
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not this suggestive of the inference tliat, although it has been 
proved to be of great benefit in Great Britain, it is "new" in 
this country, becanse it has been regarded as without neces- 
sary législative authorization ? 

I am, therefore, of opinion that the issue of "deferred 
bonds," as proposed, is without warrant of law, and that the 
order of November 18, 1880, ought to be revoked and a pre- 
liminary injunction granted, and it is so ordered. 

BcTLEB, D. J., concurring. I propose to consider oue only 
of the several aspects in which this case has been presented. 
Are the contemplated acts charged in the bill ultra vires — 
inother words, hâve the défendants lawful authority to do 
what is proposed by the "deferred-bond seheme?" As de- 
scribed in the president's "plan for financial re-organization," 
in the directors' and receivers' pétition to the court, of No- 
vember, 1880, and in the i^rospectus subsequently issued, 
and as illustrated by the sample before us of certiflcate or 
bond to be delivered to subscribers, it proposes an issue of 
$34,300,000 irredeemable income bonds of $50 each, at the> 
price of $15 per bond, with interest at the rate of 6 per cent, 
on the face value, payable annually out of such surplus earn- 
ings as may remain after defraying expenses and affording 
dividends of 6 per cent, to the common stockholders, with a 
right to share equally with such stockholders any balance 
that may remain after 6 per cent, is thus paid. In the lan- 
guage of the president's London address, of December 23, 
1880, it proposes to give — 

" To every one who will pay $15 an obligation for the nominal value of 
$50, wWch is never to mature — ■with no liability on the company's part to 
pay the principal, and which shall entitle the holder, after the common 
shares have had a dividend of 6 per cent. , to ail that is earned up to 6 per 
cent., and thereafter to a further dividend paripassu with the common 
shares." 

That the défendants have power to borrow money is not 
questioned, and could not be. The plaintifs assert, however, 
that this is not a proposition to borrow money, but a seheme 
to sell stock. The défendants claim that it is strictly a prop- 
osition to borrow — conceding that, if it is not, but virtually 
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is to sell stock, they hâve no lawful authority to carry it out. 
ThuB a vital issue of law is sharply defined and presenteii. 
It is one that neither requires nor admits of extended discus- 
sion. Every admissible définition of the term borrow or 
loan, as applied to money and commercial transactions, 
embraces an obligation to return the property borrowed. A 
loan of money is universally understood to be the delivery of 
a certain sum to another, on contract for its return, generally 
with interest, as compensation for its détention and use. To 
call the payment of money to another, who is to receive and 
permanently retain it as his own, in considération for an 
annual benefit or profit, a loan, would seem to be a plain 
misuse of language. 

There is no such thing known to commerce or transactions 
in money as an irredeemable loan in the sensé hère involved. 
Governments hâve issued obligations without provision or 
stipulation for repayment of the principal borrowed; but 
such obligations are redeemable at pleasure. Running, how- 
ever, for an indefinite time, with no power in the holder to 
exact payment, they hâve corne to be regarded as irredeem- 
able, and an investment in them is, therefore, treated and 
described, not as a loan, but as the purchase of an annuity 
or stock. Aside, however, from the abstract considérations 
involved in defining the term borrow or loan, the corporate 
powers of the défendants to borrow money must be held to 
apply only to such methods of borrowing as fall within the 
ordinary sensé of the term — as understood by the commu- 
nity, and illustrated in commercial transactions. Applying 
this test to the proposition hère under considération, it be- 
comes plain that the transaction contemplated is not a loan. 
The certificate proposed to be issued would vest in the owner 
a joint interest with the common stockholder in the capital 
or property of the corporation, an interest purchased with hi» 
money, the eamings of which would be paid to him in divi- 
dends. 

In every essential respect, therefore, he would be a stock- 
holder. The circumstance that he could not vote for direct- 
ors would not change the character of his interest, or the 
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nature of his relation to the company and its property. 
His situation would be similar to that of a silent partner in a 
commercial firm. The proposition, therefore, is for the sale 
of interests in the capital of the corporation — a sale of shares, 
shorn of the privilège of voting, with the right to dividends 
regulated by contract. It -would seem that the défendants 
contemplated, in the beginning, a sale of stock in the usual 
form, calling the transaction by its proper name. Testimony 
taken by the master tends to show this. The absence of 
power to make such sale, and the apparent impossibility of 
borrowing money at the usual rates, and by the usual meth- 
ods, and the obstacles interposed by usury laws, doubtless 
led to the change of plan, which, however, is little, if any- 
thing, more than a change in name. 

The original thought and purpose hâve so far remained in 
the minds of the projectors, that the annual payments con- 
templated are still called "dividends," as appears by the 
"plan for re-organization," the directors' pétition to court, the 
"prospectus, " and the preaident's London address, while the 
scheme itself is described by them as an "issue of stock," 
and called such in the circular (known as Exhibit K,) wherein, 
it is said, this 

"Issue of stock, with such prospects at $30 per $100, ought to produce a 
large bonus to such shareholders as may désire to sell their allotments, as 
its prospect of dividends is much better than those of marij existing 
Ktocks standing at a higher priée." 

The English précédents which appear to hâve suggested 

this scheme, were, so far as we bave been referred to them, 

ail sales of stock in the usual form. In his London address 

the président said : 

" This scheme is not à new one. Other companies in England hâve 
adopted this plan before. Within the last flve or six years, according to 
a statement furnished me, the London, Brighton & Boutheast Eaiiway 
issued £1,500,000 worth of ordinary stock at 45 per cent, of its par value. 
The Grand Trunk Railway of Canada issued £7,500,000 of ordinary stock 
at £22 88. 1 am told that the Manchester, Bheffleld & Lincolnshire Com- 
pany has issued £1,100,000 of ordinary stock at 60 per cent., and therefore 
we are not the flrst company to adopt a new scheme, which has been her- 
alded by a good many people with a vast amount of ridicule." 

Thus it appears by the statements of the président not 
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only that the English précédents -were issues of ordinary 
stock, but also that he regards this scheme as precisely the 
same. The unfortunate distinction, however, betweën it and 
the précédents is, that they were authorized by statute, while 
it is not. The 26th and 27th Victoria, of July, 1863, known 
as "The Companies' Clauses Act," provides not only for the 
issue of ordinary stock or shares at less than the par value, 
by railway companies chartered in pursuance of, or conformity 
with it, but also for an increase of the capital by an issue of 
what is called debenture stock. That the défendants hâve 
no authority to issue stock for the purposes involved in the 
scheme under considération, is not only clear on examination 
of the charter and subséquent statntes relating to the sub- 
ject, but is fuUy conceded by their counsel. The proposed 
mortgage for $150,000,000 being liable to the same objec- 
tion, as respects a part of the bonds proposed to be secured 
thereby, no further référence to it is necessary. 

KoTE. As stated in the opinions in the foregoing ease, aucb a plan as 
that proposed Vy the " deferred-bond" scheme is entirely new in tbis 
country. And I baye been unable to flnd any English décisions that 
would shed much ligbt on the particular question— an act of Parliament 
ezpressly autborizing sucb a scheme. But some of the ' ' preferred-stock" 
cases in this country présent strong points of analogy. The power of 
the corporation to create and issue sucb stock bas been sought to be 
maintained as f alling within the borrowing power of the corporation ; the 
plan, in fact, being Hsed for the purpose of raising money. In the case 
of Kent V. Quieksdwr Min. Uo., 78 N. T. 159, the Company being in need 
of funds, the stockbolders adopted a by-law providing that stockholders 
who should surrender their certiâcates and pay flve dollars on eacb share 
of stock should be entitled to the same number of shares of preferred 
stock, which should be entitled to 7 per cent, interest, to be paid out of 
the profits of the company, any surplus thereafter to be divided pro rata 
among common and preferred stockholders. The court held that it did 
not fall within the power to borrow money, and was vitra vires. Fdger, 
J., says : " It was not a borrowing. The idea of borrowing isnot flUed 
out unless there is in the agreement therefor a promise or understanding 
that what is borowed will be repaid or returned." Page 177. In thèse 
transactions, it is not by what name it is called, but what, in fact, tbe 
transaction is, that the courts consider. Thus, in Ohio, " pr^erred stock- 
Tioldera" bave been held to be creditors of the corporation, the transac 
tion really being a' borrowing of money, rather than the création of an 
additional and preferred capital stock. Burt v. BatÛe, 31 Ohio St. 116. 
But in that case the " stockholder" had not only not the right of voting, 
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bnt he was not interested in the earnings of the Company beyond a cer- 
tain flxèd per centum, (the légal rate of interest in that state ;) the princi- 
pal waa payable at a flxed time, and he was relieved of the liability to 
creditors prescribeo. by the constitution upon a stockholder. 

PRIVATE CORPORATIONS. 

I. DBFIKITIOIf, SODBCB, AND EXTENT OF PoWBRS, ETC. An act of a 

corporation is described as being vll/ra vires when it is beyond the char- 
tered powers of the corporation. A corporation dérives ail its power 
from its charter, and possesses only such powers as are thereby expressly 
or impliedly given. Many authorities hold that the charters of corpora- 
tions are to be construed strictly against the corporation, and that conse- 
quently by implied powers are meant only such as are necessarily incident 
to those expressly granted. Hunlington v. Savings Bank, 96 D. S. 388, 
393 ; Bradley v. N. T., etc.,B. Co. 21 Conn. 306 ; Pa. B. Go. v. Ganal Gom'rs, 
21 Pk.St. 22; Field, Corps. {248. For a full discussion of the subject, 
se« Çotteron Corps. { 31 et seq: Where the charter fixes the àmount of 
the capital stock and the number of sha^es, the amount cannot be in- 
creagêd or the number changed except in the manner expressly authorized 
by thé charter, subséquent lâw accepted by the stockholders, or articïes 
of association. BailwayCa.T. Atten-toni\& Wall:'338; JT; T., etc., B. Oo. 
V. Sehuyler, 34 N. Y, 30 ; Saiem, efc, Corp. v. Bopest 6 Pick. 23 ; Green'a 
Brice's Ultra Vir. (2d Ed.) 158, note a. Contra, Belmont v. Erie B. Ce. 52 
Barb. (N. Y.) 637 ; but see this case criticised, Jones, Rail. Secur. } 97. . Nor 
câi»' the character of the stock be, change;!, as by cr^ating a preferred 
stock, wittout express, au thority therefor, ^ Kent y. Quioksilveir Min. Co. 
73;'lT.'ï'. i59; Green's Brice's Ultra Vires,. (2d Ed.) , 164, and note a. 
Yëtj'iif all'the stockholders aasentçjl to such.change, it wjjl be aupportcd, 
in fàvor of one who bas acted thereon in good fait.h. Epnt v. Quicksilper 
Min. Go,, supra. But, to accomplish the purposés of its création, the 
corporation, by implication, has, to a large extent, the powers that aa 
individual would haye in the same position. Thompson v. Lambert, 44 
lowà, 239, 244; Pield, Corp. § 271. For -example, the power. to borrow 
money, and give the usual obligations therefor, is an acknowledged inci- 
dent, of a private corporation. Eield, Corp. i{ 249, 271; Green's Brice's 
Ultra Virps, (2d Ed.) 213. n. (a,) 223, note a, and cases cited. 

II. IiiLEGALiTT Are contracts merely ultra vires illégal î The earlier 
English cases certainly so held. Bast Anglian By, Co. v. EasternGo.'s 
Ry. Uo. 11 C. B. 775; McOregor v. Beal, etc., B. Go. 18 Q. B. 618; see, 
also, Leake, Contracts, 582 et seq.; 5 Am. Law Rev. 272, 282, article by O. 
W. Holmes, Jr. ; Green's Brice's Ultra Vires, (2d Ed.) 39 et seq. In the 
view tàken by thèse décisions, ccirporate charters were encroachments 
upon public right, and it was public policy to keep them strictly within 
the , limita prescribed by the organic law ; the law impliedly prohibiting 
acts beyond them. Consequently every act exceeding such limits violated 
such public policy and implied prohibition, and was illégal and void. Aa 
to such contracts, t^ere could be no ratification or estoppel. Id. ; Leake, 
Contracta, 602. Thèse vlews were at flrst accepted in this country, and 
the earlier cases rest on that basis. In an article lu the Central Law 
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Journal for April 29, 1881, (12 Cent. L. J. 386,) I hâve attemptedto bIiow 
that the reasons for such a doctrine hâve passed away, and that the more 
récent cases hâve repudiated it. The great increase in their number, and 
the faciiity with which they are now organized under the gênerai laws 
existing in most of the states, (taking the place of the former spécial 
act,) and many other matters that I hâve not space to mention, certainly 
indicate a most important change in the light in which corporations are 
viewed. And upon the weight of authority it is submitted that there is 
no implied prohibition of, nor is public policy violated by, corporate acts 
fiimply ultra vires, and, theref ore, they are not illégal. Union Nat. Bank 
v. Matthews, 98 U. S. 621 ; OU Oreek, etc., B. Oo. v. lia. Transp. Po. 83 Pa. 
St. 160 ; WMtney Arms Oo. v. BaHow, 63 N. Y. 62 ; 8taU Bd. ofAgric. v. 
aUizena 8t. B. Oo. 47 Ind. 407; Hays v. OaZion, ete.,Go. 29 Ohio St. 330, 
340 ; Darat v. Gale, 83 111. 136 ; and cases cited in Qreen's Brice's Ultra 
Vires, 2d Ed. 720, note, a, and 12 Cent. L. J. 389, note 29 ; but see 
Franklin Oo. v. Lew'Mon 8av. Bank, 68 Me. 43. ; Pa., etc,Go. v. Danàrîdge, 
8 Gill. & J. 248. Another question arises as to quasi public corporations, 
such as railroads, etc. They are invested with important public and gov- 
ernmental functions, and any attempt to use the i)0Wer of eminent do- 
main unauthorizedly, or any contract that tPould cônfliét with the dutîes 
that are imposed as the priée of thèir extraordinary privilèges, would 
violate public policy and be illeg;aï and void. TJiomas v. R. Oo. 101 U^. S, 
71, 83, 84; JF. Y., etc., R. Oo. v. ■Winans, 17 How. 30; Blachy/Dâ., etc., 
(7ffl«ai Ci>. 22 N; j. Bq. 130; A. é P: Tel. Ûo.ir. O.P. KJCo. IFed.'Rep. 
746, 747, 782; Bd. of Oorn'rs v,'L., 3r:WS.,etc.,B. Co;' 50 Ind. 85,. 108, 
109 ; Pollock, Contracts, ("Wald'S Ed.) 95, 96 ; sôe Mahoiiég ^.'Spring Val- 
ley, etc.,-Wor]cs, 52 Gai. 159. Gontracts ultra vires, whîch are po^itively 
prohibited eitherbythe charter or the '^ëneràl law, or arè'agaihst public 
policy, are illégal and void ; and either party to the contract àay inake 
the defence. Morris, etc., B. Co. v. 8usséx B. Oo. 20 N. J. Bq. 542 ; W: T., 
etc. , Ins. Oo. v. Ely, 2 Cow. 678 ; Utica Ins. Oo. v. Scott, 19 John! 1 ; Buttand, 
etc., B. Oo. V. Proetor, 29 Vt. 93, [Bedfidd, J.) But if the prohibition was 
intended simply as a rule forthe govemment of the corporation, and tlje , 
législature did not intehd to avoid the contract as against a party 
who has performed the contract, the pleà of ultra vires cannot be 
made. Union Bank v. Mattheics, 98 tf. B.' 621; Lake Bank v. North, 
4 John. Ghj 370, (Kent, Gh.) Thus, one who has borrowed money from 
a national bank will not be permitted to def eat an action therefor, on the 
ground that the loan exceeded the sum it waa permitted to lend. Oold 
Min. Oo. v. Nat. Bank, 96 U. S. 640 ; O'Harey. Nat. Bank, 77 Pa. St. 96, 
Contra, Crocker v. Whitney, 71 N. Y. 161. Or that an insurance company 
had loaned money for a longer time than authorized. Oermantown, etc., 
Ins. Oo. y. DJiein, 43 Wia.'^O. 

III. ExBCUTOKT CoNTKACTS. As to ultra vires contracts, which are 
wholly unexecuted, or those as to which the parties can be placed in statu 
quo, the plea of want of power is always available. The right of a stock- 
holder, or, under certain circumstances, of a créditer, (as in the principal 
case,) to restrain the corporation or its offlcers from doing acts and enter- 
ing into contracts ultra vires, is fully established. Dpdge v. Woolsey, 18 lïow 
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331j 341-5; Field, Corp. ^ 364, 271, 273. The courts will not enforce 
pyrely executory ultra «ires contracts, or award damages for their breach. 
Screven Rose Go. v. Philpot, 53 Ga. 625 ; Thomas v. BaUroad Oo. 101 U. S. 
71 ; Field, Corp, § 264. 

IV. Apparent Power. Where the question ofautliority dépends, not 
merely upon the provision of law authorizing the contract, but also on 
extraneous facts, the corporation ynW be estopped to pJead ultra vires as 
against a person without notice that the exercise was for a purpose, with 
an intent, or under circumstances unauthorized. Miners' Ditch Co. v. 
Zdlerbach, 37 Cal. 543, 686-7, 595 ; Bigelow, Estoppel, 423 ; Potts, Corp. 
§ 549 ; 2 Kent, 300, Holmes' note ; Ossipee ete.,Vo. v. Oanney, 64 N. H. 295, 
325-6. Thus, when a corporation has power under any circumstances to 
issue negotiable securities, the title of a borta fide bolder of such paper is 
no more liable to be impeached than that of any other commercial paper. 
Oelpekev. Citff of Dubugue, l Wall. 175; Tovin of Voloma v Eaves, 92 U. 
S. 484; Monument Nat. Bank v. Globe Works, 101 Mass. 57; Mad., etc., B 
Co. V. Norwieh, 24 Ind. 467 ; Field, Corp. h 270 ; Jones, Rail. Secur. H asi 
295. 

y. EsTOPFBL. As bas been seen, a contract is not illégal simply because 
it exceeds the powers of the corporation. Is the corporation, then, tibao- 
\ate\y incapable oi doing an act wbicb transcenda its powers? Theoret- 
ically, yes ; practically, no. The well-settled liability for torts, and in 
cases of apparent power, is tnconsistent with the idea that it is. See 
article on Ultra Vires by G. H. Wald, Esq., in 6 Cent. Law Jour. 2 ; Selden, 
J., in Bissell y. Bailvsay Oos. 22 N. Y, 2S2-3. And it would seem to be 
established by the more récent décisions that, where a contract has in 
good faith been fully performed either by the corporation or the other 
party, the one who has received the benefit will not be permitted to resist 
the enforcement of the contract by the plea of mère want of power. OU 
Creek, etc., B. Oo. v. Pa. Trantp. Co. 83 Pa. St. 160 ; State Bd. of Âgrie. v. 
Oitizens' /St. By. Co. 47 Ind. 407 ; Whitney Arms Co. y. Baarlow, 63 N. Y. 
62 ; Kent v. Quieksilver Min. Co. 78 N. Y. 169 ; Newburg Pet. Oo. y. Weare, 
27 Ohio 8t. 343, 363-4; Uhester Glas» Co. y. Dewey, 16 Mass. 94, 102; Gdd 
Min. Oo. y. Nat. Bank, 96 U. 8. 640 ; Nat. Bank y. Matthetos, 98 U. 8. 621 ; 
Darst y. Gale, 83 111. 136; Lawrence, 0. J., in BracUey v. BaUard, 66 111. 
417 ; Co^rt y. Ga. B. Co. 64 Qa. 379 \ A.é P. Tel. Co. v. Union, etc., By. 
Co. 1 FED. Rbp. 745 ; Field, Corp. $ 273 ; Bedgwick, Stat. & Const. Law, 
(Ist Ed.) 90 ; and cases cited in Green's Brice's Ultra Vires, (2d Ed.) 729, 
note a ; and 12 Cent. Law Jour. 389. Contra, older CBses—Hood y..N. Y., 
etc., B. Co. 22 Conn. 502 ; [but see Converse v. Norwieh, etc., B. Co. 33 Conn. 
16Ç, 180;] Pa., etc., Co. v. Dandridge, 8 Gill & J. 248; Dotoning.y. Mt. 
Wash., etc., Cù. 42 N. H. 230; BankofChiUicothey. Swayne, 8 Ohio, 627; 
[but see 29 Ohio St. 330; Id. 341; 27 Ohio. St. 343.] As to what will 
constitute assent and acquiescence on part of stockholders, see Jones, 
Rail. Secur. 4 356 ; Comrt v, Ga. By. Co. 54 Ga. 379 ; Sent v. iiuieksHwr 
Min. Co. 78 N. Y. 159. 

VI. ToETS. Corporations are liable for their torts in the same manner 
and to the same extent that individuals are liable under like circum- 
stances. Merchants' Nat. v. State Bank, 10 Wall. 604 ; Nat. Bank v 
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Oraham, 100 U. S. 609 ; Biêsdl v. Bailway Cos. 22 N. T. 253 ; 40 N. Y. 15â ; 

50 N. Y. 396; Green's Brice's Ultra Vires, (Ist Ed.) 263, note. And see, 

generally, upon thc subjeot of Ultra Yires, 12 Cent. Law Jour. 386 et seq. 

Cincinnati, J une, ISSl. J. C. Haepbk. 



Webstbb and others v, Buffalo Ins. Co. 

{Circuit Court, E. D. Missouri. January 4, 1881.) 

1. Ultba VntKS — CoNTBACT OF Insubance. 

An insurance company is net estopped from setting up the fact 
that a contract of insurance made tlircugh its agent is ultra mres, 
though its agent had led the other coutracting party to believe, and 
he did believe, that the company had power to make it, and though 
no pretence waa set up by the company, or its agent, that the con- 
tract Vas vitra vires uatil a loss thereunder was known by ail parties 
to hâve occurred. 

Tbis was a suit upon a contract of insurance agaiust 

marine risks. The pétition alleged that a cargo consigned 

to plaintiffs, and covered by defendant's policy of insurance, 

had been lost at sea, and asked judgment for the amount of 

the loss. The answer pf the défendant set up in substance 

that the contract of insurance was idtra vires, for the reason 

that the défendant had no power, under its charter, to insure 

against périls of the sea. The plaintiffs demurred to the 

answer on the grouhd — 

First, that it contained no dejfence to the plaintifl's cause of action ; 
second, because the défendant was estopped frOm pleading its want of 
power to make the contract sued upon, and because the governinent 
whlch created it (New York) alone has power to deal with it for a viola- 
1 ion of its charter, privilèges, etc. 

The demurrer waa overruled, and plaintiffs resplied.and 
alleged — 

That they were led to believe by defendant's agent who issued the pol- 
icy, and did believe, that the défendant had power, under its charter, to 
insure against périls of the sea ; that defendant's agent insured them 
against those périls, etc.; and that no objection waa made to the contract 
aforesaid by défendant, or its agent, and no pretence was made that said 
contract was ultra vires until the loss had occurred, and it was too late to 
insure in another company ; and that for those reasons défendant 
shoiild be held estopped from pl-eading that said contract was ultra 
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The facts stated in reply are admitted to be true. 

Lee d Chandler, for plaintifs. 

0. B. Sansum, for défendant. 

Tebat, D. J. This case was heretofore presented to tlie 
court — Justice Miller, présent. The demurrer to the replica- 
tion raised the question whether the facts alleged would 
operate as an estoppel, although the eontract, as averred in the 
answer, was ultra vires. It was suggested by Justice Miller 
that it would bave been better if défendant had so shaped his 
answer as to bring before the court the charter of the company, 
together with the terms of the eontract, so that the court 
could détermine whether the eontract was ultra vires or not. 
But as that course had not been pursued, it was then for the 
court to décide whether, admitting the eontract to be ultra 
vires, the défendant was estopped by the facts stated in the 
replies tion. 

On the demurrer to that replication Justice Miller and 
myself differed in opinion, and consequently judgment fol- 
lowed according to his views. Now, the cause having corne 
on for trial without the intervention of a jury, and ail the 
facts in the replication being admitted of record, the main 
question is whether, according to the charter under the 
laws of New York, the défendant corporation had authority, 
through its agents or otherwise, to make a eontract of Insur- 
ance of the kind stated ; that is, on a sea-going or foreign 
voyage, as contradistinguished from an inland voyage. Ac- 
cording to the terms of the charter the eontract was ultra 
vires; and, although ail the facts set out in the replication 
are true, as admitted of record, yet, according to the opinion 
of Justice Miller, the plaintiff cannot recover in this case, and 
his opinion must control despite my dissent. 

Therefore, judgment must be entered for the défendant. 
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Emma Siltbr Mining Ce, (Limited) v. Emma Silybb Mining 
Co. OF New Yoek and others. 

(Circuit Court, 8. D. Nm Ymk. September 30, 1880.) 

1. Rbs AdjuDicata — Principal and Agent — Action foe Dbcbit — 

Rescission op Contbact. 

A judgment In favor of the défendants, in an action of deceit for 
inducing the plaintifiE to purchase property from the party whose 
agents the défendants were in such transaction of sale, is not a bar 
to a suit in equity brought by the same plaintifE against such princi- 
pal of said défendants to rescind the contract of sale , where the bill 
States, as one ground of rescission, that the sale was assented to 
on the part of the plaintifE, a corporation, by a board of directors, ail 
the members of which, except one, were furnished with stock to 
qualify them as directors by the vendors and promoters of the Com- 
pany, orhad agreements with them which created an interest in pro- 
moting the sale inconsistent with the interests of the plaintiff, which 
facts were at the time of the sale unknown to the plaintiS, and were 
not alleged in the complaint in the action for deceit. 

2. Same — Différent Cause of Action— Deceit— Rbscission. 

The judgment is not a bar unless for the same cause of action, and 
the cause of action is not the same if in the action for deceit a fact must 
hâve been determined in favor of the défendants which the plaintilT 
is not obliged to prove in order to entitle itself to a decree of rescis- 
sion, as in this case the fact of an intent to defraud ; or if the decree 
of rescission may pass upon proof of facts alleged in the bill which 
in the suit for deceit it was not necessary to prove to entitle the 
plaintifE to recover, as in this case the fact that the plaintill did 
not hâve an independent board of directors. 

8. Same — PRiNcrPAL and Agent. 

It seem» that a plaintiS who has brought his action against agents 
in a transaction, and has had judgment therein rendered against him, 
cannot litigate the same cause of action against the principal. 

4. Sale— Ratification— Action fob Deceit. 

The commencement and prosecution of an action at law against 
the agents of the vendor, to recover damages for deceit in inducing the 
plaintiff to purchase property, is not necessarily an élection to afflrm 
the sale, so as to preclude the plaintifE from maintaining a subsé- 
quent suit to rescind the sale. Such an action for deceit is not an 
élection to afflrm where there is nothing in the complaint showing 
that the sale has been adopted and afflrmed, and where the ad dam- 
num in the complaint is the alleged priée paid for the property, Such 
complaint may be an élection to afflrm the sale ; as, for instance, if 
it States that the property has been retained, and prays that the dlf- 
v.7,no.4— 26 
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ferenee between its value and the price paid be recovered as dam- 



5. Bame— Samb — Action foe Damages— Pkiob Knowledge. 

The commencement and prosecution of an action against the agents 
to recover damages for the failure to deliver part of the property 
which by the contract of sale the agents undertook, on their own 
behalf, as well as on behalf of the principal, to deliver, is an élection 
to aflSrm the sale if at the tlme of the commencement or prosecution 
of the action the plalntifE had full knowledge ôf his rights and of the 
facts relied on for avoiding the sale. But a plea alleging such prier 
suit is bad which does uot also allège such knowledge of the facts. 

6. NoNsuiT— Subséquent Suit. 

A judgment of nonsuit against the plaintifE is not a bar to a subsé- 
quent suit on the same cause of action. 

7. Injunction— Fbaud — Rbscisbion of Contkact. 

In a suit to obtain an injunction against the collection of promis- 
sory notes of the plâintifiE held by the défendant, and obtained from 
a third party to whom they were given by the plaintifE, on the ground 
that they were obtained by him in fraud of the plaintifl's rights, and 
as part of a scheme to défend against plaintiff's claim for fraud 
against himself, it is a defence that in a prior suit by the présent 
défendant against the présent plaintiff, on the notes, the présent 
défendant obtained judgment by default after the court had acquired 
jurisdiction of the person of the défendant therein, the présent plain- 
tifE, by service of process, the fraud being such as might hâve been 
set up and proved as a defence in the action on said notes ; and the 
transaction being one independent of the sale, an injunction against 
the collection of the notes would not be a part of the relief to which 
the plaintiff would be entitled upon a rescission. 

8. Same— Same— Samb. 

In a suit for an injunction against the collection by the défendant 
of a claim for moneys loaned by the défendant to the plaintiff for the 
payment of dividends on the capital stock of the plaintiff, a corpora- 
tion, on the ground that such loan was part of a fraudûlent scheme 
for inducing the purchase of property by the plaintiff, it is a defence 
that the défendant has obtained judgment by default against' the 
plaintiff for said loan in an action in which the court obt^ned juris-> 
diction of the person of the défendant therein, the présent plaintiff, 
and in which the alleged fraud might hâve been alleged and proved 
as a defence, where the former judgment has been satiafied by the 
sale on exécution of the présent plaintiff 's property, and the applica- 
tion thereto of the proceeds of the exécution sale. 

It geems that if said judgment had not been satisfled, an injunc- 
tion against the collection of the claim might be a proper part of the 
relief to be granted to the plaintiff upon a rescission of the sale, not- 
withstanding that the judgment was a conclusive détermination 
against the plaintiff of the alleged fraud in loaning said moneys. 
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9. PlbaMKG — AmBIGUITT— CONSTEUCTION. 

A plea that ig ambiguous, and may be construed as a plea of affli •- 
ance of a contract sought to be avoided, by the élection to afflrm tlie 
same by adopting remédies inconsistent witb its disafflrmance, or as a 
plea of lâches and of acquiescence in the contract, will be construed 
as a plea setting up one of thèse defences only ; and where the plea 
was flled under leave given to flle several pleas, and leave to flle a plea 
of lâches and gênerai acquiescence was refused by the court, the plea 
•will be construed as intended to be in conformity with the leave to 
plead as a plea of afflrmance by élection of inconsistent remédies, 
rather than as a plea of lâches and gênerai acquiescence. 

In Equity. 

Final hearing upon several pleas filed by the défendant 
Company, Park, and Baxter, in bar of the bill of complaint. 

On or about April 28, 1871, the défendant company be- 
came the owner of certain tuining property in Utah known as 
the Emma mine. The défendants Fark and Baxter were 
large shareholders in that company. It was, shortly, deter- 
mined to sell the mine in England. In parsuance of tbis 
détermination, Park proceeded to London with full authority 
to represent Baxter and the défendant company in the mat- 
ter. After mach negotiation the complainant company was 
organized by Park and others for the purpose of purchasing 
the mine. This was upon November 8, 1871, and soon after- 
wards tiie mine, togetber with certain ore and a balance in 
money alleged to be on band, was conveyed by the défendant 
company to the complainant. At the same time, Park, individ. 
ually, execnted an agreement guarantying to the complainant 
the quantity of the ore on hand and the title of the mine. 
The considération was £500,000 in money and 2.5,000 fuU- 
paid shares of the complainant. This considération was paid to 
Park in behalf of the défendant company. Park and Baxter, 
as stockholders in that company, received with knowledge of 
the facts a portion of the considération proportioned to the 
amount of stock held by them. The complainant went into 
occupation and began vigorously working the mine. In the 
latter part of the year 1872, some litigation was had in the 
courts of Utah by complainant, with a corporation known as 
the Illinois Tunnel Company, growing out of conflicting claims 



404 FEDERAL BBPOBTBB. 

to the same body of ore. A settlement was effected by wbich 
complainant gave the tunnel company notes for $100,000. 
The mine proved unremunerative, and in September, October, 
and November, 1872, Park advanced to complainant, to ena- 
ble it to continue payment of dividends, sums amounting in 
ail to $120,000, 

Upon December 10, 1874, the complainant began an action, 
in the United States circuit court for the southern district of 
New York, against Park and Baxter, to recover from them 
damages for deceit, alleged to hâve been practiced by them 
in fche sale of the mine. The complaint set forth in détail 
numerous fraudulent représentations and ooncealments, and 
alleged that plaintiff had been damaged to the estent of 
$5,000,000. The answer traversed the allégations of the^ 
complaint. This action was tried before a jury, and, upon 
April 28, 1877, a gênerai verdict was rendered for défendant. 
Judgment was entered in accordance therewith upon Peb- 
ruary 8, 1879. Upon May 12, 1875, the eoniplainant begàn 
another action, in the same court, against Park alone, upon 
his' individual agreement'to déliver the ore on» band and the 
mining property agrfeed to be sold;"''The complaint set forth 
that the quantity of ore on hand was much less than 'the 
amount called for in the agreetiieùt, and that the litigfttion 
with the Illinois Tunnel Company oonstituted a breach of the 
agreement to delivèr the property sold. Issue wa,s joined, 
and upon October 15, 1877, the complaint was dismissed 
upon plaintiff 's failure to appear and prosecute bis action. 

The notes given in settlement to ihe Illinois Tunnel Com- 
pany passed into the hands of Park. Upon May 22, 1876, 
Park recovered judgment, in the district court of the third 
judicial district of the territory of Utah, for the amount of 
said notes, against complainant. In December, 1874, the 
mine was seized, upon an attachment by Park, in a suit 
brought in the said district court to recover . the moneys 
loaned by him to complainant for payment of dividends, 
Judgment was recovered thèrein against complainant. Upon 
Pebruary 6, 1875, exécution was issued upon that judgment, 
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and upon September 8, 1876, the mine was sold upon that 
exécution, and bought in by the défendant Lincoln, in Park's 
interest. 

The présent suit was begun on November 28, 1877. Its 
object was a rescission of the sale of the mine andother prop- 
erty, and an accounting by the défendants for the purchase 
money. The bill of complaint set forth very fully various 
misrepresentations and concealments which had been prac- 
ticed in effecting the sale. In particular it alleged that the 
sale was agreed to on behalf of complainant by a board of 
directors who werenot the independent représentatives of the 
stockholders, but were eiiher agents of the vendors, or quali- 
fied as directors by reôeivirig f rom the vendors the requisite; 
qualification shares, ând that some bf.;them had other agree- 
ments with the promoters of the company which «reated, upon 
the part of the directors, a personal interest in assentingto 
the sale inconsistent with their dutyto the corporation. Thô 
bill farther alleged that the Illinois Tunnel Cfempany settlet- 
meàit was made collusively between; Park and tbaj tunnd. 
oompany, in reality, f or < a ■ oonsideration smaller than j tha; 
amount of the notes, and that Park's object; was taacquire 
some interest of color of title for ûomplainant in the ores' 
claimed by the tunnel company, ^ndth us a void a breaehiof 
his guaranty of title. It is also alleged in the bill that the 
advances for paymentiof dividends were made by Park with 
full knowledge of the f acts, and of the complainant company 's 
inability to repay them, and were in fraud of the stockhold- 
ers, being made in ordef to continue the f aise impressions 
produeed by Park's misrepresentations, and to enable him 
to dispose of his etock. Judgment was demanded that the 
sale be rescinded; that the défendants repay to plaintiff 
the purchase money received by them; and that the de- 
fendant Park be perpetually restrained from coUecting or 
transferring either of the notes given in settlement of the 
claims of the Illinois Tunnel Company, and also from cgI- 
lecting any portion of the moneys advanced by him for the 
payment of dividends. 

Upon motion of the défendant company, Park, and Baxter, 
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leave was granied to them to file several pleas in bar to the 
bill. The pleas filed were as foUows : 

1. A plea by the défendant company in bar of so much of 
the bill as prays for a rescission, settingforth the proceedings 
in the action in the United States circuit court for the south- 
em district of New York, against both Park and Baxter, to 
recover damages for deeeit upon their part in the sale of the 
mine set forth in the présent bill, the verdict and judgment 
therein in their favor, and claiming that ail questions of fraud, 
artifice, device, misconduct, or deeeit involved in this suit 
hâve been adjudicated in that action, and that, by reason of 
the fact that Park and Baxter were its agents, défendant 
company is entitled to the benefit of that adjudication, and 
that the same is a bar to the cause of action for rescission set 
ïorth in the bill. 

2. Three pleas of the défendant Park, which are in sub- 
stance as foUows : (a) The ârst plea sets up the proceedings 
in the action brought against Park alone by complainant 
company, in this court, to reeover damages upon the individ- 
ual guaranty by Park of the title to the mine and the quan- 
tity of ore, and the recovery of judgment in his favor in that 
suit, and allèges that ail the questions involved in this suit 
were adjudicated therein. (&) The second plea is addressed to 
that portion of the bill referring to the Illinois Tunnel notes. 
It allèges that Park bas recovered judgment in the district 
court of the third judicial district of Utah upon said notes 
against the complainant company. (c) The third plea is 
addressed to that portion of the bill referring to the alleged 
cash advances made by Park. It allèges that Park bas re- 
covered judgment in the same court of Utah against the com- 
plainant company for the amount of sueh advances, and that 
under exécution issued on such judgment the mine bas been 
sold and bought by the défendant Lincoln in behalf of Park, 
and that the judgment bas been satisfied by application 
thereto of the proceeds of the sale on exécution. 

3. Three joint pleas of the défendants Park and Baxter, 
setting up the proceedings in the aforesaid action for deeeit, 
brought by complainant against them in the United States 
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circuit court for the Bouthem district of Ne'w' York, ând plead- 
ing its légal effect in three différent ways : (a) As an adjudica- 
tion of the cause of action set forth in the bill ; (b) as a deter- 
:aination of the same facts as those involved in this suit and 
charged in the bill; (c) as an adjudication of the cause of 
action set forth in the bill, styling the same "a transaction of 
sale," as in the bill, instead of a sale and oonveyanoe. 

4. A joint plea of the défendant company, and of Park and 
Baxter, setting forth the proceedlngs in the two suits in the 
United States circuit court above set forth, and pleading that 
by sueh proceedings complainant bas elected to afi&rm, and 
bas, in légal effect, affirmed, the sale, and cannot be heard in 
equity to demand a rescission thereof. 

Défendants moved, at the same time, for leave to file a 
still further plea, setting up ail the facts, and pleading that 
they established such lâches or acquiescence as to constitute 
a bar to the présent suit. Leave to file this plea was denied. 
Upon complainant's motion an order was made that défend- 
ants file exemplified copies of the records alleged in their 
pleas. Eeported 17 Blatehf. 389; IFed. Eep. 39, Such rec- 
ords were found to establish the facts pleaded, so far as the 
existence of the records pleaded was concerned. The pleas 
were thereupon set down for argument, 

J, G. McCullough, J. E, BurriU, and E. J. Phelps, for de- 
fendants, 

H. L. Burnett and E. W. Stoiighton, fôr complainant, 

Choate, D. j. 1. The three pleas in bar of the défendants 
Park and Baxter, and the plea in bar of the défendant the 
Emma Silver Mining Company of New York, may be con- 
veniently oonsidered together. Thèse pleas ail raise the same 
question, namely, whether the judgment in the suit at law in 
this court, in favor of the défendants Park and Baxter, ig a 
conolusive détermination of the cause of action on which this 
bill proceeds for the avoidance of the contract of sale or of 
the facts constituting tjbat cause of action, It is oontânded 
•on the part of the complainant that, whatèver may be the 
effect of the judgmentias to Park and Baxter, the défendant 
♦corporation cannot avail itself of the judgment as a lar, or 
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as a conclusive détermination of the facts, because the de- 
fendant corporation waB not a party to that suit. The weight 
of authority, however, is that where an agent in a transaction 
is sued after the termination of his agency, and upon a trial 
of the merits the issue is determined against the plaintiff, the 
principal, though not a party to the suit, can avail himself of 
the judgment as a bar, when he is sued by the same plaintiff 
on the same cause of action. While the principal, if he had 
no notice of the former suit, and no opportunity to défend it, 
may not be concluded by a judgment against his former agent, 
or made responsible for the agent's bad pleading or blunders 
in the tr al of the cause, because so to conclude him would be 
to deprive him of his property without due process of law, 
yet, as regards the plaintiff who has' before sued tlie agent 
and been defeated, there is no reason why he should not be 
concluded upon that principle of public policy which gives 
every man one opportunity to prove his case, and limits every 
man to one such opportunity. He has had his day in court, 
and it is immaterial whether he has chosen to test his right 
as against the principal or the agent in the transaction, pro- 
vided the issue to be tried was identical as against both. 
Castle V. Noyés, 14 N. Y. 329; Emery v. Fowler, 39 Me. 329, 
and cases cited. 

The question, then, under thèse pleas, is whether the for- 
mer suit was for the same cause of action as the présent suit. 
For, however the défendants may be concluded or estopped 
by the détermination of the facts necessarily determined in 
the former suit, if that judgment is offered as évidence in this 
suit as proof of such facts, yet the former judgment is not a 
bar to this suit if this suit is not upon the same cause of 
action as the former. GroinweU v. County of Sac, 94 U. S. 
352. The test is whether the issue actually determined in 
the former suit is identical with that upon which the com- 
plainant must recover in this suit, if he is entitled to recover 
at ail. I sball assume, for the purpose of thèse pleas, as 
claimed by the défendants, that, so far as this bill proceeds 
for the avoidance of the sale on account of the fraud of Park 
and Baxter, it states the same identical fraud that was set 
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forth as the ground of action in the former suit. No very 
material différences in this respect between the complaint 
and the bill hâve been pointed ont, and, if any différences 
exist, they may, perhaps, be deemed différences only in the 
mode of stating the same fraud, or in stating the acts done 
in f artherance and exécution of the same alleged fraudnlent 
purpose or design, and, thèse différences might not affect the 
présent question. 

If however, there is a fact which must bave been estab- 
lished in the former suit, to authorize the verdict and jadg- 
ment, which the complainant is not obliged to prove to entitle 
it to a decree avoiding the sale in this suit, or if such decree 
may, in this suit, pass upon proof of any of the allégations 
of the bill not necessarily determined against the complain- 
ant in the former suit, thén the judgment is no bar, and 
thdse pleas must fail. A careful comparison of the former 
complaint and the présent bill shows that there is a fact 
which the plaintiff in the former suit was obliged to prove in 
order to recover, which is not necessary to be proved in the 
présent suit to entitle the complainant to a decree of rescis- 
sion, and that there are facts alleged as the ground for relief 
in the bill not necessarily determined adversely to the com- 
plainant in the former suit. Without going more into détail, 
it is clear that the bill allèges that the sale sought to be 
avoided was agreed to on behalf of the complainant corpora- 
tion by a board of directors who were not the independent 
représentatives of the stockholders, but who were, with one 
exception, either the agents of the vendors, or qualified as 
directors by receiving from the vendors or promoters of the 
Company that number of shares which, by the articles of the 
association, it was requisite that they should hold in order 
to constitute them directors, and that some of them had other 
agreements with the promoters of the company, which created, 
or tended to create, in them a personal interest on their part 
in assenting to the sale that might be inconsistent with the 
true interests of the complainant corporation, which they 
vrere, as directors, bound alone to subserve. And it further 
appears by the bill that this mode of qualifying the directors, 
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and thèse agreements, were in fact ooncealed from tliose per- 
sons' -who, by subscription to the stock, became members of 
the corporation. Proof of such want of an indépendant board 
of direetors, at the time of the transaction of sale, without the 
knowledge of the stockholders, would entitle the corporation 
fo a rescission, as a inatter of course, if applied for with that 
diligence which a court of equity requires for the institution 
of such a suit. Sombrero ê Phosphate Co. v. Erlanger, 5 Ch. 
D, 108 ; S. C. 3 App. Cas. 1226. It is true that the payment 
of money or othér valuable considération to induce variou» 
persons to becôme direetors is alleged in the complaint in the 
former suit, and it may hâve been intended thereby to de- 
scribe the same transactions mentioned in the bill ; and it i» 
alleged in the complaint that such payments were made by 
the défendants Park and Baxter in pursuance of that fraudu- 
lent purpose and design on their part which is made the basia 
of the former action for deceit, and which is evidently als» 
relied on in the bill as one of the grounds for avoiding the 
sale for fraud. But it is évident that, so far as thèse alléga- 
tions of facts are concerned, in order to make them a basis 
for a recovery in the former action, the jury must hâve been 
satisfied by a fair prépondérance of the évidence that the acts 
80 alleged to hâve been done by Park and Baxter were done 
with an actual intent to defraud the complainant company. 
No such intent need be proved in the présent case to entitle 
the complainant to resoind. It will not do, as argued by 
défendants' counsel, in order to test the présent question, to 
strike out of the bill ail allégations of acts done with a fraud- 
ulent intent on the part of Park and Baxter. If that were done, 
there might, indeed, be nothing left of the bill. The proper 
test is what will remain of the material allégations of the bill 
if the alleged fraudulent intent of Park and Baxter were dis- 
proved. Judged by this test there remains enough of the bill 
to entitle the complainant to a rescission, as matter of law 
and equity, if no successful defence to such remaining allega- 
gations shall be interposed. It is, however, insisted on the 
part of the défendants that the bill cannot be properly con- 
strued as a bill to rescind, except upon the ground of fraud;. 
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that it does not state the faots above referred to, or other 
factB independently of fraud, as the apparent ground or 
basis on which the pleader relied ; and that it does not con- 
tain any prayer for rescission, except on the ground of fraud. 
The form of the prayer for relief may undoubtedly be re- 
ferred to, where the purpose of the pleader is fairly doubtful, 
in the stating part of the bill, to ascertain the grounds on 
■which he proceeds ; but in the présent case the prayer of the 
biU is not inconsistent with an intent on the part of the 
pleader to rely on the facts above referred to, with or without 
proof of actual fraud. The prayer is that the transaction of 
sale be declared to be f raudulent and void ; that the complain- 
ant be decreed to be entitled to a return of the considération ; 
and for gênerai relief. The spécial relief thus prayed for 
seems to me to be enough to indicate that the pleader may 
hâve had in view an avoidance of the sale, even without 
proof of the alleged fraud. The prayer that it be decreed 
fraudulent and void is not necessarily to be understood as a 
prayer that it be declared void simply because fraudulent; 
and the prayer for the return of the considération, which is 
the substantial part of the relief to foUow a reseission, is 
equally appropriate in either view of the bill. Nor is there 
in the body of the bill anything to show that the pleader re- 
lied whoUy on the alleged fraud, or framed his bill on the 
theory of fraud alone. I do not think, upon a fair perusal 
of this bill, that the défendants hâve been misled as to the 
grounds on which the relief sought is asked for. The défend- 
ants cite Hickson v. Lombard, L. E. 1 H. L. 321, as an 
authority for treating this bill as a bill for fraud only. There 
is nothing in that case to sustain this view of tho bill, except 
^ dictum of Lord Cranworth, which, however, is not sustained 
by the opinion of the Lord Chancelier, and is opposed to the 
views of ail the learned judges in the courts below, and is 
only applicable to the présent case if it appears that the bill 
was so framed as to mislead the défendants into the belief 
that the complainant relied alone on his charges of fraud. I 
think that case fails to sustain this position of the défendants. 
Thèse pleas must therefore be overruled. 
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2. The separate plea in bar of the défendant Park to that 
part of the bill praying for an injunction against him in re- 
spect to the notes given for the settlement of the claims of the 
minois Tunnel Company, that the complainant has com- 
menced a suit against him to recover damages upon the 
same cause of action, which suit proceeded to a judgment in 
favor of the défendant, is clearly had, because it appears, by 
the record filed with and made part of the plea, that the 
judgment was rendered upon a nonsuit of the plaintiff, and 
not upon the merits. It is therefore no bar to a new suit 
upon the same cause of action, nor does it estop or conclude 
the plaintiff as to the facts alleged both in that action and in 
this suit as the ground or cause of action. 

3. The second separate plea in bar to the same part of the 
bill last above referred to, is based onthe judgment recovered 
in the district court of the third judicial district of the terri- 
tory of Utah, upon the same notes, the collection of which is 
hère sought to be restrained by injunction. Whether this 
judgment is binding and conclusive upon the complainant, 
dépends upon the question whether the court acquired juris- 
diction of the person of the défendant in the action, the prés- 
ent complainant. The plea avers that the said défendant 
Park, plaintiff in that action, "caused the service by sum- 
mons in said action to be made by the United States marshal 
for said district upon the orator, through its duly authorized 
agent résident in said Sait Lake county aforesaid." By set- 
ting the plea down for argument, this averment is admitted 
to be true, except so far as the record, since produced and 
made part of the plea, shall contradict the averment. The 
record contains nothing inconsistent with this averment. 
On t' e contrary, the record recites that the défendant, the 
Emma Silver Mining Company, (limited,) was regularly 
served with process and failed to appear and answer, and 
accordingly judgment was entered by default against the 
défendant. Although it is compétent for a défendant in a 
judgment record to contradict the record to the extent of 
showing that no personal service was made upon him, and 
thereby to avoid the effect of the judgment, showing in faot 
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that the court aequired no jurisJiction of his person, yet 
every intendment is to be made in favor of the truth of the 
record. It is in this case prima facie proof that process was 
regularly served upon the présent complainant in that action. 
A judgment by default, where the court has aequired juris- 
diotion of the party défendant, is equally conclusive with a 
judgment upon a verdict, or after trial of the merits, in respect 
to the particular cause of action sued upon. Such a judgment 
by default admits, for the purpose of the action, the legality 
of the demand or claim in suit. Cromwell v. County of Sac, 
94 U. S. 356. The utmost effect, however, that can be given 
to this record, is that it estops the complainant from setting 
up any defence' to thèse notes which he could hâve availed 
himself of by way of answer in the action at law brought upon 
them ; and the question as to the suÊûciency of this plea is 
whether, upon the case made in the bill, the complainant . 
may, in equity, as part of the telief that it may show itself 
entitled to, claim an injunction against the further enforce- 
ment of the claim embodied in thèse notes given for settlement 
of the claims of the Illinois Tunnel Company, or of the judg- 
ment recovered thereon, either because their only defence 
against the notes was one available in equity and not by 
answer in a suit at law, or because such an injunction is a 
proper part of the relief to which complainant would be enti- 
tled upon a rescission of the contract of sale. 
. It is insisted on the part of the complainant that the relief 
claimed in this bill against the collection of thèse notes, a» 
well as that prayed for against the collection of the moneys 
advanced to pay dividends, is only asked for as part of the 
relief to which complainant will be entitled in case a rescis- 
sion of the contract is awarded by the decree of the court ; 
and that thèse parts of the biU thus pleaded to are not and 
were not designed to be set forth as separate and independent 
causes of action. But if this claim be in fact a distinct cause 
of action it is no objection to the relief asked that this claim 
also has been included in the bill, because the bill has not 
been objeoted to as being multifarious. It must be assumed 
in considering this plea that a rescission of the sale may be 
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decreed, because this plea is not to that part of the bïU which 
Beeks a rescission. The case stated in the bill against the 
Illinois Tunnel Company notes is briefly this : That in the 
year 1872, while the ohairman of the complainant's board of 
direetors was in this country, the Illinois Tunnel Company 
made an excavation which struck a portion of the ores which 
the défendant Park had claimed to be within the patent of 
the Emma mine, and that a suit was instituted by the com- 
plainant against the tunnel company to recover damages for 
this trespass ; that the notes were given in settlement of this 
interfering claim of the Illinois Tunnel Company, and upon a 
transfer to complainant of its rights; that the settlement was 
made under the advice of Park, and collusively between him 
and the Hlinois Tunnel Company, for the amount of the 
notes, but really for a smaller considération, the object of 
Park being to acquire some interest or color of title for the 
complainant in the ores claimed by the Illinois Tunnel Com- 
pany, and which he had led the complainant to believe were, 
but which in fact were not, within the purchase of the 
Emma mine, and thus also to protect himself at the expense 
of the complainant company, of which he was director, 
against a claim on its part against himself for deceit in the 
sale; that hedeceived the complainant by concealment of the 
facts as to the nature and effect of the agreement thus made 
between the complainant and the tunnel company. It is not 
alleged in the bill that this was a dishonest claim on the part 
of the Illinois Tunnel Company, or that that company knew 
of the fraudulent purpose of Park in making this agreement 
for a transfer of its claims to complainant. It appears to me 
that if the facts alleged in the bill with référence to thèse 
notes were true, they could hâve been availed of as a defence 
against Park in the suit at law if discovered by complainant 
at the time it was required to défend the suit, and that this 
transaction is so distinct from the original sale that the re- 
scission of the sale would not of itself affect the question of 
the liability of the complainant upon thèse notes. They pur- 
port to represent the considération due to a third party upon 
the purchase of other property, or at least other and différent 
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claims to property. I think, therefore, that the complainant 
is esiopped by this record from showing that, by reason cf the 
facts alleged in the bill, the complainant did not o\^e him the 
amount of thèse notes. Those facts are in effect negatived 
by the jndgment, and it seems that the burden is on the 
complainant to aver and show, if the fact be so, a subséquent 
discovery of those facts which might hâve given it a case for 
relief in equity, which it could not avail itself of at law, and 
which would excuse its failure to défend the action, and thus 
to deprive the judgment of its character as an estoppel. The 
notes were given in 1874. The suit was commenced in 1876. 
The bill certainly does not allège a discovery of the facts sub- 
séquent to the commencement of the suit, or their continued 
eoncealment ail that time. Âssuming, then, that the com- 
plainant is estopped to deny that the notes were due to Park, 
it fnrther appears to me that there is no such connection 
between thèse notes, or the agreement between complainant 
and the tunnel company, under which they were given, that 
the amount paid to or recovered by the défendant Park upon 
them can be set off or charged against any sum that com- 
plainant may recover against him upon the rescission of the 
sale. What he has so recovered was recovered upon a dis- 
tinct cause of action, disconnected with the sale. This plea 
must, therefore, be sustained. 

4. The third separate plea of the défendant Park is to that 
part of the bill which prays relief by injunction against the 
collection by said Park of his alleged claim for moneys ad- 
vanced to pay dividends. The plea allèges that a judgment 
in a suit at law has been recovered upon the identical claim 
in the United States district court for the territory of Utah ; 
that the process was "duly served upon the orator, défendant 
therein, through its authorized agent." It also avers that the 
défendant therein, this complainant, duly appeared in said 
action, and filed a demurrer to the complaint, and made a 
motion to discharge an attachment made in the suit. Thèse 
acts constitute a voluntary appearance of the défendant. 
They are not contradicted, but confirmed, by the récitals con- 
tained in the records produced as part of the plea. It muât 
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be held, therefore, that the court had jurisdiction of the per- 
Bon of the défendant, and the judgment, though by default, 
for want of answer or appearance on the day of trial, is bind- 
ing on the complainant. The plea, however, further allèges 
that the judgment has been satisfied by the sale on exécution 
issued under said judgment of the property of the complain- 
ant, being the same property -which is sought to be recovered 
by the decree of rescission. The bill avers, in référence to 
this sale on exécution, that the property was bid in by one 
Lincoln, as the agent, and for account of the défendant Park. 
It is suggested on behalf of the défendants that the fact of the 
sale on exécution of the subject-matter of the contract sought 
to be rescinded, which fact must be held to be admitted by 
setting down this plea for argument, puts an end to complain- 
ant's right to rescind, because it makes it impossible for com- 
plainant to restore the property to défendants upon a rescis- 
sion. This point, however, is immaterial, so far as this plea is 
ooncerned, for this is not a plea to the bill as a bill for rescis- 
sion, and therefore the question cannot be raised on this plea 
whether the complainant is entitled to rescind. It must be 
assumed for the purpose of this plea that there may be a 
decree of rescission. 

Aside from this considération, I see no reason why, if the 
défendant Park took the property imder the sale in exécution, 
as is in effect alleged in the bill, with fuU knowledge of the 
équitable rights of complainant to hâve the original sale 
rescinded, the défendant Park may not be treated in equity 
as having bought the property subject to those équitable 
rights. By suffering judgment to be taken against it in that 
action the complainant cannot be deemed to hâve consented 
to or joined in the trànsfer of the property under the sale on 
exécution, nor to hâve waived or forfeited its equities against 
one having fuU notice of them. It is enough, however, to say 
that the question, though disoussed by counsel, does not fairly 
arise on this plea. The record must be held to estop the 
complainant from availing itself against the défendant Park 
of the facts averred in the bill which would hâve constituted 
a valid defence at law to a suit for the recovery of thèse 
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moneys advanced.' The fràud àlleged is that Park falsely 
represented the moiley bo advanced tô be in fact the moneya 
of complainaiit — earnings of the mine and proceeds ôf its ores. 
If this would constitùte a good defenee to the action for 
money lent, it is howtoo la te for thé complainant to prove'it; 
but if it were consistent with the plea that the claims of this 
défendant were still outstanding and in existence, although 
complainant might be estopped by the record to deny thô 
validity of his claim for thèse advances, it -wonld seem that 
upon a rescission of the contract, and the granting of thé 
relief prayed for against Park conséquent thereon, an injunc- 
tion against the collection of this claim might be à part ôf the 
relief to which the complainant -would be èhtitlëd. Upon a 
rescission oî a sale, fuU equity will be done between the par- 
ties in respect to their dealings with the subject of the salé 
subséquent thereto, and this advance of money to pay divi- 
dends seems to me to be so connected with the saleitself, and 
the subséquent use of the property, that accoûiit ' would and 
must be takèn of it in determiningthe whole relief to bè given 
upon a rescission of the sale. So far as the facts relating to 
this advance of money are set forth as ground for complète 
relief upon a rescission of the sale, this plea does not purport 
to be a defenee to the bill, nor if this plea is sustained will it 
prevent the taking of such advance of money, and its repay- 
ment into account upon a decree of rescission ; but, as regards 
the separate claim of the complainant to an injunction against 
its collection, the plea does allège facts which make such an 
injunction inappropriate as part of the relief to which the 
complainant will be entitled. It shows that this claim for 
money lent bas been merged in a judgment, which bas been 
satisfied by payment. This plea is on this ground sustained, 

5. The only plea remaining to be considered is the joint 
plea in bar of the défendant the Emma Silver Mining Com- 
pany of New York, and the défendants Park and Baxter. It 
is a plea to the whole bill, except the parts to which the pleas 
by the défendant Park, last considered, are pleaded, It sets 
forth the commencement and prosecution to judgment of the 
action for damages against Park and Baxter for the frauds 

Y.7,no.4— 27 
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alleged in tbe biU, and ajso the commencement of the other 
suit in this court brongbt against tbe défendant Park, among 
ptber things to reoover damages for failure on bis part to 
dâliver certain ores mentioned in tbe contract of sale, and 
tberein agreed to be delivered to complainant, and wbicb, by 
tbe original contract of sale, tbe défendant Park bound bim- 
self peisonally to deliver. Tbe record produced shows tbat 
tbis second action resulted in a judgment of nonsuit by rea- 
spn of tbe complainant's failure to appear and prosecute it 
^fter issue joined. 

Tbe plea avers tbat by said actions tbe complainant bas 
elected to affinn, and bas tbereby in légal effect affirmed, tbe 
contract, ànd; eleçted to bold the property tbereby obtained, 
and cannot be beard after such élection to demand the resois- 
sion of tbe sale. The first question raised under tbis plea is 
as to the meaning and scope of the plea itself. It is insisted 
by the d€>fendant8 tbat the plea, should be sustained on tbe 
grpund tbat the facts tberein alleged show lâches and inex- 
cusable delay on tbe part of the complainant in bringing this 
suit. The plea indeed avers tbat this suit was not commenced 
until November, 1877, about 6 years after the sale sought to 
be rescinded. Tbe averment of tbe time of the commence- 
ment of the suit for the purpose of showing tbat it was after 
the commencement of tbose prior suits, whicb are relied upon 
asindicating or constituting an élection to affirm tbe contract, 
was a proper averment in a plea designed to raise tbe defence 
of an élection to affirm the sale by the bringing of tbose suits ; 
and it is not to be argued from this averment that the plea 
was intended also as a plea of lâches. The plea itself states 
with great exactness tbe point by way of defence to which its 
averments are designed to converge, namely, the affirmance 
of the sale by electing to take remédies inconsistent with ita 
rescission. This is a différent defence from lâches or delay 
in proceeding to bring the suit to rescind. Moreover, tbe 
court refused to allow a plea qî lâches or of gênerai acquies- 
cence to be filed, and if tbe plea were ambiguous, as it is not, 
it would be construed as being designed to be in conformity 
with the leave to plead given by the court ; nor could it be con- 
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strued as a plea of lachea, as well as a plea of élection to affirm; 
•without being held bad as setting up two defences in the 
same plea. For thèse reasons it must be held that the only 
question raised is whether, by one or both of the former suits, 
the complainant has elected irrevocably to affirm the sale in 
such manner that he has lost the right to rescind it, if thàt 
right ever existed. That the sale, if impeachable at ail, was 
voidable only, and not void by reason of the faets alleged in 
the bill,^is entirely clear. That in such a case the vendee 
has an élection to afiSrm or to rescind, upon coming to a full 
knowledge of the facts, is also well settled. Any deliberate 
act on his part, done with the full knowledge of his rights,- 
inéonsistent with an intention to rescind, and in effect taking 
advantage of the sale for his own benefit, will constitute an 
élection to affirm the sale, by which he will be bound. This 
doctrine seems to rest not upon the principle of a new con- 
tract between the parties, nor yet upon the ordinary principle 
of estoppel in pais, but rather upon a distinct principle of 
public policy, that ail that justice or equity requires for the 
relief of a party having such cause to impeach a contract is 
that he should hâve but one fair opportunity, after full knowl- 
edge of his rights, to décide whether he will affirm and take 
the benefits of the contract, or disaffirm it and demand the 
conséquent redress. Any other rule would be regarded as 
unjust, even- towards the party guilty of the wrong out of 
which grows the right to rescind. Hence, also, it is a consist- 
ent part of the same rule that the élection to affirm or disaf- 
firm must be made with reasonable diligence after the cause 
for disaffirmance is fully discovered. It is clear enough that 
the taking of légal remédies, by action against the other party 
to the contract, which are consistent only with a purpose to 
affirm and take the benefit of the contract, if deliberately 
done with full knowledge of his rights, will extinguish the 
right to disaffirm the contract. The difficulty in this partic- 
ular case is to détermine whether the remédies taken against 
the défendant Park, and relied on in this plea, are consistent 
only with such a purpose to affirm the sale. I think the 
authorities are clearly to the effect that the act constituting 
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an élection to affirm need not be a transaction with the other 
party to the contract personally ; as, for instance, a suit against 
him personally. It may be an unequivocal dealing with the 
property itself inconsistent with an intention to restore it, or 
a suit against another person, which proceeds upon an un- 
equivocal affirmance of the contract, and seeks relief for its 
enforcement. 

Wbether the bringing of the action brought agaïust Park 
and Baxter for deceit, to recover damages for the alleged 
frauds committed by them in eflfecting the sale, while they 
were acting as agents of the vendors, was such an affirmance 
of the sale, bas been debated with great earnestness and 
learning by the counsel in this case. 

Authorities almost without number hâve been cited as 
bearing upon the question, yet no case has been referred to 
which is a direct and décisive authority upon the question. 
Numerous dicta bave been found to the gênerai proposition 
that a vendee has bis élection to affirm the sale and recover 
damages for the fraud, or to disaffirm it and recover the con- 
sidération. The case which comes nearest to sustaining 
the position of the défendants, that bringing an action of 
deceit to recover damages for the fraud will constitute an 
élection to affirm the sale, is Kimball v. Cunningham, 4 Mass. 
505. This case contains a ruling of Chief Justice Parsons to 
that effect, which perhaps can hardly be called a, mère dietum, 
although the ruling is made after disposing of the case upon 
other grounds. The opinion of that learned judge is cer- 
tainly entitled to the greatest considération, but it is to be 
observed that the case does not disclose the précise form of 
the déclaration in the prior action for deceit. No doubt a 
déclaration in an action for deceit may be so framed as 
expressly and unequivocally to affirm the contract of sale; 
as, for instance, if it sets forth the sale, the fraud and deceit, 
the use or rétention of the property, and claims damages for 
the différence between its actual value and the value which it 
was represented to bave. The learned Chief Justice, in the 
case referred to, based bis ruling on a partieular suit brought, 
and unless it can be ascertained what was its précise form ii 
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cannot be af&rmed with certainity that the case hoHs, as a 
gênerai proposition of law, that suing the guilty party for 
deceit in a sale ipso facto, and in ail cases, is to be deemed 
to be an élection to affirm and not to disaffirm the contract. 
It is impossible to notice in détail ail the authorities cited, 
most of which, indeed, hâve no bearing on this précise ques- 
tion, except as they affirm the gênerai doctrine of the effect 
of the élection of inconsistent remédies as constituting an 
affirmance of the contract. Nearly ail the cases are sucb 
that the prior suit relied on as an élection is an unequivocal 
act adopting the contract and seeking to recover the fruits ôf 
it, or a benefit to which the party was entitled only upon its 
being continued in force; as, for instance, suits by the vendor 
to recover the purchase money and the like. There are, 
however, several cases which appear to hold that an action 
to recover damages for deceit in a sale does not imply an 
affirmance of the contract, but is consistent with its disaffirm- 
ance. Hersey y. Benedict, 15 Hun, 282; Whitney v. Allaire, 
1 N. Y. 305; Hubbell v. Meigs, 50 N. Y. 480; Ilenderson v. 
Bacon, L. E. 5 Eq. 249. Upon principle I can see no nec- 
essary inconsistency between an action against the agents 
of the vendor to recover damages for their deceit in effecting 
the sale, and its disaffirmance as against the vendor himself, 
The deceit practiced, resulting in damages, is a valid cause 
of action against the agents to the fall extent of the damages 
suffered. That damage may be reduced, indeed, by partial 
réparation made by the vendor himself. So, too, if the 
vendee elects to keep the property, and it has value in Comput- 
ing the amount of damage recoverable against the guilty 
agents, that value must be credited; and if, at any time before 
the damages for the deceit are assessed, there has been an 
élection to affirm, that fact may be shown in réduction of the 
damages ; but I can see no principle of law or justice that 
requires me to hold that the rétention of the property as 
against the vendor discharges or waives this valid claim for 
damages against the agents. On the contrary, so to hold 
would in many cases operate most injuriously against a 
party defrauded, and in favor of the wrong-doer, and such a 
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rule would in many aases operate praotically to protect him 
from ail the conséquences of his fraud when once it had been 
successfuUy accomplished. Take, for instance, a case like 
the présent, as stated in the bill, — a purehase of property for 
an immense priée paid, but of comparatively small, yet of 
some considérable value, the sale being effected through the 
deceit of the agents of the vendor. Suppose, also, as is often 
the case, that it is impossible to recover full compensation or 
any considérable part of the price from the vendor himself. 
Would there be any justice or reason in making the rétention 
of the slight benefit whieh the vendee bas received from the 
vendor, to the exclusion of some other remédies, a condition 
for his recovering the damages whioh he bas actually suffered 
against parties by whose fraud that damage was effected, 
against whom alone he may hâve any fair expectation of full 
réparation, or in releasing sueb parties from their liability 
to make good the loss on aecount of any dealing witb their 
principal short of full réparation for the injury ? 

I hâve therefore corne to the conclusion that an action for 
deceit against the agent is not iuconsistent with the disaffirm- 
ance of the sale. It is consistent either with its affirmanee 
or its disaffirmance. The complaint against the agent may 
be framed so as to be an afSrmance or a disaffirmance by 
containing a deliberate adoption of the sale as valid and in 
force, or a deliberate rejection of it as void. There is noth- 
ing in the form of the complaint in the former suit hère re- 
lied upon whicb amounted to an adoption or a disaffirmance of 
this contract of sale. It did not unequivocally show an élec- 
tion to affirm or disaffirm. It left the plaintiff free, consist- 
ently with ail the averments of fact contained in the com- 
plaint, to insist that the same facts therein set forth as to the 
ground of damages for fraud also entitled the plaintiff to 
restore the property to the vendee, and demand any further 
réparation for the wrong against the vendor. It does not ask 
to hâve the value of the property retained set off against the 
price paid, in measuring the damages. On the oontrary, it 
claims as damages for the fraud an amount equal to the whole 
price paid. The complaint contains an ad damnum of $5,000,- 
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000, — the same amount as the purchase priée of the prop- 
erty, — but this is demanded, not as theprice, but as damages for 
the deceit. The complaint, indeed, states that the plaintiff was, 
by the deceit charged, induced "to purchase" and did "pur- 
chase" the property; but this averment must not be under- 
stood as an élection to consider the purchase as one not void- 
able. It was properly averred to be a purchase for the 
purposé of that action, though voidable. The terms usedare 
to be construed merely as descriptive of the transaction, and 
the plaintiff was not called upon then and there to déclare 
his intention to avoid or to affirm it. The commencement of 
that action must, therefore, be held not to predude the com:- 
plainant from its remedy by rescission, if it has such remedy, 
on other grounds. Nor has the judgment for the défendants 
in that action any such effect. Even a judgmantagainBtthé 
défendants would not so operate unless it were siatisfied, for 
the reason above stated. 

The other suit set forth in this plea as an act electing to 
afiSrm the sale is an action brought by this complainant 
against the défendant Park to recover damages for the non- 
delivery of ore agreed to be delivered in the contract of sale 
which -was executed by Park on his own behalf, as wèll as on 
behalf of the vendors, his principals in the transaction. The 
complaint allèges the making of the executory contract of 
sale ; that by said agreement Park agreed to sell to the plain- 
tiff, this complainant, the ore in question; that said contract 
was afterwards performed in ail respects on the part of the 
plaintiff, but that it had not been performed on the part of 
défendant Park, or by the Emma Silver Miping Company of 
New York, the vendor, in certain respects, including this : that 
the défendant Park, though often requested, has not deliv- 
ered or caused to be delivered to the plaintiff, or accounted to 
the plaintiff, for a certain specified part of the ore so agreed 
to be delivered, whereby the plaintiff is alleged to bave suf- 
fered damages to the amount of $350,000. This was, in ef- 
fect, unlike the action for deceit, an action brought to enforee 
the contract of sale. The daim made for damages on ac- 
count of the partial non-delivery is wholly inconsistent with 
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the claim now made, that the sale was void, and with a pur- 
pose to rescind and set it aside. Upon the authorities, and 
within the principle herein before laid down, the bringing of 
such an action deliberately and with fuU knowledge of the 
facts is an élection to aiiQrm the contract. Clough v. Rail- 
tvcny, L. E. 7 Ex. 36; Conanhan v. Thompson, 111 Mass. 270, 
and other cases cîted. In fact, it was a suit to recover the 
fruits of the contract, to which the plaintiff could be entitled 
only on the theory that the sale was valid and to continue in 
force. If such an action is brought by mistake, through 
inadvertenee or misunderstanding of counsel, it may not hâve 
the effect of an estoppel ; but the presumption certainly is that 
so solemn and deliberate an act, done in plaintilï's behalf by 
attorneys of the court, is done advisedly and by the plaintifp's 
authority ; and if there is any circumstance depriving the act 
of this character, such circumstance, in excuse or avoidance 
of the act, must be alleged by the complainant. It is insisted, 
however, by the complainant, that it does not suffieiently 
appear on this plea that the act so relied on as an élection to 
efiSrm was done with a f uU knowledge of the facts now alleged 
in the impeachment of the contract. I think that it does not 
suffieiently appear on the plea and the records, which, upon 
complainant's motion, hâve been made part of the plea, that 
this second action was commenced with à fuU knowledge of 
ail thèse facts. The plea allèges that this second suit was 
commenced long after the complainant, in his bill, claims to 
hâve become fully cognizant cf ail said facts. I hâve looked 
into the bill in vain to find any statement whatever therein 
as to the time when the facts alleged therein in impeachment 
of the sale, and therein alleged to hâve been concealed, were 
discovered by or became first known to the complainant. The 
complainant does not claim in the bill to hâve so become cog- 
nizant of thèse facts at any time prior to verifying the bill 
itself . This allégation of the plea, therefore, cannot be taken 
to be an averment of such knowledge at the time of the com- 
mencement or during the pendency of that suit. Nor is this 
defect of averment on this material point aided by the other 
parts of the plea, or by the records which are produced aa 
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part thereof. It is true that it appears by thèse papers that 
the complaint in the action for deceit was verified and sèrved 
before this second suit was commenced ; and ii is also true 
that, as to the greater part of the alleged fraudulent acts set 
forth in the bill, they are also set forth, with little différence 
of détail, in that complaint. But other facts stated in the 
bill — those, for instance, relating to the giving of qualification 
shares to ail but one of the direetors, other than Park and 
Baxter, and the secret agreement with the American minis- 
ter under which he also became a director — are not stated in 
the complaint nor alluded to, unlessit be in the gênerai state- 
ment near the close of the complaint that the défendants did 
"by the like déviées," that'is, among other things, "by the 
payment of large sums of moïiey and other valuable consid- 
érations," etc., "and by bribery in varions forma, the particu- 
lars whereof are unknown to the plaintifï," "induce various 
persons to become direetors and trustées of the plaintiff Com- 
pany." Giving fuU effect to this as an admission of what 
the complainant knew at a time prior to the commencement 
of this second suit, I do not think it comes up to that fuU 
knowledge of the material facts which is necessary to make 
the commencement of that suit an act of élection, precluding 
the plaintiff from proceeding for a rescission on those facts. 
The complaint shows a very imperfect knowledge of thèse 
facts as alleged in the bill ; indeed, it does not certainly show 
any accurate knowledge or information as to the dealing with 
any of the several direetors, as detailed in the bill. In this 
view of the case it is unnecessary to eonsider the point raised 
by the complainant, that this plea is too broad, on the ground 
that the part of the bill to which thig plea is pleaded states 
a case, and justifies relief against Park and Baxter, beyond 
the reseission of the contract and the relief conséquent 
thereon; that it is, in fact, a bill against them also for the 
recovery of profits made by them while acting in a ûdûciary 
relation to the complainant, independently of the case for 
rescission. The plea must be overruled for want of the neces- 
sary averment that at the time of the commencement or dur- 
ing the prosecution of the second action the complainant wa& 
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cognizant of the facts alleged in the bill for avoiding the con- 
tract. 

The three pleas in bar of the défendants Park and Baxter, 
the plea in bar of the défendant the Emma Silver Mining Com- 
pany of New York, and the joint plea in bar of ail the défend- 
ants, overruled. The first plea in bar of défendant Park 
overruled; the second and third suatained. 



MoCoMB V. Chicago, St. Louis & New Orléans E. Co. and 

another. 

(Oireuit Omrt, S. D. Nm York. Pebruary 10, 1881.) 

1. DlSCOVEKT— OFFICER OF CoEPOKATrON. 

An offlcer of a corporation cannot be made a party défendant to a 
cross-bill, for the purpose of discovery, where he did not dérive the 
desired information in his officiai capacity. 

2. Samb— Bame. 

In such case the discovery cannot be had, although the offlcer 
derived his information from a participation in the création of the 
corporation. — [Ed. 

In Equity. Demurrer. 

F. N. Bangs and F. C. Stetson, for plaintiff. 

J. Emott and Ashbel Green, for défendant Osbom. 

Choatb, D. J. The défendant corporation having brought 
a suit in equity against this plaintiflf, the principal object of 
which was to procure a decree adjudging void certain mort- 
gage bonds of the Mississippi Central Eailroad Company, a 
corporation formerly owning a railroad now belonging to de- 
fendant corporation, this plaintiff had leave of the court to 
file a cross-bill. In his cross-bill the plaintiff joined as a 
défendant, for the purposes of discovery, the défendant Os- 
born, the président of the défendant corporation. One of the 
dèfences set up in the cross-bill is that the title of the défend- 
ant corporation to itp railroad is derived through the fore- 
closure of a subséquent mortgage thereon; that by the terms 
of the mortgage so foreclosed, and also by the provisions of 
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an agreement entered into by the bondholders under said 
foreclosed mortgage made shprtly before the foreclosure, and 
which by consent of ail the parties to the foreclosure and by 
order of the court was embodied in and made part of the 
decree of foreclosure, the cause of action existing, if any, 
against this plaintiff, by virtue whereof the défendant corpo- 
ration would otherwise hâve been entitled to hâve the bonds 
held by the plaintiff adjudged void, was released, and said 
bondholders and this défendant corporation are precluded 
and estopped to set up against the plaintiff the illegalities 
and alleged frauds by which in the original bills the vaMity 
of said bonds is sought to be impeached. 

The défendant corporation, or rather another corporation, 
the Central Mississippi Eailroad Company, which bas, witb 
stiU another corporation, been Consolidated into the défend- 
ant corporation, became the purchaser of the railroad rrom 
the committee of bondholders who bid off the.property upon 
its sale in foreclosure, and, for the purpose of this demurrer, 
may be regarded as having been virtually formed of the bond- 
holders under said foreclosed mortgage, as claimed by the 
learned counsel for the plaintiff. The défendant Osbom, who 
is the président of the défendant corporation, is alleged to 
hâve been one of the purchasing committee of bondholders, 
and is claimed from this circumstance to bave been the agent 
of ail the bondholders in the transaction which resulted in 
the foreclosure, including the Illinois Central Eailroad Com- 
pany, which was the holder of the largest part of said bonds, 
and is alleged to bave joined in said agreement prior to fore- 
closure. 

The défendant Osbom demurs, on the ground that he is 
improperly joined as défendant. 

The interrogatories put to the défendant Osbom are de- 
signed to discover what amount of said bonds was held by the 
minois Central Eailroad Company, and whether that Com- 
pany, and, if any, what other bondholders, assented to the 
decree in foreclosure. The demurrer must be sustained. 

It is proper for a défendant in a bill in equity, who files a 
cross-bill, to make défendants of parties not parties to the orig- 
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inal bill, where they are necessary to complète relief. Bran- 
don Manuf'g Go. v. Briner, 14 Blatchf. 371. And the practice 
is established of joining, for purposes of discovery, an officer 
of a défendant corporation, wliere plaintiff is entitled to dis- 
covery in a suit against a corporation. The reason of the 
rule, as stated by Lord Chancellor Talbot in the leading case 
of Wyck V. Mead, 3 P. W. 310, whieh seems to hâve finally 
established the practice, is that as "the plaintiff ought to hâve 
discovery," and as "the défendants can answer no otherwise 
than under their common seal, and though they answer never 
80 falsely, still there is no remedy against them for perjury;" 
therefore, "it bas been a usual thing tp make the secretary, 
book-keeper, or any other officers of a company défendants. " 
As observed in that case, although the answer of the défend- 
ant could not be rëad against the company, "yet it may be of 
use to direct the plaintiff hpw to draw and pen his interroga- 
tories towards obtaining a bettèr discovery," and "it may be 
very mischievoûs and injurious to,the subject to deprivethem 
of that discovery to which, in common justice, they are en- 
titled;" and, on the other baiid, "no manner of inconvenience 
can ensue from obliging such of&cers of a company to an- 
swer." Later cases hâve added but little either to the extent 
of thê rùie or the exposition of the reason upon which it is 
based. It is conceded to be an exception to the gênerai rule 
that a mère witness cannot be joined for purposes of dis- 
covery. And the rule bas been extended to members of a 
corporation who are not officers. Fenlon v. Hughes, 7 Ves. 
289; Moodalay v. Morton, 1 Bro. Ch. 469; Dummer v. Chip- 
penham, 14 Ves. 245; Many y. Beckman Iron Co. 9 Paige, 
188; U. S. V. Wagner, L. E. 2 Ch. 582; Glasscott v. Iron Co. 
11 Sim. 305. 

No case has gone so far as to join an ofScer of a corpora- 
tion for the purpose of a discovery of matters which were not 
within his knowledge as such officer, or leamed by him 
while in the service, or as a member of the corporation, nor, 
as in this case, matters -which took place before the corpora- 
tion was formed, or in which it had no part, though it ap- 
pears that by and through other sources of information the 
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ofScffer happens to hâve obitàined snch knowledge. Assuming 
that the matters inquired of are, as statedby plaintifE's coun^ 
Bel, dealings in which he'waa. agetit for those who are now 
stoekholders or beneficiaries 'of thé company, and which deal- 
ings were part of the process of bringing that company into 
life, yet there is no précèdent for this bill, as a bill of discov- 
ery, against the défendant Osborri, and to sustain it would, 
I think, be going beyond the recognized limits of this excep- 
tional raie, and beyond the reasons on 'which the rule is 
founded. See Story Eq. Pleadings, (9th Ed.) § 235, notes, 
and cases cited. 

Demurrer Bustained. 



ToMMEï and pthers ^v», Spartanburg & AsBtEtflijLK. E. Co. , 
, and others.* . ^ 

{Uirenit Court, W. D: 2?brth Caràlina. --,1881!) 

1. POBECLOBTIKB OB'. MORTGJSkOKv— ^WPEJt^ÇX <"• LiBN. 

Claims of çontfactors and l^borérs ïor lâbor performed in the con- 

struction of 'a railroad s'ii'bsèqiti'éht'io the éxecution of ' a nïbrtgage on' 

, ,; the road will.not be allowed,i except as postponed to the mortgage 

debt, and this, whether or not mechanics' or labprers' liena hâve been. 

filed in the proper court. 

' Contïacts made prior to the exeCUtibn of the mortgage, and work' 
done thereunder, Oreate no lien superior to that of the mortgage. ■ - 
Claimsof contraetors ftûd laborers fcfr labor péri ormed in-the cott»:. 
struction of a railroad subséquent to tjae éxecutign of amortgagp on 
the road, to secure ita bonds,' will not hé allowed, except as postponed 
to the bondhoiders, notwithstanding thie vroik was perforined and a 
mechanics' or Iftborers' lieniiled in thé proper court before the regis-' 
' tration of the mortgage in the state where the labor is performed ^nd 
the lien flled. 

In Equity. 

This was a bill filed by complainants for themselves, and 
in behalf of ail other holders of the "first mortgage 7 per 
cent, gold bonds" of the Spartanburg & Asheville Bailroad, 

*Beported by Thomas M. Pittman, Bsq., of the Charlotte, N. C, bar. 
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against the Spartanburg & Asbeyille Eailroad Company, J. 
B. Cleveland, and W. H. Inman, trustées named in the mort- 
gage, and Eice & Coleman, Fry & Deal, E. Clayton, and John 
Garrison, creditors of the Spartanburg & Asheville Eailroad, 
as contraotors, laborers, and material men, for the foreclosure 
of the mortgage to secure said bonds. The défendant corpo- 
ration was formed by the consolidation of the Spartanburg & 
Asheville Eailroad Company, of South Carolina, and the 
Greenville & Prench Broad Eailroad Company, of North Car- 
olina, July 31, 1874. The stockholders of the Spartanburg 
& Asheville Eailroad Company, August 9, 1876, adopted a 
resolution in regard to placing a mortgage on the road, which 
was foUowed on the same day by the adoption of a similar 
resolution by the board of directors. The mortgage, securing 
bonds to the amount of $670,000, was executed October 1, 
1876, by the président affixing the seal of the company, and 
signing, " The Spartanburg & Asheville Eailroad Company, 
by D. E. Duncan, Président." W. K. Blake signed it as sec- 
retary and treasurer of the company, and W. H. Inman and 
John B. Cleveland, the trustées, also signed it and affixed 
their seals. Afterwards, but prior to September 28, 1878, two 
of the directors afSxed their hands and seals. This mortgage 
was duly registered in Spartanburg county, South Carolina, 
June 20, 1877. The master finds that the mortgage was duly 
registered in Buncombe eounty, North Carolina, November 
25, 1878; in Henderson county, North Carolina, November 
23, 1878 ; in Polk county, North Carolina, November 22, 1878. 
Six hundred and forty-twothousand dollars of the bonds passed 
out of the hands of the company; $4,500 becoming the 
property of plaintiff V. E. Tommey. Six hundred and fifteen 
thousand dollars were held as collatéral. The mortgage 
provided that the whole amount of the bonds shonld fall due 
upon default in the payment of interest for six months. De- 
fault was made, upon which this suit was b'rought. Fry & 
Deal entered into a contract with the Spartanburg & Asheville 
Eailroad Company, June 2, 1877, to build four trestles on the 
line of the road in Polk county, North Carolina, and the work 
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was completed June 17, 1878. Pry was a naëchanic, and 
worked himself on the trestles, and supèrihtended the labor. 
The firm furnishéd the materials. They knew at the time the 
work -was done of the existence of the mortgage. They filed 
their lien in Polk county, North Carolina, Auguat 3, 1878, 
for $6,335.16, and on October 16, 1878, instituted proceed- 
ings in the superior court of that county to enforce their lien. 
John Garrison contracted, June 2, 1877, to build " Mill Creek 
Trestle," which he completed about the sèVenteenth of Péb- 
ruary, 1878. He filed a lien in Polk county, April 2, 1878, 
and began an action to enforce it, August 10, 1878. Oarri- 
son was a mechanic, and did some of the work, but his prin- 
cipal labor was as a contractor, to superintend the mechanics 
and laborers employed under him. T. G. Williamson was one 
of the engineer corps of the company, and was due $911.40 
from March, 1878. He filed his lien in Polk county, June 
4, 1878. There is a balance due Eicè & Coleman for work 
done since October 1, 1876, of $22,935.23, frpm May 1, 1878. 
Coleman was a stockholder in the company, but was not 
présent at the meeting which authorized the mortgage. They 
knew of the making of the mortgage, arid received, after Octo- 
ber 1, 1876, about $62,000, in county bonds and cash, from 
the company, on this contract. While engaged in grading 
the road they bought the land over which about two miles of 
their contract extended, and the company h^aving neglected 
to bave the right of way through the land condemned accord- 
ing to law, they assert titles to the road-bed and superstruc- 
ture on their land. B. Clayton was a stockholder of the com- 
pany. There is due him the sum oif $3,31 6.87, for work done 
on the South Carolina division of the road before August, 
1876. Another contract was made with him prior to October 
1, 1876, on which there is a balance due of $33,661.25 from 
November 1, 1877. He was présent at the' méétiùg which 
authorized the mortgage, and did not vote ajgainét it. He 
claims title tô a portion of the road-bed and' stipersttùctuire, 
similar to that of Eice & Coleman. The two' last-natued pât- 
ties daim statutwy liens. The cômmissioherfeôf Buncombe' 
eounty were stockholders, and became parties défendant. 
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Chandler é Thompson, Bynum é Grier, J. H. Bion, and Mr. 
Brown, for complainants and trustées. 

Evans, Bobo é Carlisle, Shipp d Bailey, J. H, Merriman, 
T. Coleman, W. J. Montgomery, and M. E. Carter, for de- 
fendants. 

Bond, C. J. This is a bill filed by the mortgage trustées 
and the bondholders, secured by the mortgage against the 
défendant corporation and otbers, to-wit, creditors of the de- 
fendant corporation claiming mechanics' liens and statutory 
liens for la,bor done on the Spartanburg & Asheville Bailroad, 
to foreclose the mortgage and sell the road pursuant to the 
terms of the mortgage. The case is for final hearing upon 
the pleadings, évidence, report of the spécial master, and 
exceptions to his report. The material facts reported by the 
master are not controverted, and are thèse : 

The Greenville & Prench Broad Railroad Company was incorporated by 
the législature of North Carolina, February 13, 1855, and the Spartan- 
burg & Asheville Railroad Company was incorporated by the législature 
of Soùth Carolina, February 20, 1873, and the two companies were Con- 
solidated under the name of the Spartanburg & Asheville Railroad Com- 
pany, July 31, 1874, under the gênerai laws of the two states, and the new 
Company thus formed is clothed with ail the rights which were originally 
conferred upon the separate companies. The défendant company thus 
organized commenced to build its road froin Spartanburg, in South Caro- 
lina, to Asheville, inKortu Carolina, and, having expended its assets, the 
stockholders rcsolved, on the ninth day of August, 1876, to issue and scU 
bonds to the amount of $670,000, and to secure their payment and interest 
on them by a mortgage upon the Consolidated road. The mortgage waa 
duly executod by the company on the first day of October, 1876, and the 
bonds to the amount of |642,000 were sold or hypothecated, and came 
into tbe hands of the plaintifE holders and others for value bonaftde. The 
third section of the mortgage, which is flled as an exhibit, contains the 
conditions of it and the powers granted to the trustées, mortgagees there- 
under. It was not seriously contended in the argument that the défend- 
ant company had not power to make the mortgage, or that the conditions, 
had not been broken at the commencement of this action. 

The master so finds, and his report is hereby confirmed, 
The défendant creditors daim that they, as contractor» 
and laborers, hâve a, lien upon the road prior and superior to 
the bondholders, and are first entitled to the proceeds of the 
sale of the road, if the court should decree a sale. Thip is 
the priuçiple question m the case. Thèse claimants are of two> 
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classes: First, those who bave filed in the proper court 
"mechanics' and laborers' liens;" second, ihoae -who bave not 
filed sucb liens in tbe state courts, but claim a lien by stat- 
ute. Of tbe first class are Ery & Deal, John Garrison, Eice 
& Coleman, and T. G. Williamson, whose claims are f uUy set 
out in tbe master's report. Thèse claims, we think, ought 
not to be allowed, except as postponed to the mortgage debt. 

It is not necessary, in our opinion, to argue whether or 
not thèse lien claims are filed under the provision of the state 
law. In each case the work was donè and the lien filed sub- 
séquent to the exécution of the mortgage; but we think the 
statute upon which tbe claims are based does not apply to 
railroads. Battle's Eevisal, c. 65.* 

No case bas been cited where any court in North Carolina 
bas held that suoh a lien was within the purpose or meaning 
of that statute, altbough the statute was passed in 1869-70. 
Tbe act does not mention railroads as the subjeçt of sucb 
liens, and the intimation of the suprême court of North Caro- 
lina in Whitaker v. Smith, 81 N. G. 340, is the otber way. It 
was there held that the statute gave a lien to "mechanics and 
laborers" exclusively, and that an "overseer" was not a 
laborer, and référence made to 8 Pa. St. 168, where it is 
held that an engineer is not a "laborer." The first class 
of claimants filed their liens as contractors. They are not, 
in our opinion, mechanics and laborers within the mean- 
ing of tbe North Carolina law as held by its suprême court. 
The second class of creditors referred'to in the master's 
report do not claim a lien under chapter 65, Battle's Ee- 
visal, as the other lien claimants hâve done, but tbey do 
claim that by virtue of chapter 26, § 48, Bat. Eev., ail the 
debts due them, and ail contracts with the corporation at the 
date of the exécution of the mortgage, were liens prior to 

*8ection 1 of the statute provides that " every building built, rebuilt, 
repaired, or improved, together with the necessary lots on which said 
building may be situated, and every lot, farm, or vessel, or any kind of 
jyroperty not Twrein enumerated, shall be subject to a lien for the payment 
of ail debts contracted for work done on the same, or materials fur- 
nished."— [Rep. 

v.7,no.4— 28 
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the mortgage.* Thèse debts< at the date of the mortgage, 
Gctober 1, 1876, hâve been paid, except the sùm of $3.316.87, 
due E. Clayton, with interest from August, 1876, and some 
smaller sums, ail of which are Btated in the master's report. 
We do not think that under that section the claimants hâve 
any lien. 

We are of opinion that the statute contemplâtes debts al- 
ready incurred and contracta executed at the time of making 
the mortgage. 

It has been suggested to us by eounsel, since the argument, 
that the case of Brooks v. Railway Co., 101 U. S. 443, has an 
important bearing upon this case ; but we think the suprême 
court of lowa held, as we do now, that a railway was not a 
building; within the meaning of their mechanio's lien law, 
in Nelson v. The lowa Ey. Co., construing section 1855 
of the Code of 1860, which resembles the North Carolina 
statutes, and reversed their judgment after the laW' was 
amended. So far as the claim of B. Clayton is concemed, 
we think the master's report must be confirmed. The land 
was purohàsed by him after the commencement of the con- 
struction of the railroad, with fuU knowledge that it was to 
pass over it, and indeed while he was constructing the rail- 
road over it. He is in a court of equity for relief, and hé 
must do equity. The master reports that he is not damaged 
atid he will be allowed nothing. And the same is true of the 
land claimed by Eioe & Coleman. 

We see no reason 'for disturbing any of the findings of the 
master relating to the claims of W. H. Inman, and his report 
is confirmed, and a decree will be passed in accordance with 
this opinion. 

Note. See In re Kelly, 5 Fbd. Rkp. 846 

*The statute provides " that ail debts and contracts of any corporation, 
prior to or at the time of the exécution of any mortgage or deed bf trust 
by such corporation, shall hâve a flrst lien upon the property, rights, and 
franchises of said corporation, and shall be paid oflf or secured before sùch 
<nortgage or deed of trust shall be registered."— [Rkp. 
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Walkee V. VhTST and ottiers. 
[Giretiit Court, E. D. Missowi. January 3, 1881.) 

1. Pbacticb — JuKisDicTioN— Motion to Dismiss. 

A Jurisdictlonal question cannot be raised by a motion to dismiss, 
except where the want of jurisdiction appears on the face of the 
record. 

2. SaMK — Pl.BA vs Abatbmbnt. 

Where facts not of record hâve to be shown, the question should 
be brought before the court bv a plea in abatement. 

3. Jdkisdiction — Inteefekence Between State and Fbdbbal 

Courts. 

State and fédéral courts cannot lawfully interfère with each other 
where each is acting within légal limits. 

4. Same— CusTODT op Pboperty, 

A fédéral court will neither interfère with property in the lawful 
custedy of a state court, nor tolerate interférence by a state court with 
property in its custody. 

6. Samb— Pbopbhty not Lawfult.t m Custodt op Statb Court. 

An Insurance company built a kouse partially On its own land and 
partially upon that of A., without A. 's consent, and leased it to B. & 
C. Thereafter the company was dissol ved by a decree of the state court 
having jurisdiction, and ail its property vested in D., the state super- 
intendent of Insurance. B. & C. then attorned to D. A. and B., C, 
and D. were citizens of différent stàtes. After the attornment to D., 
A. brought suit against B., C, and D., in the fédéral court, to recover 
possession of the property of which he had been dispossessed. Hdd, 
that the fédéral court was not ousted of its jurisdiction by the attorn- 
ment of B. & C. to D. 

Ejectment. Motion to dismiss. 

Sansum d Jones, for plaintiff. 

Carr d Reynolds, for défendants. 

Tbbat, d. J. TMs is an action of ejectment, in •whioh the 
plaintiff bas set ont with gréât particularity his deraignment 
of title, through proceèdings in partition, to which the Life 
Association of America became a party. The final decree in 
said partition suit allotted to the plaintiff the premises in dis- 
pute. Said decree was entered in June, 1877, and duly 
recorded. 

In July, 1878, the Life Association of America destroyed 
the fence previously erected by plaintiff along the division 
line of the lots assigned to him by the decree in partition 
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and erected a building partly upon plaintiflf's property. Said 
association thereafter leased said building to the Flints and 
Coans, (parties défendant.) Suit for the dissolution of said 
association was instituted October 13, 1879, in the proper 
state court, which ripened into a final decree on November 
10, 1879, whereby the title to ail of the property of said asso- 
ciation vested absolutely in Eelfe, the state superintendant. 
Thereupon the said Flints and Coans attorned to said Eelfe. 

The plaintiff in this action made the défendants in posses- 
sion and said Eelfe the défendants to the suit. A motJon 
■was subsequently made to dismisa as to said Eelfe, which 
was resisted by him. The court overruled the motion, on the 
ground that as the landlord might, under the Missouri stat- 
utes, make himself a party, and that, as the plaintiff had 
chosen to bring him in, it would be idle to dismiss asto him, 
and then hâve hirû take leave to appear instanter. Now, said 
landlord being défendant of record, appears specially ànd 
moves to dismiss the suit on the ground that the premises in 
dispute are in custodia legis qî M& state oouxi through his 
tenants and himself, as a state officer, in whom there has been 
vested by opération of law jihe title, whatèver it may' hâve 
been, of said dissolved association, The motion is supposed to 
rest on the doctrine stated in Taylor v. Cœrryl, 20 How. 584 
Freeman v. Howe, 24 How. 450 ; Bucky. Colbath, 3 Wall. 334 
Thompson v. Scott, 4 Dill. 504; Conkling v. Butler, i Biss. 22 
Wiswall Y. Sampson, 14 How. 52; Beale v. Phipps, 14 How. 
368, and other cases cited. 

The présent suit was brought in this court after said Eelfe 
had become vested by decree ofthè state court with the title 
of the Life Association, and after the attornment to him by 
the tenants in possession. 

The technical question exista as to the modeof proceeding, 
viz. : Can a motion to dismiss raise the question desired to 
be presented ? If there appears on the face of the record that 
the court has no jurisdiction, a motion to dismiss would be 
proper. But other f acts hâve to appear in this case to raise the 
jurisdictional question, — such as the proceedings in the state 
court, etc., — which facts are stated at length in the motion 
and supplemented by the state record, etc. Henoe, the ques- 
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tion should come before the court through a plea in abate- 
ment. Tie parties, however, to avoid technioalities, costs, 
and delay, assert that the question may be considered as on 
a proper plea in abatement, 

This court bas had occasion, within the past year, to 
express its views upon supposed conflicts of jurisdiction 
between state and United States courts in like cases.* The 
rule is that when a state court has, through any of its 
ofScers, custody of property, a United States court will not 
interfère with said custody, and, on the other hand, will not 
permit interférence with its own custody. That rule is 
essential, under our complex System of government, to due 
harmony of administration, and to avoid unseemly conflicts. 
If rests not on comity alone, but on the true theory of our 
governmental sy? tcm, state and fédéral. There is to be no 
interferience, one with the other, where each is acting within 
légal limits ; but, on the other hand, neither is to transcend 
légal or coïistitutional limits, or deprive a party of his eonsti- 
tutional rights. 

It is often difficult to ascertain the précise limits to* be 
observed under the rules just stated, as it is to reconcile adjudi- 
cations had. The cases above cited, and the two cases of 
Payne v. Hook in the United States suprême court, seem not 
to be in accord. Whether so or not, the case before the court 
is free from such embarrassment. The rights of ail parties 
had been settled by the partition decree in the state court, 
despite which one had become a trespasser on the premises 
of the other. Because the trespasser passed into liquidation 
under a state law, and his tenants who were co-trespassers 
attorned to the state liquidator, the real and adjudicated 
owner, being a citizen of another state, could not be thus 
deprived of his constitutional right to be heard in this court. 
The point decided is, not that of interférence with the un- 
doubted possession, rightfully, of property by the officer of 
another court, but that of an attempt to oust this court of 
jurisdiction by the attomment of trespassers to such tres- 
passing officer. 

*See Levi v. Columbia Life Ins. Co. 1 Fbd. Rep. 206. 
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The motion to dismiss is overruled. If a plea of abatement 
were interposed, embodying the statement of facts contained 
in the motion to dismiss, a demurrer tbereto would be sus- 
tained. 



EoTz and others v. Citï of St. Louis. 
(Circuit Court, E. D. Missouri. January 3, 1881.) 

1. RiPARIAN RiGHTS— LiMITS OF StATE AUTHOHITT. 

The lirait of tlie autliority of statea bordering on a navigable river 
is to protect tlieir own shores and harbors without interfering wiy» 
the opposite shores, or common rights of navigation. 

2. Same— NuiB-iNCE. 

Where snch a state authorizes a structure, which, but for such 
authorization, would be considered a nuisance, its own citizens must 
accept the légal conséquences, though not without the recovery of 
damages ; but it cannot pass a law to govern a state bordering on the 
opposite shore, or its citizens, or the realty situated therein. 

3. Pbacticb— Demukeeb. 

The pétition alleged that the plaintifl was the owner of real estate 
in Illinois, opposite the city of St. Louis, and bordering on the Missis- 
sippi river ; that said city had caused a dyke to be bullt on the Missouri 
shore urUavafuUy, which dyke had caused plaintiff 's land to be washed 
away. Hdd, that the défendant could not raise the question of the 
Jawfulness of the dyke under the Missouri statutes, by demurrer to 
the pétition, but should inform the court by answer, oh trial, whether 
the dyke interfered with the navigability of the river, and transcended 
the power of the state. 

4. ,8amh— Local Actions. 

Held,furtheT, that the old rule as to local actions wa» not applica- 
ble tb a suit of this nature. 

Demurrer to Pétition. 

Baker é Fletcher, for plaintiff. 

Leverett Bell, for défendant. 

Teeat, D, J. This is an action at law for the recovery of 
damages conséquent upon the alleged injuries caused by de- 
fendant. The plaintiff was owner of real estate in Illinois, 
opposite the city of St. Louis. Said city built, it is averred, 
on its shore, unlawfuUy, a dyke, whereby 40 acres of plaintiff'? 
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land was washed away. A demurrer is interpoaed on two 

grounds : 

First, th^t the action is loccUi heng toi damages to the realty of the 
plaintifE in another jurisdiction. 

This suit is brought in the United States circuit court hère, 
of wbich the défendant, a corporation, is an inhabitant, within 
the meaning of the acts of congress pertaining thereto. Be^ , 
ing a municipal corporation it could not be an inhabitant of , 
or found within the jurisdiction of, Hlinois, or of the United 
States circuit court for said district; and hence, if the com- 
mon-îaw rule as to local actions must prevail, the plaintiff is 
remedilesB, practically, however great the wrong sustained, 
because no légal service could be there had. 

It seems that the old rule as to local actions should not be 

considered applicable to suits of this nature. Where there is 

a wrong there. must be a remedy. The injury in this case 

was caused by défendant acting within another jurisdiction. 

Second. Défendant contends that the dyke built by it was under author- 
ity of Missouri statutes, and consequently was not unlawful, despite the 
avertnents in plaïntifl's pétition to the contrary. 

Can such a proposition be raised by demurrer to the péti- 
tion ? If the United States courts are bound to take notice 
of public acts of every state, and the state of Missouri, by 
statuts, authorized the dyke to be erected, then it was a law- 
ful structure, intraterritorially, if properly erected, and does 
not fall within the rules concerning nuisances. Transporta- 
tion Co. V. Chicago, 99 U. S. 635; Weeks, Damnum Absque 
Injuria, § 8; Radcliff v. Mayor, 4 Comst. 195; and varions 
other cases cited, especially Imler v. Springfi^ld, 55 Mo. 125. 

There are, however, other and graver considérations in- 
volved, to which the attention of counsel was directed in 
the course of the argument, with the request that they would 
examine the same, and the authorities to which the court 
referred. In the absence of any such aid, the court is asked 
to pass upon a grave question concerning the rights of 
riparian owners on opposite aides, of the river to that where 
dykes, etc., are constructed, provided such a question oa^,; 
in the présent state of the pleadings, be raised by de. 
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lûurrer. Among the cases which serve to throw light on 
this subject are Northwestern Packet Co. v. Atla, 2 Dillon, 479, 
and 8. C. 21 Wall. 389, The substance of those décisions ia 
that a state, in the absence of congressional législation, may 
authorize the érection of structures on its own shore, and 
that its citizens affeeted thereby cannot complain of the same 
as a nuisance, with right of recovery for spécial damages 
under such a rule ; but those décisions do not go to the estent 
that an individual acting under the supposed authority of 
state législation can obstruet the navigability of the Missis- 
sippi river, which is a common highway. The limit of state 
authority is to protect its own shores and liarbbrs, without 
interfering with the common rights of navigation. Where its 
Btatute authorizes a structure, its own citizens must accept 
the légal conséquences, though not without recovery of dam- 
ages ; but Missouri cannot pass a law to govern Illinois, its 
citizens, and their realty situate in Illinois. If, pursuant to 
a Missouri statute, a dyke was erected destructive of property 
in Illinois belonging to the citizens of the latter state, such 
statute cannot be pleaded against them, for the Missouri 
statute could not operate extraterritorially. 

The question intended to be raised by demurrer cannot be 
BO raised. The court must be informed by answer, on trial, 
whetherthe dyke interfered with the navigability ot the river, 
and transcended the power of the state in the premises. It 
is obvions that if, in the absence of congressional législa- 
tion, each state bordering on the Mississippi river may pre- 
Bcribe what its citizens may do, destructive of the naviga- 
bility of the river, and to the great damage of owners 
occupying the opposite shore, then such a state statute would 
hâve an extraterritorial effect — a proposition not admissible. 

In the light ofthe views thus presented, the demurrer must 
be overruled, so that the parties may présent to the court 
the facts on which their respective rights are based. 

Since the foregoing opinion was written, Judge McCrary 
bas passed on a question, not the same as that hère presented, 
but one which throws some light on the subject, — City of St. 
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Louis V. The Knapp-Stovi Co. If an answer is put in setting 
out ail the f acts and private statutes, the court will hâve before 
it ail the législation and facts to enable it to décide — (1) 
Whether the city had lawfuUy authority to erect a dykej (2) 
if such authority existed, it erected the dyke as the law 
required; (3) whether damages of the kind named are not 
recoverabl^, when, acting under a public statute, a private 
individual or municipal corporation destroys the property of 
others ; (4) whether the riparian owner on one shore of the 
Mississippi, whether a municipal corporation or otherwise, 
can interfère with the navigability iof the river, or, if not 
doing so, can, for its own benefit, divert the channel to the 
in jury of the owner on the opposite shore. 



OSBORNB, Jr., V. BOABD OF CoUNTY COMMISSIONEBS Oï AdAHB 

COUNTY. 

{Circuit Court, D. Nebraska. , 1881.) 

L Election Precinct— Nbbbabka. 

An élection precinct has no corporate existence, and can nelther 
sue nor be sued under the laws of this state. 

2. MaNDAMUS— JUDOMENT. 

A mandamus cannot properly issue out of tlie fédéral courts until 
alter a claim in dispute has been reduced to judgment. 

3. CouNTY — Pkecinct Bonds. 

A suit can be maintained against a county to enforce the payment 
of a bond voted by and issued for a precinct to aid in works of inter- 
nai improvements, when such bonds are authorized by law. 

4. Pbecinct Bonds— Geist Mill — Nebhaska. 

There is no law in this state that authorizes the precincts to vote, 
or the county commissioners to issue bonds for and on behalf of a 
precinct, for the purpose of aiding in the érection and construction 
of a steam grist-mill, and bonds issued therefor are simply void. 

Demurrer to Pétition. Suit on coupons detached from 
precinct bonds issued to aid in the érection and construction 
of a steam grist-mill. 

A, H. Bowen, for plaintiff. 

John M. Bagan, for défendant. 
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, DtJNDT, D. J. This suit ie based upon 122 coupons, eacb 
for the 8um of $25, which were detached from a séries of 
bonds of $500 each, voted by the people of Juniata precinct,. 
and issued for and 04 behalf of said precinct by the county 
commissioners of Adaois county, to aid in the érection of a 
steam grist^mill. It is shown by the pétition that on the 
twenty-sixth day of November, 1872, an élection was held in 
said precinct, at which time bonds to the amount of $6,000' 
were voted, and that on the same day bonds were issued in 
that sum for the purpose aforesaid; that the bonds and cou* 
pons were porchased by the plaintifif before due, without 
notice, and for a Valuable considération, and that the same 
are wholly unpaid. 

The défendant demurs to the pétition, and two important 
questions are presented for considération by the demurrer: 
First. Has the court jurisdiction to hear and détermine the 
matter in dispute betwepn the parties? and, second, do tha 
facts stated in the pétition constitute a cause of action, and 
JHstify a recovery against the défendant; or, rather, against 
the precinct represented by the défendant ? 

The défendant has not seen proper to state just why th& 
court is without jurisdiction in the premises, but I conolude 
that it is because of the supposed want of authority to pro- 
ceed against a county to enforce the payment of a bond issued 
on behalf of a precinct. It is clear enough that the laws of 
this state authorize the qualified voters of an élection precinct 
to vote for the issuing of bonds for specified purposes, and 
when properly voted they are to be issued by the county 
commissioners of the county in which the precinct may be 
situated. It is equally clear that an élection precinct, f ormed 
under the laws of this state, has no corporate existence. Such 
a political subdivision is formed for mère convenience of vot- 
ing. It cannot sue or be sued, because it has no offieers of 
its' own to prosecute or défend a suit. The suprême court 
of this state has given an authoritative exposition of the law 
upon this subject, and that must be deemed conclusive until 
otherwise deeided by the highest judieial tribunal in the land. 
This court, too, at the présent term, has held the law to ba- 
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as hère stated. Blair v. West Point Preànct, "U. S. C. C. 
Neb.;* Cfeandier.v. Doij^e Co. 10 Neb. 20. 

As a gênerai rule, when and where a right exista,, the law 
furnishes an adéquate remedy to enforce the same when it is 
in any way impaired or impeded. It is conceded that pre- 
cinct bonds may be lawfuUy issued for some purposes. If 
that be true, it necessarily foUows that a remedy must exist 
to enforce the payment thereof; and, if the precinct itself 
cannot be sued, though primarily liable for thè payment of 
the bond, then reason, it would seem, must point directly to 
the of&cers who exécute the bonds as the ones who must 
respond on behalf of the precinct. And more especially is 
this so where a mandamus cannot be issued until after a 
proper suit has been instituted and the claim reduced to 
judgment, as seems to be required by ail the fédéral courts. 
Indeed, whatever may be thought or said of the propriety of 
fiustaining an action against a county to enforce payment of 
a precinct bond, the question must be regarded as no longer 
open to argument in this court. Bver since the décision of 
the case of Chandler v. County Com'rs Dodge Co., brought in 
this court, the right to sue a county, to recover on a precinct 
bond, has been sanctioned and upheld. This case went to 
the suprême court, where the judgment was affinned, though 
the question hère under considération was not raised in the 
suprême court. The case of Blair v. West Point Precinct, 
before referred to, is authority on this point. 

The demurrer draws in question the validity of a precinct 
bond issued to aid in the érection and construction of a steam 
grist-mill, and if the bonds from which the coupons in suit 
were detached cannot be upheld under the provisions of the 
"Internai Improvement Law" of the fifteenth of Pebruary, 
1869, then the bonds must fall, and this suit with them. 
There is no other law, or part thereof, conferring the right 
on electors of a precinct to vote bonds for any purpose. Sec- 
tion 1 and section 7 of this act are as foUows : 

" Section 1. That any county or city in the state of Nebraska is hereby 
Authorized to issue bonds to aid in the construction of any railroad or 

*8ee this case reported in 5 Fed. Ekp. 265. 
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other work of internai improvement, to an amount to be detennined by 
the county commissioners of such county, or city council of such city, 
not exceeding 10 per cent, of the assessed valuation of ail taxable propurty 
in said county or city ; provided, tbe county commissioners or city coun- 
cil sliall flrst submit the question of the issuing said bonds to a vote of the 
légal votera of said county or city, in the manner provided by chapter 9 of 
the ilevised Statutes of the state of Nebraska for submitting to the peo- 
ple of a county the question of borrowing money." 

" Section 7. Any precinct in any organized county of this state aball 
hâve the privilège of voting to aid works of internai improvement, and 
be entitled to ail the privilèges conferred upon counties and cities by the 
provisions of this act ; and in such cases the precinct élection shall be 
governed in the same manner as is provided in this act, so far as the same 
is applicable, and the county commissioners shall issue spécial bonds for 
such precinct, and the tax to pay the same shall be levied upon the prop- 
erty within the bounds of such precinct. Such precinct bonds shall be 
the same as other bonds, but shall contain a statemeut showing the 
spécial nature of such bonds." 

The language hère employed to confer the authority 
is, "to aid in the construction of any railroad, or other work 
of internai improvement." Is a steam-mill a work of in- 
ternai improvement within the meaning of the law above 
quoted? The first section of the act referred to specially 
describes railroads, and then uses the gênerai term or 
phrase, "or other works of internai improvement." There 
is à long line of authorities which seem to settle very ef- 
fectually this doctrine, to-wit : That where a law or written 
instrument is couched in spécifie and definite language, 
and spécial authority is conferred for doing particular things, 
and then a gênerai authority is thereinafter given, the 
gênerai authority so conferred must be held to relate to mat- 
ters similar to the ones specially described. ApplyLng the 
principle hère stated to the construction of the law under 
which the bonds were voted, ail reasonable doubts of their 
validity will at once cease. It would then be équivalent to 
saying that bonds may be voted to aid in building railroads 
and other works, or internai improvements of a similar nature. 
This would, perhaps, authorize the voting of bonds to aid in 
the construction of canals, bridges, and wagon roads, as well 
as railroads. Ail thèse objects would facilitate the traus- 
portation of persons and property from place to place, and 
would promote the great objects had in view by the legisla- 
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ture when the said law was enacted. In giving the law this 
construction we do no violence to language or principle. So 
faras known, no court in this.state bas gone beyondthe prin- 
ciple of construction hère applied. It bas been held in sev- 
eral cases tbat the rigbt to erect publie buildings, suoh as 
jails and court-bouses, dérives no support from the law before 
cited. See U. P. R. v. Lincoln Go. 3 Dill. 300 ; Dawson Co. 
V. McNamar, 10 Neb. 276; Lewis v. Sherman Co., decided at 
the présent term of court.* And this seems to be the settled 
law in this state. Yet in some of the authorities outside of 
the state, court-bouses and jails are held to be "internai im- 
provements" to which public aid may be voted under laws 
similar to our own. But the statute law, in every case where 
the voting of bonds is specially authorized, is essentially dif- 
férent from the one under considération. But it is claimed 
tbat the case of Township of Burlington v. Beasley, 94 U. S. 
310, decided by the suprême court of the United States, is 
also décisive of the controversy involved in this suit. I think 
otherwise. Applying the sarhe principle to both cases, we 
would arrive at the same conclusion reached in either. The 
case last referred to originated under the internai improve- 
■ment law of the state of Kansas. That law especially author- 
izes "counties, incorporated cities, and municipal townships 
to issue boiids for the purpose of building bridges, aiding in 
the construction of railroads, water-power, and other works 
of internai improvement. " The Kansas law is much more 
comprehensive and libéral than the law of this state. It au- 
thorizes the voting of aid for spécifie purposes where our 
law is silent. It confers ample authority for certain purposes, 
while our law witbholds it. 

Authority is given to aid in developing water-power in Kan- 
sas, but in this state the législature bas withbeld the right so 
to do. And, so far as knowh, no one bas, until recently, 
seriously claimed that such a doubtful authority could be 
rightfully exercised under the provisions of existing law. 

If the law in this state, as in Kansas, had authorized the 
voting of bonds to aid in developing water-power and build- 
*See this case fully reported in 5 Fbd. Rep. 2C9. 
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ing grist-mills, for the purpose of supplj'ing the public with 
f ood, then there would be no good reason why aid could net 
alsobevoted to a steam grist-mill. To develop the water- 
power would simply be to fumish the motive power to do the 
business in question. The object to be gained in such case 
is to furnish facilities for grinding grain for the use and ben- 
efit of the interested public. This being true, there would 
seem to be no good reason why aid could not be voted, under 
the Kansas law, to aid in the érection of a steatd grist-mill. 
The object to be gained would be precisely the same in either 
case; that is, the furnishing of motive power to propel the 
necessary machinery would accomplish the identical purpose 
and produce the same resuit. And I apprehend it is because 
of this reason, the simUarity of results, that brought about 
the décision in the Kansas case. Thus, bonds could be 
Toted to develop the water-power for the purpose stated. 
This authority is given in express terms. "Other works of 
internai improvement," in the language of the law, may ail 
reeeive public aid. A water grist-mill and a steam grist-mill 
are similar in many respects ; in fact, in almost every respect 
except in the motive powe^r. Both are operated for the same 
purpose, and both accomplish the same results. So, when a 
water-mill can be aided under the spécifie clause in the law, 
a steam-mill may be aided under the gênerai clause giving 
the right to aid "other works of internai improvement," for 
the manifest reason that it, the steam-mill, is similar to the 
water-mill speeially authorized, and falls within the principle 
of construction hereinbefore stated. There is, then, no in- 
consistency between the décision of the suprême court in the 
Kansas case, and the conclusions reached in the présent case. 

The demurrer must be sustained. 

I am authorized to say that Judge MoGbabï conours in this 
l'udgment. 
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(Oireuit Court, D. Minnesota. December, 1880.) 

1, Commercial Law— Fbdbhal Courts— Btatb Coobtb. . 

Whére there is a conflict between the décisions of tho fédéral 
courts and those of a state court, upon a questiçn of commercial l^w, 
the fédéral courts will foUow the décisions of the state court if it 
appears that, by reason of the situation of the parties and of t&d 
subject-matter, a party would otherwise be subjected to a dpi(bje 
payment of the same debt, without the possibillty of relief from the 
fédéral courts. ' 

2. 8amb— Promise to Pat Dbbt dp Third Partt. 

Seld, therefore, under such circumstances, that a promise to pay 
the debt of a third party, upon a considération moving from the 
debtor, will sustain a right of action by the creditor against such 
promisor in a fédéral court.— [Ed. 

Motion ior a new trial. 

Prier to September, 1878, one Porbes was the owner of a 
Btoek of dry goods kept in a store at Waseca, Minnesota. 
On thç I7th of that month Forbes executed a bill of sale of 
said stock of goods to the plaintiff, and also delivered to Min 
the poEisession thereof. Subsequently the sheriff, by virtue 
of certain writs of attachaient against Forbes, levied upon 
and took possession of the goods as the property of said Forbes, 
under the claim that the sale to plaintiff was fraudulent and 
Toid, because made to hinder, delay, and defraud the credit- 
ors of Forbes. The plaintitf paid for said stock to Forbes 
sorne |3,000 in cash, and assumed the payment of certain 
debts, held by a bank in Waseca against Forbes, amounting 
to about $3,800, makingin ail |6,800, the price agreed upon. 
Upon the trial the court instrueted the jury, in substancej 
that the assumption by plaintiS of this indebtedness held 
by the bank was a sufficient payment of so much on account 
of his purehase of the stock of goods ; that plaintiff 's promise 
to pay said debts bound hit^i, and was a payment as much as 
the payment of a Uke amount in money. It is conceded that 
under the instruction, of the court the jury must necessarUy 
bave found that plaintiff purchased without any fraudulent 
jntent, and without any notice of any such intent on the part 
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of Forbes. Assummg that the jury may hâve found fraud on 
tbe part of Forbes, the vendor, the counsel for défendant in- 
Toked the doctrine that "the protection to which a honafide 
holder after notice is entitled extends only to the amount 
that has been actually paid, " and insisted that the portion of 
the priée which was settled by assuming the bank debts was 
not actually paid by the plaintiff. The court, however, 
chargea the jury, as already stated, that payment might be 
made, by assuming and agreeing to pay outstanding debts of 
the vendor. The proof showed that the agreement by which 
plaintiff assumed and agreed to pay the bank debts was made 
or at least repeated, in the présence of the cashier of the bank, 
to whom a list of the debts was exhibited, with the statement 
that plaintiff had agreed to pay them. There was no proof 
of any agreement of the bank to look to plaintiff or to release 
Forbes, except the proof that the cashier was advised of, and 
asaented to, the arrangement. The court held this to be 
sufBcient to bind plaintiff to pay said bank debts, and there- 
fore a payment by him of so much on the purchase price of 
the goods. This is the ruling now oomplained of. 
Wilson & Gale and Rogers é Rogers, for the motion. 
C. K. Davis, contra. 

McGbaby, C. J. 1. I hâve grave doubts as to the propriety 
of attempting to apply to a case at law the principle invoked 
by counsel for défendant in this case. That principle is that 
where the vendee buys in good faith, and without notice of 
fraud on the part of the vendor, and pays a part only of the 
considération, agreeing to pay the remainder at a future day, 
if, before such remainder is paid, he reçoives notice of the 
vendor's fraud, he will be protected only to the amount act. 
ually paid before notice. No doubt this is a sound principle 
of equity ; but can it be applied by a court of law ? Cari such 
a court reseind the contract pro tanto, and place the parties 
in statu qm ? If so, can it be done in a case like the présent, 
ja which no issue is made except upon the validity of the sale ? 
If the sale was held void, so as to leave the title in Forbes, 
against whom the attaehments were issued, judgment at law 
eould be rendered for défendant ; but where the sale is found 
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to be valid abd honafide, in so far as tMe veiidee is concérnèd, 
and the title is vested in him, and whère he has sold or dia- 
posed of a portion of the stock, and probably expended money 
and given time and labor in its care and preservationj it sôems 
probable that 6nly a court of equity would bô compétent to 
grant any relief to the creditors of the vendor. 

2. But it is not necessary to pass finally upon this question, 
as I am clearly of the opinion that the proof shows a payment 
by plaintiff of the whole of the purchase price. It is con- 
tended that the promiiae by plaintiff to assumé and pay thê 
indebtedness of Forbes at thé bank, though made ' as a part 
of the considération for the purchase, was not paymentj and 
this for the reason that plaintiff is not legally bound to pay 
those debts. It is said that thé holders of those claims càn 
not sue plaintiff and recover upon them. Upon this question 
there is a conflict of authority in this country. ,In many of 
the States the right of action by the payée of suôh de'bts 
against the party assuming to pay them is maintainedj eVen 
wbere such payée is not party to -the contract. 

This upon the ground that such a promise is an original- 
promise, based upon a valuable considération, namely, the 
sale and delivery of the goods. 1 Pars. Con. (5th Ed.) 466- 
468; Fanly v.Cleveland, 4Cow. 432; Same y.Same, Id. 639; 
Canal Co. v. Bank, 4 Duer, 97; Lawrence v. Fox^ 20 N. Y. 
268; Arnold v. Lyman, 17 Mass. 400; Carnngie \. MorrisOn, 
2 Met. 404; Crocker v. Stone, 7 Cush. 338; Hynd v. Hold- 
ship, 2 Watts, 104; Burs v. Robinson, 9 Barr, 229; Eddy v. 
Roberts, 17 111. 608; Todd v. Tobey, 29 Me. 219; Motley v. 
Manuf'g Ins. Co. Id. 337; Metcalf on Contracts, 205-11, 
and cases cited in notes. 

And such is the law in Minnesota, as repeatedly deeided 
by the suprême court of that state. Sanders y. Clason, 13 
Minn. 379; Goeiz v. Foos, 14 Minn. 265; Merriam v. Lum- 
ber Co. 23 Minn. 314. But the opposite doctrine is main- 
tained by numerous cases, and among them, by the suprême 
court of the United States, in Nat. Bank v. Grand Lodge, 98 
U. S. 123; 2 Chitty, Con. (llth Ed.) 74, and cases cited in 
notes ; MeUon v. Whipple, 1 Gray, 317. 

v.7,no.4— 29 
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Ordinarily tbia court wpald feel bound to adopt and follow 
the riile laid down by the suprême court in Nat. Bank v. 
Grand Lodge, supra; but, under the peculiar circumstances 
of the présent case, I am clearly of the opinion that I ought 
to apply the rule established by the suprême court of the 
state of Minnesota. It wHl be observed that the plaintiff 
assumed and agreed, in considération of the sale to him of 
the stock of goods, etc., to pay certain debts held by the 
baijk against Forbes. In so far as the debts are the property 
of th& bank, it is certain that they can be sued upon only in 
the state courts; for it appears that the bank is a corpora- 
tion pf the state of Minnesota, and the plaintiff a citizen of 
that state. How many of thèse debts belong to the bank, 
aijd how many to other parties represented by the bank, and 
how many of such other parties are citizens of Minnesota, 
does: not appear> nor is it material ; it is enough to say that 
certaiinly a part, and probably the whole, of said debts could 
only bô coUected by suit in the state courts. It may be that 
Bome of the claims are for less than $500, and for that rea- 
son not within the jurisdiction of this court. I must assume, 
thôrefore, that, in case plaintiff refuses to pay said claims, 
suits must be brought, certainly upon some of them, and 
probably upon ail of them, in the courts of Minnesota. 

So far as those courts are concerned, as already seen, the 
law is settled by repeated décisions of the suprême court, 
and, in accordance therewith, the plaintiff would be held 
liable in a suit by the payée of any of said debts. The ques- 
tion therefore is, shall this court hold that the creditors of 
Forbes are entitled to recover from plaintiff the sum of those 
debts, in this case, and thus subject him to a second pay- 
ment of the same amount to the holders of the claims ? 
. A décision which vould establish injustice such as this, is 
not, I am sure, required at my hands. It is true that this 
case does not belong to the class in which, as a rule, the 
fédéral courts are required to follow the décisions of the 
highest judicial tribunal of the state. But, although the 
question is a new one, I am clearly of the opinion that, even 
on questions purely of commercial law, the fédéral courts 
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should follow tHose décisions if it appears that, by reason of 
the situation Of the parties and 6f the subject-màtter, to hôld 
otherwise would subject a party to double payment of the 
same debt, withbut the possibility of relief from the fedèial 
courts. The motion for a new trial is overruled. 



SoHuiEDEB and others v. Babket. 

(Ovreutt Court, 8. B. New York. AprU 2, 1881.) 

1. Pbacticb— Attokney'b Dookbt Fbb— Tbial — Rev. 8t. { i,iA. 

In a suit atlaw there were three trials beforea jury, resulting upon 
the flrst trial in a verdict for the plaintiS, but foUowed, upon the 
second and third trials, in two separate verdicts for the défendant. 
Edd, under section 824 of the Bevised Statutes, that the defendant's 
attorney was entitled to a docket fee of $20 for each of the three 
trials.— [Ed. 

Almon W. Oriswold, for plaintiffs. 

Thomas Oreenwood, Asst. Dist. Att'y, for défendant. 

Blatohfobb, 0. J. In this case, a suit at law, there were 
three trials before a jury. In the first there was a verdict for 
the plaintiffs, in the second a verdict for the défendant, and 
in the third a verdict for the défendant. In taxing the de- 
fendant's costs, after the third verdict, the clerk allowed ah 
attorney's trial fee of $20 to the défendant for each of the 
three trials. The plaintiffs hâve appealed from such allow- 
ance, claiming that but one trial fee of $20 should be allowed. 
The provision of the statute (Eev. St. § 824) is that the com- 
pensation to be taxed and allowed to an attorney, "on a trial 
before a jury," in a civil case, shall be "a docket fee of $20." 
There hâve been three trials before a jury in this case. It 
bas required such three trials to enable the défendant to 
secure the présent resuit. The plaintiffs had the first verdict, 
and the défendant obtained a new trial. The défendant had 
the second verdict, but the plaintiffs obtained a new trial. 
Each of the three trials was a complète trial. A trial is not 
deprived of its character as a trial in f act because the verdict 
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is set aside and a new trial is granted. The very granting 
of a new trial implies that the proceedings which resulted in 
the prior verdict was a trial. The docket fee is allowed for 
"a; trial." Each trial is a trial, and a docket fee of $20 for 
each trial is allowable now, although the verdict at the first 
trial was for the plaintiff, and although the first verdict for the 
défendant was set aside. The présent verdict for the défend- 
ant gives him a right to now tax in his favor the three docket 
fées. The practice in the state courts of New York is to the 
same effect. Hamilton v. Butler, i Rob, 654; Strong v. Day, 
H How. Pr. Eep. 390; Howell v. Van Sîclen, 8 Hun. 524. 

Note. In the Say Oity, 3 Ped. Rhp. 47, the court held that the fee was 
taxable under section 824, whenever the trial was entered upon by the 
swearing of a jury in a common-law case, or by the introduction of tes- 
timony, or the final opening of the argument upon a final hearing in equity 
or admiralty. " The fee," said the court, " is not made by the statute 
to dépend upon a judgment or decree, but is taxable on a trial or final 
hearing." The fee was therefore allowed in that case, which was a 
suit in admiralty, upon a discontinuance by the libellant after the évi- 
dence upon both sides had been concluded. In Shafer v. Oarr, 6 Fbd. Rep. 
466, in an action by an assignée to recover the assets of a bankrupt, two 
trials were had, but the jury disagreed in both instances, and the case was 
flnally discontinued. Under thèse çircumstances it was held that there 
had been no " trial before a jury," within the terms of section 824, which 
would authorize a taxation of a docket fee of $20. 

Ih this connection, a référence to the case of Osborn v. Osborn, 5 Fed. 
Réf. 389, may not be inappropriate. In that suit, which was équitable in 
its characler, certain questions had been submitted to a jury, uuder the 
provisions of a state statute, but by reason of a disagreement no verdict 
was found. The court there held that there had been no such final hear- 
ing or trial in the state court as would prevent the case from beini^ 
removed into the fédéral court under the provisions of the "Local Préju- 
dice Act." " The verdict of the jury," said the court, " becomes a neces- 
sary part of the final trial of the case." — [Ed. 



united 8taie3 v. johkson. 453 

United States ». Johnson. 

Oirouit Court, 8. D. New York. May 19, 1881.) 

1. Pbostitution— Impohtation of Wombk— Act op Maech 3, 1875,1 

3—18 St. AT Large, 477. 

Section 3 of the act of March 3, 1875, (18 St. at Large, 477,) relating to 
the importation of women into the United States for the purposes of 
prostitution, is applicable to women imported for that purpose from 
ail countries wh»tsoever. 

2. Bame — Indictmbnt. 

In an Indictment for the violation of such statuts, it is not nec- 
essary that the acts constituting the importation should be set forth. 

3. Samb— Evidence. 

Evidence, upon the trial of such indictment, of the character of a 
house of assignation kept by the défendant, and of acts done at such 
house after the woman was imported, and while she lived there With 
the défendant, relating to the place named in the indictment as that 
where the purpose of prostitution was to be carried out, is admissible 
to show the purpose of prostitution laid in the indictment. — [Ed. 

Indictment. Motion in arrest of judgment. 

William P. Fiero, Asst. Dist. Att'y, for the United States, 

John A. Goodlett, for défendant. 

Blatchfoed, C. J. The défendant was indicted and con- 

victed under section 3 of the act of March 3, 1875, (18 St. at 

Large, 477,) which provides as f oUows : 

' ' That the importation into the United States of women for the purposos 
of prostitution is hereby forbidden ; and ail contracts and agreements iij 
relation thereto, made in advance or in pursuance of such illégal importa- 
tion or purposes, are hereby declared void ; and whoever shall knowingly 
and wilfully import, or cause any importation of, women into the United 
States for the purposes of prostitution, or shall knowingly or wilfully 
hold, or attempt to hold, any woman to such purposes, in pursuance ot 
such illégal importation and contract or agreement, shall be deemed 
guilty of a felony, and, on conviction thereof, shall be imprisoned not 
exceeding flve years, and pay a fine not exceeding $5,000." 

The indictment was for importing for the purposes of pros- 
titution. The act is entitled "An act supplementary to the 
acts in relation to immigration." The first section of the 
act relates to the certificate of voluntary émigration to be 
given, under section 2162 of the Eevised Statutes, by a con- 
sul of the United States to the master of a vessel, in regard 
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to "coolies" coming from China, Japan, or any other oriental 
country, and requires the consul to withhold the certificats 
if there is an agreement for service for lewd and immoral 
purposes. The second section makes it an offence to bring 
to the United States subjects of China, Japan, or any other 
oriental country, without their free consent, for the purpose 
of holding them to a service, and makes void ail such con- 
tracts. The fourth section makes it an offence to contract 
to supply the labor of a cooley, or any other person, brought 
into the United State in violation of section 2158 of the Re- 
vised Statutes, which section relates whoUy to the coolies af ore- 
said. The fifth section makes unlawful the immigration into 
the United States of alien convicts, not politieal, or whose 
sentence has been remitted on condition of their émigration, 
and of women imported for the purposes of prostitution ; and 
if, on inspection, any such obnoxious persons are found on 
board of an arriving vessel, provisions are made in regard to 
them. 

A motion is made by the défendant in arrest of judgment 
on the ground that section 3 of the act applies only to women 
of the class named in the first section coming from China, 
Japan, and other oriental countries. We cannot concur in 
this view. It may very well be that under the first section 
consuls hâve no duty elsewhere than in China, Japan, and 
other oriental countries to inquire into contracts for lewd 
purposes; but it is because, neither under that section nor 
under section 2162 of the Eevised Statutes hâve they any 
duty at ail in any other countries in regard to certificates 
respecting voluntary émigration. The act of 1875 may very 
well be an act supplementary to title 29 of the Eevised Stat- 
utes, in regard to immigration, and yet relate to immigration 
from other than oriental countries. Section 5 relates to con- 
victs, and women imported for the purposes of prostitution, 
from ail countries; and section 3 relates to the latter class 
imported from ail countries. There is nothing to indicate a 
contrary intention, and everything to indicate an intention to 
apply the provisions of those sections to ail countries, oriental 
and other. 
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Another ground for the motion in arrest of judgment is 
that the indictment allèges only that the défendant, on a day 
named, impOrted the woman into the city of New York, from 
Copenhagen, for the purposes of prostitution, at a place 
named in said city, and does not set for th' the acts constitut- 
ing the import'ation, as that. she paid the passage money of 
the woman. We think the indictment is sufficient. 

The défendant also moves for a new trial on the ground 
that the verdict was against the évidence and the law, and 
was without évidence to sustain it. Thèse jpositions are, we 
think, not tenable. 

On the trial évidence was admitted, under an exception by 
the défendant, of the character of â houseof assignation kept 
in New York by the défendant, and of acts done at that house 
after the woman was imported, and while she lived there 
with the défendant. This évidence was proper to show the 
purpose of prostitution laid in the indictment; and related to 
the very place named in the indictment as that where the 
purpose of prostitution was to be ôarried out. 

The motions are denied. 



United States v. Bybne. 

(Circuit Court, S. D. New YarTi. May 1«, 1881.) 

IifTEHNAi. Revenue— Fraudulent Rectification of Spikits— Evi- 
DBNCB— Kev. Bt. } 3317—20 §t. at Lakgb, 339. 

In a prosecution, by information, for the violation of section 3317 
of the Revised Statutès, as amended by the act of Mareh 1, 1879, (20 
St. at Large, 339,) évidence that the défendant had in hia possession 
a rectifying apparatus, and that illicit spirits had béen conveyed to 
said apparatus in aie barrels, and, in the présence of the défendant, 
poured into the receiving tub of such apparatus on two difEerent 
occasions, under suspicions circumstances, is sufBcîent to juptify a jury 
In flnding that the défendant was then carrying on the business of a 
rectifier, with intent to defraud the government of the tax on tha 
spirits there and then rectifled by such défendant. 
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2. ■ Same— Receipt OB' Uistilled Spihits — Uev. St. { 3317 — 20 St. 4.T 
Lakge, 339. 

The receipt of distilled spirits produced at and removed from an 
illicit distilleiy, aore wlthin the scbpe of section 3317 of the Bevùed 
Statiites, as amended by the act of March 1, 1879. 

S. 8amb— AvEKME^ , IN Infokmatioît— Proof. 

An averment in such information that the spirits were received 
from some person or persons to the district attoraey as yet unknown, 
was not necessary to a prosecution under the statuts, and did not 
require to be proved. 

4. SAMB— InFOBMATIOH— TBIAIt— JtTEOB. 

Upon the trial of such information, the défendant cannot object 
to the empanellîng of a jury upon the grouhd that a juror whose 
name was drawn from the jury-box in due order of lot, to try said 
défendant,- had depai-ted the court without leave before said jury 
had been empanelled.— [Ed. 

Information. Motion in arrest of judgment and for a new 
txial. 

Benediot, D. J. The défendant was prosecuted under Eev. 
St. § ,3317, as amended by the act of March 1, 1879, (20 St. 
at Large, 339,) by an information containing three counts, 
and was convicted upon the first and third counts. In the 
first count he was charged with having carried on the busi- 
ness of a rectifier of distilled spirits at a certain time and 
place, with intent to defraud the United States of the tax on 
distilled spirits rectified by him. In the third count he was 
charged with having received at a certain time, at No. 623 
West Twenty sixth street, in this city, from some person, to 
the district attomey unknown, certain spirits which had been 
unlawfuUy removed from a distillery to a place other than 
the distiUery warehouse provided by law, to-wit, to the place 
above described, knowing and having reasonable grounds to 
believe that the tax on said spirits had not been paid as 
required by law. 

A motion in arrest of judgment and for a new trial haa 
been made, and numerous points hâve been presented in 
support thereof. Thèse points bave ail received attention, 
and we find in none of them a grouud upon which to arrest 
judgment, or to direct a new triaL 
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One point made in regard to the conviction under the first 
count is that the intent chargea was not proved, beeause there 
was no évidence tbat any spirits had ever been completely rec- 
tified by the défendant, but only évidence of a partial rec- 
tification by him. But there was évidence that the défendant 
had in his possession a rectifying apparatus, and that illicit 
spirits had been conveyed to said apparatus in aie barrels, 
and, in the présence of the défendant, poured into the re- 
ceiving tub of such apparatus on two différent occasions, and 
under suspicious circumstances. This évidence was suffi- 
cient to justify the jury in finding that he was then carrying 
on the business of a rectifier, with intent to defraud the gov- 
ernment of the tax on the spirits there and then rectified by 
him. 

One point made in regard to the conviction upon the third 
count is that the provision of the statute is intended to 
apply to cases where the spirits received hâve been removed 
from a registered distillery, and has no application to a case 
where the spirits received are the produet of illicit distillation 
in an unauthorized distillery. But the language of the stat- 
ute is bro.ad enough to cover the receipt of distilled spirits 
produced at and removed from an illicit distillery, and no 
reason has been suggested for giving to the statute a more 
restricted application than required by the words employed. 

Auother point made in regard to the conviction on the 
third count is that there was évidence at the trial that, on 
the same day on which the information was filed, the district 
attorney had been told that the spirits received by the défend- 
ant were delivered by a man named Malone, whereas the 
information avers that the spirits were received from some 
person or persons to the district attorney as yet unknown. 
This point is an afterthought. No such point was taken at 
the trial. Some 16 and more requests' to charge werô pre- 
sented to the court, and in none of them was there an allu- 
sion to any such defect in the évidence; and it is plain to see 
that the testimony now relied on to shpw knowledge on the 
part of the district attorney was elicited at the trial for a 
totally différent purpose. The point not having been mada 
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at ihe trial, is not available as a ground for granting a new 
trial. Neither is it ground for arrestiog the judgment. 

"A motion in arrest o£ judgment ceia be grounded only on some objec- 
tion arising on the face of tiie record, and no defect in tlie évidence, or 
irregularity at the trial, can be urged at this state of the proceedings." 
Heard on Criminal Pleading, 316. 

Moreover, this is not the case of an omission to name the 
défendant or the party injured, It was not necessary to set 
forth the name of the person who delivered the spirits to the 
défendant, provided the act of receiving was otherwise suffi- 
ciently described. The statute punishes the act of receiving 
without regard to.the manner of receiving or to the person 
making the delivery. Bvery form of receiving is made pun- 
ishable, and évidence as to vrho was the person making the 
delivery is not necessary to a conviction. The averment in 
the information that the person who delivered the spirits to 
the défendant was unknown to the district attorney was un- 
necessary, and did not require to be proved. 

Mueh stress has also been laid upon the fact disclosed by 
the record that Samuel E. Walsch, one of the persons sum- 
moned to attend, the court as a juror at the January term, 
and who had been in attend ance at court on the da'y the trial 
commenced, and whose name was drawn from the jury-box 
in due order of lot'to try the défendant, had departed the 
court without leave, whereupon it was insisted by the counsel 
for the défendant that the défendant was entitled to said 
Walsch as a juror, and objection was made to proceeding 
with the empanelling of the jury without said Walsch. The 
objection was overruled, and a jury was selected without said 
Walsch. No authority binding upon this court has been cited 
in support of this position taken in behalf of the défendant, 
and we are not inclined to be the first to déclare a rule which 
would put it in the ppwer of a juryman, by departing from 
liie court room, to prevent the continuance of a trial until 
such time as he could be found and brought back to the court 
room. 

We are unaware of any principle requiring us to hold that, 
upon a trial like the présent, the fact that a juror's name 
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is dravm out of a jury-box, in due course of the lot, gives the 

défendant the légal right to hâve such person sworn aa one 

of the jury. In ManseU v. The Queen, 8 E. <& D. 79, it is 

said: 

' ' There is no necessity or right tliat a person sliall be tried by particular 
jurymen till the prisoner has been given in charge to the jury." See, 
also, mu V. Tates, 12 East, 228. 

The case cited from the Alabama reports (Parsons v. State, 
22 Ala. 53) turned upon the provisions of the statute of the 
state, and appears to hâve been overruled by a subséquent 
case in the same state. WaMer v. The State, 40 Ala. 325. 

The other points made in behalf of the défendant do 
not appear to be of sufficient importance to call for remark. 

The motions are denied. 



In re LiiOTD, Bankmpt. 

(Dittriet Court, W. D. Penmylvania. — , 1881, 

1. Bankbuptct— Attoknetb' Fbbb. 

Under the amended gênerai orders in bankruptcy no allowances 
out of the estate of the bankrupt can be made to the attomeys of the 
petioning creditorg for having the debtor adjudged a bankrupt, ex- 
cept the t20 docket fee taxable 'to the prerailing party in a suit in 
equity. 

In Bankruptcy. Sur application ôf Dr. J. T. Christy and 
J. W. Curry for the allowance of attorneys' fées, etc. 

Geo. Shirar, Jr., and Geo. M. Reade, for report. 

AcHEBON, D. I. This case is one in involuntary bankruptcy, 

where the debtor resisted an adjudication. The active peti- 

tioning creditors seek to be allowed for attorneys' fées paid or 

incurred by them in prosecuting the case to adjudication. 

The application for this allowance is made under gênerai 

order No. 31, whieh provides as foUows': 

" In case of involuntary bankruptcy, where the debtor resists an adju- 
dication, and the court, after hearing, shall adjudge the debtor a bank- 
rupt, the petitioning creditpr shall recover, to be paid out of thefund,'thei, 
same doéts that are allowed by law to a party recovering in a suit in 
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equity ; and, in cage the pétition sliall lie dismissed, the debtor may 
rècover like coats from the petitioner." 

The register, to whom this application was referred, has 
reported in favor of the allowance of $460 attorneys' fées 
paid by the petitioning creditors, and $3,116.87 attorneys' 
fées incurred but not yet paid. The fées, as fixed by the 
register, are not unreasonable in amount, and, under the 
peculiar circumstances of the case, there are équitable rea- 
sons which would incline me to favor their allowance, could 
I see that I had any discretionary power to make the order 
recommended by the register. But, whateyer may bave been 
the earlier practice, the gênerai orders in bankruptcy, as 
amended by the suprême court on April 12, 1875, in my 
judgment, eut up by the roots ail allo^^ances of feçs, tp the 
attorneys of the petitioning creditors other than the docket 
fee of $20 taxable to the prevailing party in a suit in equity. 

General order No. 30 contains this clause : 

" No allowance shall be made against the eatate of a bankrupt for fées 
of attorneys, solicitors,. or couBseJ, enceept when n'ecessarily employed by 
the assignée, when the same may be allowed as a diabursement." 

General oVder No. 30 and order No. 31 miist be read to- 
gether, and the resuit is, as I apprehend them, that the court 
iB> f4î)dt>iddea to make any allowanàe for the fees'oî the attor- 
riéj?;! 'of t&è petitiqïiing (Creditors beyond thé $20 tax9,bïe costs 
allp^l^ l?y Jfl'''^ î^ aïi 65^1% 8pifc. •: : 

Says Blumenstiel, commenting on gênerai order No. 25, 
(L. & P. in Bankruptcy, 375 :) 

" The eflect of this rule is also to prevent any charge being njade on 
behalf of attorneys who are not employed by the assignée himself; so 
that solicitors -acting on behalf of particular creditors, and who by their 
labor niay;b^neflt the esta te, catinot daim or be awarded àny compensa- 
tion therefor ont of the estate, but must look to the parties who employed 
them foi- their pay. Thus allowances to attorneys of petitioning cred- 
itors for having the debtor adjudged a bankrupt, are, by virtue of this rule, 
abolîshed," except (be adds) the taxable docket fee of |20, allowable 
under gênerai order No. 31. 

In Hatienstien v. Lynham, 100 U. S. 483, the suprême court 
say : "It is a settled rule in this court never to allow counsel 
ou either side to be paid out of the fund in dispute." Id. 491. 
In the spirit of this rule, and to guard against abuses which 
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threatened to creep into the administration of the bankrupt 
law, the suprême court, as I conçoive, bo amended the gên- 
erai orders in bankruptcy as tô put an end to allowances eut 
of the bankrupt's estate to the petitioning creditors' attor- 
neys, solicitors, or counsel. 

And now, May 31, 1881, the register'8 report, in so far as it recommends 
the allowance of attomey's fées, is disapproTed, and such allowances, 
whether for fées paid or incurred, are refused; but the court conflrms 
the report of the register in respect to other necessary expenditures and 
disbursements, and the same, as set forth in the report, are allowed. 



- In re EiMBAii, Bankrtij)t. 

{Oircuit Court, D. Massachusetts. May 25, 1881.) , , , 

1. Bahkiîdptct — Bocks of Account. 

A teamster, who, even to a very considérable extent, buys and sells 
hay and straw for the iona fide purpose of keeping bis teams from 
standing idle, is not such a marchant or tradesman as is bound to 
keep books of aeeoupt^ijnîiçr the provisions j,of the bankrupt law. 
— [Ed. " ■ ' '"•"'■ "■'-' ' '■ ''■'. ' 

In Bankrûpïcy. Pétition for Révision. ' 

Dudley é DvMey, for petitioner. , : ,. ; -. . ■ 

Geo. W. Morse and J^. O.'Lme, f Or 'bankrupt. ■ 

LowELL, Ç. .J; , J am called upbnto. décide wbethêr'the 
district court ^ya^ right in holding that the bankrupt w.as not 
such a mèrchant or tradesman as is boiund to kéep; books of 
account. He wàs à teamster, owning many horses and carts, 
and engaged for years very extensively in his regular business. 
When that became slack, he took to supplying certain friends 
and neighbors with hay and straw. He did this to keep his 
horses and carts employed, and wheh he sold at wholesale he 
charged only enough above the cost to pay his usual charges 
for teaming. He sold sometimes at retail, but how often or 
how much does not appear. The total amount of business 
which he did in hay and straw, in somé years, was very con- 
sidérable. 

I was much impressed with the argument for the creditor, 
that tbis man really had two distinct vocations, that of a 
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teamster and that of a merchant. I think, however, that Ma 
case comeB fairly within the pçinciple of Cote's Cage, 2 Low. 
374. I gave the subject then ail the investigation which 
seemed necessary, and I remain of opinion that this law is 
very imperfect and limited in its scope. It does not require 
bankers, brokers, manufacturers, carriers; and miners to 
keep books of account, but only merchants and tradesmen. 
Most of the business of the United States is done by persons 
who are not -within the, requirement. My opinion in Cote's 
Case was approved by Dillon 3., Re Stickney, 5 Dill. 91. 

I do not feel bound or authorized to apply this limited law 
to a teamster, who, even to a very considérable extent, bought 
and sold hay and str^w for the bona ^d«,purpose of keeping 
his teams from standing idle. 

Pétition for révision dènied. 



Fenkinotom and others v. Ema. 

{Oireuit Court, -O- Matsaehutetts. May 26, 1881.) 

1. PaTEHT — AUTOJIATIC liAWN 8pRmKI.BR8— ASTICIPATION. 

Sprinklers with radial snns, revolved automatically by the force of 
. water passing out through one and the sam^ side of each arm, and 
sprinklers having a seini-globular vessel, with radial ridges and per- 
forations on one side thereof , causing the vessel to revolve by the 
water passing through them, Md, not to anticipate a sprinkler having 
a rose or globe, with holes bored at an angle pf inclination, so as to 
produce a revolving tnotion by the f orcible discharge of water 
through theni. ' 

2. Bamb — Impbovbmeiîts with Patbnted Device— Infbengement. 

The fact that the défendant holds a later patent for improvements 
will not license him to use the complaiQanta' patented combination 
with such improvements. The employment by the défendant of an 
upright tube in combination with the complainants' device, enabling 
him to hâve an upward jet of water, and the addition of a valve to 
shut ofl the water from the rose, so that the jet may be alone used, 
or both useà simultaneously, does not aflect the infriiigement. 

3. Patent No. 20S,069, granted Pennington and Beggs, Àpril 30, 1878, for 

improvement in automatic lawn sprinklers. held, valid, 

,:; In Bquity. . 
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CarroU D. Wright and A. E. Denise^, for complàinants; 

Frank H. Angier, ioï à^idnàani. 

LowELL, C. J. The plaintiffs sue on patent No. 203,069, 
issued to Pennington and Beggs, April 30, 1878, upoû an 
application filed October 27, 1877, for au improvement in 
[lawn] sprinklers. In this contrivance, water from a head 
is to pass through the ordinary socket tubes into a rose of 
circular shape, with a shoulder, and other bearings and fit- 
tings, to enable it to revolve freely at a low or a high pressure 
of the water. The part with which we are chiefly concerned 
is the rose, which is thus described : 

" The rose, C, is provided with a number of discharge holes, d, at the 
outer circumf erencé, -which holes are placed in a plane passing preferably 
through the hole, B, but bored at a certain angle of inclination through 
the rose, so as to produce the revolving motion of the saine by the f orcible 
discharge of the water through the holes." 

A smaller number of holes are to be ràade, some of which 
are vertical, and some arranged at an opposite angle from the 
larger and more numerous holes, in order to retard the speed 
of rotation and add to the beauty of the jet, The claim is 
for the combination of the pipes and the revolving rose; as- 
shown and described. ' 

Before the date of this invention, sprinklers were in public 
use having radial» arms, which were caused to revolve by the 
force of the water passing out through one and the same side 
of each arm. Besidee this, two patents are ptoduced which' 
describe sprinklers much like that of the plaintiffs. The 
Kirby patent. No. 197,773, was granted December 4, 1877, 
upon an application filed November 9, 1877. This patent 
was some months earlier, but the application some da'ys 
later, than that of Pennington and Beggs. In t?he absence of 
other évidence of the dates of invention, the first application 
must be taken to represent the first invention. I hâve, there- 
fore, not examined the Kirby patent. . ' 

The other patent is that of Nathaniel D. Olark, No. 148,- 
596, dated March 17, 1874. This sprinkler is like the plain- 
tiffs', except in the revolving chamber, br rose. I ' copy 
Clark's description of this part of his invention : 
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" E is a hollow yessel, which ia formed of a plane and aconvex sïde, the 
two forming a semi-globular vessel. The conrex side has a number o* 
radial ridges, /, /, formed in it at interrals by pressing or otherwise 
indenting the métal outward at the point -where ridges occur, thus 
forming grooveson the inner or reverse side of the plate. Along one side 
of each of thèse ridges I make perforations, i, i, in the manner of perfo- 
rating an ordinary gprinkler." 

After describing the bearings, etc., he goes on : 

" When thus arranged, the holes, c, c, in the upper end of the pipe, or 
nozzle. A, will communicate with the interior of the vessel, E, and will 
deliver the water into it. The water wiU then be forced out through the 
perforations by the internai pressure, and, as the perforations are ail 
made on the same side of each ridge, the tendenoy of the water to pass 
out in a straight linewill cause the vessel, B, to rotate automatically." 

The question is whether there is enough invention to sup- 
port the plaintiffs' patent, in changing a semi-globubar 
chamber with ridges indented in it, and holes in one side of 
those ridges, into a circular chamber with slanting holes and 
no ridges. It is not whether Pennington and Beggs would 
be subordinate to Clark, but whether they can support their 
patent. 

I hâve already given the state of the art, as shown by the 
record. Sprinklers had been made upon the principle of 
automatic révolution, by the water being ail forced in one 
direction ; but the particular means employed by Pennington 
and Beggs seem to me cheaper and simpler than those of 
Clark. There is nothing in Clark's patent about holes bored 
at an angle. On the contrary, I understand that his vessel 
would revolve better, and that he so describes and draws it, 
by boring the holes at right angles to the long axis of each 
.ridge. There would be no occasion for the ridges if it were 
not so. In short, his ridges are the radial arms of the old 
sprinklers embedded in a chamber. The plaintiffs dispense 
with thèse ridges, Now, there is nothing in the record to 
inatruct me that this is not a discovery; that a mechanic of 
ordinary skill and kno^rledge would make this change upon 
inspection of the Clark patent. In the spécification of the 
defendant's patent, taken out in 1879, there is a statement 
that his rose, which is like the plaintiffs', is "caused to 
revolve on the principle of the well-known Barker's mill." 
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Tliat mill is not known to me, and the only other allusions to 
it, in the record, are two passages in the testimony of the 
complainants' expert, from whioh I understand that it was 
made wlth radial arms, like the old sprinklers, which both 
experts agrée are not anticipations of any of thèse sprinklers 
which contain a chamber. I therefore pronounce the patent 
to be valid. 

The défendant has improved on earlier sprinklers, and 
holds a patent, later than the plaintiffs', for his improve- 
ments; but they are additions, and he uses the plaintiffs' 
combination, plus a tube, which enables him to hâve an 
upward jet of water, and a valve which allows him to shut 
the water off from the rose, so that the sprinkler may be 
tumed intq a jet, or both jet and sprinkler may operate 
simultaneously ; but, whenever the rose is working, the ap- 
paratus for the jet has no effect upon its opération, or that 
of the combination of which it is a part, except to divert a 
Bmall part of the water. 

Decree for th^ pomplainants. 



BuZZELL V. FiFIELD. 
{Circuit Court, D. Massachusetts. January 27, 1881.) 

1. Patent No. 178,994— Impbovbment in ABBABnrœ Paper— Novbltt. 
Letters patent No. 178,994, granted J. G. Buzzell, June 20, 1876, for 
a new article of manufacture, consisting of a strip of flexible inaterial 
coated upon its outer face with abrasive material, and having said face 
made convex longitudinally and transveraely, to be applied to the 
périphéries of wheels for flnishing the heels and edges of boots and 
ehoea, Md, invalidtoT w&nt oi novelty. 

In Equity. 

George S. Boutwell, for complainant. 

James E. Maynadier, for défendant. 

LowBLL, D. J. The plaintiff's patent of June 20, 1876, 
No. 178,994, is for an improvement in abrasive paper, for 
finishing the heels and edges of boots and shoes. The stat» 

v.7,no^4:— 30 
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cf the art, andîts improvement by the patentée, are thus set 
out in the spécification : "In the manufacture of boots and 
shoes by machinery, the edges of the hee^s, and portions of 
the shanks which présent concave surfaces, hâve heretofore 
been finished by expensively-prepared abrasive wheels, which, 
requiring fréquent renewal, materially increased the expense 
of the articles to be manufactured. To obviate this difficulty 
is the design of nay invention, which consists, as a new article 
of manufacture, in a strip of flexible material coated upon its 
outer aide with abrasive substance, and having said side 
made convex, transversely and longitudinally, substantially 
as and for the purpose hereinafter speeified." 

The drawings show a strip of paper, orcloth, which isfirst 
to be covered with powdered glass, sand, emery, or other 
abrasive material, "after which said strip is moulded so as 
to cause said abrasive surface to hâve a convex form, trans- 
versely and longitudinally. The strip thus prepared is coiled 
into a roU, as seen in figure 1, and in such shape is sold to 
manufacturers of boots and shoes, who enaploy it upoa.the 
périphéries of wheels, which correspond in width and conves- 
ity to the like features of said strip, the latter being first eut 
to the necessary length to enable it to eacircle each wheel, 
and then secured in place by any desired means." It then 
shows the advantages of this mode of preparing the surface 
of the finishing wheels, and daims, "as a new article of man- 
ufacture, a strip of flexible material coated upon its outer 
face with abrasive substance, and having sa,id face made con- 
vex, trainsversely and longitudinally, substantially aS and for 
the purpose speeified." , 

The state of the art was not precisely what the patentée 
supposed. It is not now disputed that the narrow fitiishing 
wheels were made of wood or iron, then coated with a iring or 
tire of f elt, which was trimmed to the exact form desired, and 
then covered with a strip of cloth, which was secured in any 
convenient way, and ik&n coated with sand, etc. Such a 
strip, when on the wheel,- "was substantially, for aught that I 
tjansee, the patented stïip.; it certainly was if it hadbecome 
stiïï enoiigh to retain its shape ^ and it could be removed and 
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replaced as cheaply and easily. The défendant insists that 
it was not a patentable improvement to remove such a strip, 
and sell it as an article of commerce ; or, in other words, that 
to mould such a strip upon the wheel, or ofif the wlieel, is the 
same invention. But there is further évidence, though not so 
full and clear, upon the state of the art. The patentée had, 
in fact, invented a very good machine for moulding sand- 
paper, but this he bas neither desoribed nor pàtented. He 
gives no directions for moulding the flexible material, except- 
ing that it is to be moulded to fit the periphery of the wheel. 
The conséquence is that on the one hand, if his patent is 
good, he covèrs ail moulded strips, however well or ill dode, 
if they will work, and retains his machine for his own use; 
and, on the other, if the thing had been done before, how- 
ever well or ill, bnt so as to be of practioal use, his patent is 
not good. 

Now I am convinced by the évidence that sand-paper had 
been moulded in a comparatively imperf ect manner, but so as 
tobe actually applied to and used upon this class of.finishing 
wheels, with effect, before the time of his discovery. One 
Basell did thie with a block and mallet, long before well 
known to shoemi-.kers, and used by them in moulding leather. 
The patentée has described no better way ; be has merely 
direoted that the thing should be done. It is, therefore, in 
my opinion, no answer to Busell's anticipation to say that his 
strips would never hâve become articles of commerce. They 
served the purpose, and would, if now for the first time m^de 
or used, though not good enough to find a sale, be an infringe- 
ment of the> ^patent, and they, therefore, iuvalidate it. 

Bill dismissed. 
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De Vee Waenee v. Babsett and another. 

(Oircuit Court, B. Oonneeticut. April 5, 1881.) 
1. Patekt No. 197,913— Impbovembnt in Coksbts— Motion for Pkb- 

MMINABT InJUNCTION — CONSENT DecBBE NO FOUNDATION. 

A decree by consent in one circuit is net such an adjudication of a 
patent as will lay the foundation for a preliminary injunction in 
another circuit. 

Munson é Philipp, for plaintiff. 

Wooster é Torrance, for défendants. 

Shipman, D. J. This is a motion for a preliminary injonc- 
tion to restrain the défendants from the alleged infringement 
of two- letters patent, each issued to the plaintiff for an im- 
provement in corsets. The first patent was issmed April 10, 
1877, was surrendered, and was re-issued March 5j- i878j' 
beiùg No. 8,114. The other patent was issued Decembeï^é, 
1877; and iS' No. 197,913. No adjudication has ôverbeen' 
had in regard' to re-issue No. 8,114; aiAisucliian,'exhibit was 
shrf^'n upon the' hearing that the plaintiff 'did noiask for a 
preliminary injunction undér this patent. 'On Or àbout De-' 
cember 29, 1879, the plaintiff filed his bill of oomplaint in 
the United States circuit court for the ■ eastem' district oî 
Michigan against the Détroit Skirt 'ife Corset Company; < 
alleging the infringement of both patents. About January^ 
10, 1880, a motion for preliminary injunction was tried, and,; 
af ter a hearing, a temporary injunction was graated to restrain 
the: défendants from the infringement of 'No, 197,913, A 
reheai-ing was allowed on motion of the défendants, and the 
injunction was again ordered to issue. A settlement was 
afterwards made, and a consent decree was entered against 
the défendants. 

This is not such an adjudication upon the patent as, in 
my opinion, should lay the foundation for a preliminary 
injunction in another circuit. It was a hearing upon affida- 
vits, and although the learned court came to a deliberate 
conclusion, which was adhered to upon re-examination, the 
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adjudication is not équivalent to one rendered upon final 
hearing. 

The principal reliance of the plaintiff for an injunction is 
upon the acquiescence of the public in the validity of the pat- 
ent. It bas been in existence about three years, and during 
that time the patentée says he bas sold over 600,000 pairs 
of corsets made in conformity with the patent's description 
of the invention, and that no infringements hâve taken place 
except such as hâve been abandoned by agreement. The 
life of the patent |ias not been long, but the sales hâve cer- 
tainly been very large, and indicate that the article is very 
populau, and it seems that its success would naturally hâve 
invited imitators. But in the absence of an adjudication 
madé after full ii^v^gtigation of the art and final ,hea,r4ng, I 
am.veryloth to grant jan injunction, because,^ although this 
patent may hâve heretofdré béen respected, out of the multi- 
ttide oîf diiïetènt stylçs ôî corsets which hâve been wprn it 
Vpuld benot. unlikely that it should hereafter be aacertained 
that some manufacturer ha/d"made and sold a stylé \rhdch 
anticipated the patentèd article. Itwould be, in my ôpînion, 
an ùn-wise exercise 'of a;Ut|ioi"ity ,t6 iss\^e^à temporary injunc- 
tion in this case. ' . . .. , . :; > /!.: 

The motion is denied. 



SCHOEEKEN V. ThB SwiPT &, CoUETNET & BeECHBB Co. 

• {Oircuit Court, S: S. New Ym-Ti. April 28, 1881.) 

1. Patent — JirDiciAL Noticb ofForbign Kations— Comity. 

Courts of the United States take judiçial. notice of foreign nations 
and their seals of state, but not of their inferiçr offlcers or depart- 
ments and their aeals. 

3. FoKEtGiir Patent— Section 893, Rev. St. , Constbubd— Authbntica- 
TioN OF Foreign Patent — Aûthentication of French Patent. 
Section 892, Rev. St., provides that copies from the United States 
patent-office, certifled by the commissioner of patents, shall be évi- 
dence in ail cases where the originals wonld be évidence ; and sec- 
tion 893, Rev. St., provides that copies of foreign patents, authen- 
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ticated as în section 892, shall be prima fade évidence of llie 
granting thereof, and their contents, Tidd, that a copy of a Prench 
patent, certifled by the director of the national conservatory of arts 
and manufactures, under its seal, and verifled by the ministers of 
agriculture and commerce, and of foreign aSairs, under their seals, 
but net under the great seal of France, was properly authenticated 
and admissible in évidence. 

3. Bamb— Frbkch Patent — Public Patent— Secbet Patent — " Pat- 

bntbd" conbtrued. 

There are patents in France which may, for public and spécial rea- 
sons, be kept secret. The expression "patented," in the statute, 
would "seem, f rom the signification of the word, to mean only inven- 
tions laid open to the public and protected to the inventors, and such 
, is the construction which it bas hitherto received. 

4. Bàme— Open Patent— Secbbt Patent — Poblic Patent Onlt m 

Condition to bb Cektified. ;. 

It being objected that it did not appear from the copy of ^ foreign 
patent, introduced to show prier invention, whether it was an open 
patent or secret one, held, that since only pulitid records are provable 
by copy certifled merely, and as the authorities of a foreign goVern- 
ment would not hâve a patent in a condition to be certifled if it was 
secret, the fact that it is certifled shows it to be what could be cer- 
tifled, and that the invention described by it was, in the sensé of the 
patent law, patented by the or^in^l patent of the copy produced. 
6. Patent No. 63,104— Impbotkd Match-Box. , ■ 

Patent No. 63, 104, dated March 19, 1867, for an improved match-box, 
hddf invaïiâ, by reasbn of prior French patent No. 62,907, dated Febni- 
ary 6, 1862, for the same invention. 

In Equity. 

Arthur v. Briesen, for plaintiff. 

Henry E. Davies, Jr., for défendant. 

Wheeler, D. J. This suit is brought upon letters patent 
of the United States No. 63,10i, dated March' 19, 1867,' and 
issued to the orator, for a match-bpx. Among the defences 
set up in the answer is one that the same invention had been 
previously patented in letters patent of France No. 52,907, 
dated February 6, 1862, and a certificate of addition thereto, 
dated April 29, 1^64, granted and issued to one Caussemille. 
The orator's invention is not shown earlier than the. patent. 
The défendant has filed in évidence what purports to be a 
copy of the patent set up in the answer, certifled from 
France. The orator objects to this copy as évidence, for 
want of sufSeient authentication, and ingists that, if admissi- 
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ble in évidence at ail, it does not show such an opeû public 
patent as will defeat a patent of the United States, and that 
it does not purport to be a patent for the same invention. 
I Courts of this country take judicial notice of ail other 
nations, and their seals of state, but not of their inferior 
dôpartments and their officers and seals. The copy filed in 
évidence is certified by the direotor of the Conservatoire 
National des Arts et Métiers of France, under the seal of that 
department, verified by the minister of agriculture and com- 
merce, and the minister of foreign affail-s, under their seals, 
but not by the great seal of France. This would not be suffi- 
cient proof of the copy if the common law was to govem. 
■Church V. Hvbhart, 2 Cranch, 187. But the difficulties of 
making proof of foreign as well as of domestic patents bave 
been lessened by statute. Copies of any records, ; books, or 
papers belonging to the patent-office, and of letters patent, 
authenticated by the seal, and cei-tified by the commissioner 
or acting commissioner, are made évidence where the orig- 
inals would be évidence. Eev. St. § 893. And "copies of 
the spécifications and drawings of the foreign letters patent, 
certified as provided in the preoeding section, shall be prima 
facie évidence of the fact of the granting of such letters pat- 
ent, and of the date and contents thereof." Eev. St. § 893, 

This department and its directors, in France, correspond 
to the patent-office and its commissioner in the United States, 
as is understood, and the minister of agriculture and com- 
merce to the secretary of the interior. So that this copy 
cornes from the proper source, is authenticated in the proper 
manner, and is admissible in évidence under the statuté. 
Dé Flonz V. Baynàlds, 17 Blatchf. 436. . 

This defence, ars formulated in the Eevised Statutes, is that 
ihe invention shall hâve been patented before the supposed 
invention by the patentée. Section 4920, par. 3. There are 
patents in France which may,ifor public and spécial reasons, 
be kept secret. The expression "patented," in the stMute, 
would seem, from the signification of the word, to méan only 
inventions laid open to the public, and protected tothe in- 
veptors, and such appears to be the construction whiçh thg 
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expression bas heretofore received. There is nothing to show 
whether this is an open patent or one made secret, except 
what can be gathered from the copy itself, and the fact of its 
production. Only public records are provable by copy cer- 
tified merely, and thèse departments of the government of 
France would not hâve the patent in condition to certify by 
copy if it was secret, and not public. So the fact that it is cer- 
tified shows it to be what could be certified, and that the in- 
vention described by it was, in the sensé of the patent law, 
patented by the original patent of the copy produced. The 
patent is prior to the orator's invention, and the invention 
patented by it is to be compared with the orator's, 

The orator states in his spécification that the nature of 
his inventions "consists in so attaching an elastie band or 
strap to the upper end of an outer box, and to the hinged 
part of the lid of an inner box, sliding in the outer one, that 
when the inner box is drawn out from the outer one the lid 
of the former shall, as soon as it bas passed beyond the upper 
side of the outer box, be elevated by means of the stretching 
of the elastie band, and thus open the inner box." 

The elastie band is further described as attached to the 
hinged lid of the inner box "a little forward" of the hinge, 
and a loop or knob on the outer end of the inner box, to take 
hold of, is shown. The opération is described to be that 
when the inner box is pulled out the band is stretched, and 
as soon as pulled out beyond the hinge the lid is raised by 
the band "acting as it were on a lever near its pivot," and 
the box is kept open ; and, on pressing down the lid, the ac- 
tion of the elastie band will draw the inner box back to its 
position in the outer box. The claim is for "connecting the 
hinged part of the cover of an inner sliding box with the back 
of an outer case, by means of an elastie band or strap, sub- 
stantially as and for the purpose described." 

The patent of Caussemilie shows an outer box open at one 
end, with an inner box fitting and sliding into it, having a 
hinged lid opening upward, and an elastie band fastened at 
one end to the backside of the outer box, and at the other 
end to the hinged lid, and a tonguo at the outer end of the 
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inncr box to, take hold of to pull it out. The description in 
that patent and the first addition is of. structures and their 
opérations so much like those of the orator, that, on the 
argument, they were conceded to be the same, exeept it 
•was claimed that in Caussemille's the hinged M was to be 
raised by the fingers when the box was drawn out, instead of 
by the elastic band ; therefore, this différence only needs to 
be attended to. This addition is accompanied by drawings, 
in which the closed end of the outer box is designated by the 
letter a, the inner box by h, the outer box by c, the elastic 
band by d, the hinged lid by e, the tongue on the inner box by 
/, and, in one figure, the position of the hinged lid, with -the 
inner box withdrawn and the lid fuUy open, is shown in red 
ink. The copy is in the Freuoh language, and in this part 
proceeds : 

"La tirette, d, est flttee d'une part au fond de la boite, e, et d'autre part, 
au couvercle mobile, e, du tiroir, b, que contient les allumettes. Une lan- 
guette, /, sert a faire sortir le tiroir hors de la boite lorsqu' ou vent pren- 
dre des allamettes. En tirant le tiroir, ô, au moyen de. la languette, /, le 
couvercle a brisure, «, tend la tirette de caoutcliouc, d, et prend la position 
d'arrêt indignée a l'encre rouge." 

Translated, this reads : 

The spring, d, is fitted at one extremity to the end, a, of the box, c, and 
at the otlier to the movable oover, e, of the drawer or box, ô, which con- 
tains the matchcs. The tongue, /, serves to pull the drawer out of the 
box when matches are wanted. In puUing out the drawer by means of 
the tongue,/, the movable cover, e, stretches the India-rubber spring, d, 
and takes the fixed position indicated by the red ink. 

Hère is no indication that the movable cover is raised by 

the fingers of the peraon using the box, and in that way 

opened. When the cover, in being drawn out with .the inner 

box, stretches the elastic band, the band résista the force by 

pulling upon the lid ; and, as the box continués to move out- 

ward, the lid, when it has passed beyond the hinge, is pulled 

upward and opened. This is done precisely as the hinged 

lid of the plaintiff's box is opened. The place of fastening 

the band to the lid is not indicated, but it must be "a little 

forward" of the hinge in order to be fastened to the lid itself, 

for it could not well be fastened to the hinge between the two 

parts of the lid, and, besides, that would not answer the de- 
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Bôription; and it act», "as it were, on a lever near its pivot."^ 
Hère is the connëdtring the hinged part of the cover of an 
inner sliding box with tîie bàck of an outer case by meansof 
an elastic band or strap, substantially as claimed in the 
plaintiff's patent. 

In 1868 CauBsemille took ont a fifth certificate of additions- 
to thîs same patent. In that addition an employment of 
the rtibber épring, to open the inner box as that is drawn, 
ont, is described, which is claimed by the orator to be the 
game as his invention, and to show that Caussemille did not 
understand and intend to describe it when he applied for and 
tbok his ' first certificate of addition. In that the rubbér 
spiring is described as attached to the lid a little forward of 
the hingei and to pass through the fitted part of the lid 
tightly, a little back of the hinge, into the inner box, and 
through the inner end of that box, and to be attached to the 
closed end of the outer box, rhaking practically two working 
parts of the spring,-7--one working constantly between the 
movable and immovabie parts of the lid to raise the movable 
part whenever the inner box was drawn out past the cover of 
the outer box far enough so it oould be raised, and the other 
to return the inner box into the outer when freed. In the 
plaintiff's patent and Caussemille 's first addition, the spring 
passes whoUy outside of the inner box, and the invention de- 
scribed in them is différent from that described in the fifth 
addition. So the foundation of this argument fails, even if 
the argument would be sound. 

Let a decree be entered dismissing the bill of complaint, 
with eosts. 
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WooD V. DoLBT and othera, 

[Oireuit Court, 8. D. New York. April 28, 1881.) 

1. Design Patent— Section 4929, Rev. St., Cîonstbued — " New and 

Impboved" EqmvALBKT to "New and Original." 

Under section 4929, Rev. St., which provides that a patent may be 
granted for a n&io and original deeign, wliere a patent waa grantéâ 
for a new and improved design, the patent mentioning no prior 
design, hM, that the term improved should be construed to mean a 
new and distinctive design, and improved as compared with othera 
used ; and, in connection with the term Tiew, that it was original with 
the patentée. 

2. Same— Anticipation. 

Where a patent was for a design consisting of the représentation of 
a bird upon a branch or twig, with varions accessories, and the évi- 
dence showed several pre-existing bird designs, Md, that the design 
was yet new and original, since none of the alleged anticipations were 
like it in appearance, either in outline or détail. 

3. Same— SiMOiAKiTY rs Aktistic Effeot — Différences in Imma- 

terial Détails. 

Where the similarityin two designs is such that the différences 
between them are not appréciable by observing their artistic effect, 
such difierences being merely in détail, are immaterial, and the de- 
signs will be considered as substantially the same. 

4. Same— Appbak ANGE— Attbaotivbnbbs. 

The patent is for the appearance which the design adds to the 
article, making it désirable according to its attractlveness to those 
observing and wanting it, and it is the right to the exclusive use of 
this which is secured to the patentée. 

In Equity. 

William Kemhle Hall, for plaintiff. 

Worth Osgood, for défendants. 

Wheelee, D. J. This suit is brought for an alleged in- 
fringement of design patent No. 11,409, issued to the orator 
for jewelry settings, express.ed in the spécification to be for a 
new and improved design for jewelry settings, consisting of 
a représentation of a bird upon a branch or twig, with a leaf 
above the bird and a panel at the base of the twig, in white 
and gold colors, with a diamond upon the leaf and two dia- 
monds upon the panel. The defences are that the patent for 
a new and improved design is not within the statute, section 
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4929, wbich only provides for patents for new and original 
designs; that this design was known and used by others be- 
f ore the invention or production of it by the plaintiff ; and 
that the défendants do not înfringe. 

Perhaps, as bas been argued for the défendant, the statute 
was intended to protect such designs only as would be orig- 
inal and distinctive of themselves, and not those which would 
be mpre improvements upon others; but, if so, the word 
"improved," in this patent, is not understood as representing 
that this design is a mère improvement upon another, espe- 
cially as no other is mentioned, but is considered to mean that 
this design is of itself new and distinctive, and improved 
as compared with others, and, in connection with the new, 
to represent that it was original with the orator. The évidence 
shows several pre-existing bird designs, and the testimony 
of several witnesses is that this is only a bird design for such 
settings, and that therefore it is not new or original. But 
none of those shown are like this in appearance, either in 
outline or détail. Upon ail the évidence in respect to them 
it is not shown at ail satisfactorily that settings of this design 
wei*e either known or used before the orator produced this. 

The défendants hâve sold rings having a setting of the same 
outline as that represented in the orator's patent, represent- 
ing a bird upon a branch or twig, with a leaf above the 
bird, and a panel, or a larger part of the branch in the shape 
of a panel, and two leaves, at the base of the twIg, in white, 
or silver and gold colors, and a diamond upon the leaf above. 
There are two other leaves upon the bird in the défendants' 
setting. The wings of the bird are in a différent position 
from those of the bird in the plaintiff 's setting, and the upper 
leaf is turned differently ; but the two leaves below the bird in 
the défendants' setting are in white or silver color, and some- 
what resemble the diamonds upon that part of the plaintiff 's; 
and altogether more is required than to observe and consider 
the artistic effect of each to bring thèse différences to notice. 
Looked at as ornamenta désirable for their beauty or appro- 
priateness, according to the taste of the wearer, thèse différ- 
ences in the détails become immaterial. The patent is for 
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the appearance which the design will add to articles of jew- 
elry, making them désirable aceording to its attractiveness to 
those who may observe and want them; and it is the right to 
the exclusive use of this which is secured by it.to the orator. 
Oorham Go. v. White, 14 Wall. 371. The défendants hâve not 
left the orator to his rights, but hâve infringed upon them by 
making use of a design which présents substantially the same 
appearance to that class of persons. For this they must be 
held liable. 

Let a decree be entered for an injunction and an account, 
aceording to the prayer of the bill, with costs. 



Andeews and others v, Ckebgan. 
{Girmit Court, S. D. New York. Marcli 22, 1881.) 

1. DKrvEN "Wells — Written Conthact — Pabol Evidence. 

Paroi évidence of a written contract for drivèn wells is admissible 
in a suit for infringement. 

2. Same — Presumption op Profits— Accounting. 

The allégation that the transaction was not profitable would not 
meet the preaumption of profits arising f rom the putting down of 
the Wells so as to def eat an accounting. 

3. Bame— Damage»— Rbv. Bt. § 4921, 

Besides, section 4921 of the Revised Statutes provides for an account- 
ing for damages as well as prgfits, and there might be damages to be 
accounted for in such a case. — [Ed. 

In Equity. 

Whbeler, D. J. This suit is brought for an infringement 
of a patent owned by the plaintiffs for a driven well. The 
answer dénies infringement and accountability. No question 
about the validity of the patent is made. The proofs show 
that the défendant proeured four wells to be put down, so as 
to draw water, for a fixed price, to be paid when the work 
should be done, and that the work was done to his satisfac- 
tion so far that he did pay. The wells put down were driven 
wells. It is argued that the kind of wells to be put down 
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waa optional with the workman, and tbat the défendant is 
not responsible for the choice the workman made. The évi- 
dence does not leave a foundation for this argument, even if 
it was Sound. The workman is the only witness, and he tes- 
tifies that the contraot for putting in the wells was in writing, 
which he could not read, but which the défendant read as a 
contraot for putting in driven wells. It is further argued 
that, as the évidence shows the contract was in writing, which 
is not produced, the paroi évidence is not admissible, and 
that there is no légal évidence as to what the contract was. 
This argument might be well founded if the suit wére upon 
the contract, but it was not. The question is not what was 
the contract, but is, what did the défendant procure the work- 
man to do? What he told the workman to do, or pretended 
to read from the contract that the workman was to do, if 
acted upon, would be a sufi&cient procurement, even if con- 
trary to the contract. The testimony of the workman might 
be contradicted by the défendant if not true, and, not being 
contradicted or explained away in any manner, it satis- 
faetorily proves the affirmative of the issue made by the 
pleadings. 

The défendant dénies any profits, and insists that none are 
proved to lay the foundation of an accounting. None are 
proved beyond the presumption arising from the fact'of the 
putting the well down so that it could be used. This would 
raise a presumption that there were, or might hâve been, some 
profits, and the allégation that the transaction was not profit- 
able would not meet the presumption so as to defeat an 
accounting. The plaintiff would hâve the right to hâve the 
aocount taken, however it might resuit, left to him. Besides 
this, the act of 1870 (Eev. St. § 4921) provides for an account- 
ing for damages as well as profits, and there may b.e dam- 
ages to be accounted for in this case. 

Let there be a decree for au injunction and an account 
accordingly. 
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BaiciiLii and others v. Tas Matôrî, Etc., of iteB City op 

New YoSk. [■/ 

(Circuit Court. 8. D. New York. July 2, 1880.) 
J. Patent No. 81,132— Fbbd Wateb Hbatbkb fob Stbam Pirb-Ek. 

GINBS — iNPHrNGBMBNT — ValIDITY. 

Letters patent No. 81,132, granted to Williani A. Brickill, August 
18, 1868, for improvement in f eed water heaters for Bteam flre-engines, 
Jidd, valid, a,uà. infrUiged. : ■ 

2. 8A3IE— SAMB— WVBNTION— TJTILITT— PaTENTABILITY. 

Complainant'g combination consisting of an apparatus for heating 
water, circulating through coils of pipe, to be connected, by twp 
readily-detachable tubes, with the boiler of a steam flre-engine, and 
also with a tank, so that wlien the engine is not on duty tlie hot water 
will circulate through the boiler and keep the engine ready for im- 
médiate use, and through the tank, keeping the heating apparatus iu 
order when the engine is away, hdd, to involve invention, and as it 
possessed utility was therefore patentable. 

8. Sbction 7, Patent Act of 1839, Construbd— Use Phiob to Appli- 
cation FOB Patent. 

The clause of the act of 1839 which provides that every person and 
corporation may use, and vend to others to be U8ed,.any ajieo^ mo- 
ehine, manufacture, or composition of matter which they hâve pur- 
chased or constructed prior to the application for a patent, Aeld, 
restricted in the case of patenta for substantiv* things to the use of 
the particular thing bought or made, and not to a gênerai use of the 
invention. 

Fierson v. Eagle Sereie Co. 3 Btory, 402, 408. 

McOhi/rg v. Kingsland, 1 How. 202, distinguished. 

4. Act of 1870— Jubisbiction. 

The act of 1870 may govem rights under patents issued prior thereto, 
if the efCect would not be to take away rights already secured under 
such patents. 

B. Infbimgbmbîit — Agenct. 

A city will be held responsible for infringements by ita flre départ» 
ment, though separately incorporated. 

6. Same— ExTENT— Intbbloctjtobt Dbceeb 

The estent of infringement showu la immateilal for the purposs 
of an interlocutory decree. 

In Equity. 

James A. Hvdson, for complainanta. 

Mrederic H. Betts, ioi àeîend&nta. 
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Whbelee, D. J. This suit involves the construction and 
validity of letters patent No. 81,132, dated August 18, 1868, 
and granted to William A. Brickill for an improvement in feed 
water heaters for steam fire-engines. The novelty and pat- 
entability of the invention, and iafringement of the patent by 
the défendant, are denied, and a license by opération of law 
to practice the invention is claimed. 

The spécification describes a heating apparatus for heating 
water, circulating through coils of pipe, to be connected, by 
two readily détachable tubes, with the boiler of a steam fire- 
engine, and also with a tank, so that when the engine is not 
on duty the hot water will circulate through the boiler, and 
keep the engine ready for immédiate use, and through the 
tank, keeping the heating apparatus in order when the engine 
is away. The claim is for "the combination, with a steam fire- 
engine, of a heating apparatus, constructed substantially as 
described, for the purposes fully set forth. " 

There were, before Brickill's invention, contrivanoes for 
heating water in coils of pipe connected by tubes with the 
boiler of a steam fire-engine, so that water would circulate 
through the boiler and aid in preparing the engine for immé- 
diate use, Bometimes détachable when the engine was wanted, 
ând soinetimes going with' the engine ; but none of them were 
very effective. Those not détachable could not be effectively 
heated at ail; and if those which were détachable were 
heated sufficiently to keep the water in the boiler hot wheû 
the engine was there, the beat, not having water to counter- 
act it, would injure the apparatus when the engine was gone. 
Brickill overcame thèse difficulties, and, upon the évidence, 
he appeared to hâve been the first to do this. It is argued 
for the défendants that the patent is for the combination of a 
heating apparatus, generally, with a steam fire-engine, and 
that thèse prior devices show the combination for which the 
patent was granted, whatever Brickill may hâve invented, 
and that the invention described in the patent was antici- 
pated. 

The claim is for the combination of a heating apparatus 
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construetéS Substantially as described, and' the construction 
described is of what was neW with Brickill, flo that this vieW 
cannot prevail. He made tHe invention while in tbe employ 
of tbe fire department of tbe city of New York, and attaebed 
tbe apparatus to two fire-éngines, which were those numbered 
12 and 26, biniself, and it appéars to hâve gone into exten- 
sive use in that firè department, and to bave been of greài 
utility in obtaining spèedy control of fîres. To make it 
required more than mère mechanical skill or workmanship 
applied to wbat was in existence or known befbre. The prin- 
ciples of it were to be wrought out, and devices tô be con- 
etructed and applied to meet tbe neeessary requirements^ 
The aceomplishment of tbe resuit imrolved tbe exercise of 
inventive faculties to a considérable degree, wbicb, concur- 
fing with tbe utility, eleafly makes tbe invention patentable. 

The patent was granted under tbe acts of 1836 and 1839; 
ànd the constructions attàched to engiùes Nos. 12 and 26 
were made and attaebed bef ore the application for a patent. 
It is strenuously argued that under section 7 of the latter 
act, which provides that every person and corporation may 
use, and vend to others to be used, any spécifie machine, man- 
ufacture, or composition of matter which they bave purchased 
or constructed prior to the application for a patent, as con- 
strued in McClurg v. Kingsland, 1 How. 202, the défendant bas 
not only the right to use those constructions, but also the'fuU 
right to practice the invention without liability. 5 St. at 
Large, 353. The patent in that case was for a method of 
casting iron roUers so as to throw the drôss into the center 
instead of leaving it on the surface, and the real question 
before the court was whether that statute, using the words 
"spécifie machine, manufacture, or composition of matter" 
only, should be applied to a patent for that process. In some 
parts of the reasoning, language broad enough to cover ail 
patents was used in coming to tbe conclusion that the stat- 
ute should not be limited, in its application, to those patents 
only which were for some spécifie thing, and that it should 
apply to the invention itself where there was no such thing. 
It bas been said that, iii order to understand this language, 

v.T.no.4— 31 
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it iniisi be oonsidered with référence to tHe Ter; oase before 
the court. . Piersmv- Magie Screw Co. 3 Story, 402, 408, 

The right tô tJSé the thing patented is secured against an 
éxteitsion of the patent to assignées and grantees by section 
18;of the act of 1836, (5 St. at Large, 117.) This language 
is qnite as broad as that of the aot of 1839, and still, since 
the décision in McC^r<if v. Kingsland, it bas been held to 
eôver particulaj: constructions, and not the right to practioe 
the invention. The lango^ge of the aot of 1839 does not 
seem capable of being extended beyond the use of particular 
things bought or made in cases of patents for substantive 
things, and it is not probable that McClwrg v. Kingsland 
would be followed beyond cases of its class upon the same 
Btatute. Wilson v. Bosseau, A How. 646. But in the act of 
1870, section 37, (16 St. at Large, 203,— Eev. St. § 4899,) 
the right of a pereon consfcructing a patentable article, or pur- 
chasing it before the application for a patent, is limited to the 
right to use, or vend for use, the spécifie thing. This may be 
considered as a législative construction of the former acts; 
but, if notj.congress bas full power over the subject of pat- 
ents, unless it be as to the right to take away property se- 
cured by existing patents; and this act of 1870 may properly 
govem the right of reoovery in actions brought since its pas- 
sage. This -was expressly held, as to the act of 1836, in Me- 
Clurg V. Kingsland. So, in any view "which can be taken of 
this case, it does not seem that the défendant bas any right 
to this invention any further than to the extent of machines 
constructed prior to the application for the patent. 

It is urged that an infringement by the fire department of 
the city is not an infringement by the défendant, beeause 
that défendant was, under the law, a corporation of itself, 
over whiob the officers of the çity had no control. It is 
understood, however, as was said in Allen v. The Mayor, etc., 
that the fire department was a mère agency of the city, hav- 
ing no funds of its own, and malsing no profits for itself apart 
from those of the city., If there are any gains and profits in 
the hands of any party to be aecounted for, under thèse cir- 
cumstances, on account of an infringement, they must be in 
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the gênerai treasury of the city, and the city itself must be 
liàble to account for them. 

H ÏB further afgued, that the case does not show any 
infringement by the fire department, even by using the pat- 
ented invention. The answer does not really deny, but 
râther admits, what would amount to an infringement. If 
thàt were not so the proofs fâirly show infringement to some 
estent ; to what extent, if to any, before the bringing of the 
bill, is not now material. The extent ia a nàatter to be set- 
tled in the aocounting. 

Let there be the usual decree for au injanction and an 
account, with costs. 



Allen v. The Mayoe, Etc., op New York. 
(GircuU Gowt, 8. D. New York. June 15, 1880.) 

1. Equiott — Pbactice— A-PPiiiCATioN OF Equity Bulbs. 

Rules of equity are framed to bring a cause to hearing, and do not 
apply after a hearing, unless the necessary steps are taken to bring it 
•within their opération, and start the cause ane\t towards a hearing. 

2. Sàmb— Same — Technical Defeots— Waiver. 

After a hearing and decree a cause will not be opened for mère 
technical and unimportant defeots in the steps preliminary thereto, 
where no injustice bas resulted to the parties. Such defects, if not 
objected to at the time, must be considered as waived. 

3. Patent — Decbbb Peo Confesso. 

In a suit upon a patent for school furniture against a city, its 
board of éducation, and its several successors, where the board last 
organized failed to answer, and no decree pro eonfeêso was t^ken 
against it, and the cause proceeded without objection to a flnal hear- 
ing and decree upon the pleadings, Jield, that such board could not 
take advantage of the omission to enter the decree pro confessa and 
file its answer. 

In Equity. 

Wheblee, D. J. This suit was brought against the city 
and the then board of éducation, a corporation within that of 
the city, and an instrumentality of the city having charge of 
its educational interests and institutions, for infringement of 
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a patent in the use of the school furniture of the schools of 
the city. The suit proceeded until the législature of the state 
provided a successor of the board of éducation, called the de- 
partment of public instruction, and then a successor to that, 
called, again, the board of éducation. Answers and replica- 
tion were filed and teatimony was taken. After the new 
board of éducation vas ereated it was summoned to appear 
and answer as a party défendant, but did not. The bill was 
not taken pro confessa against it, and after several terms 
the cause was fuUy heard, on the issues made by the plead- 
ings which were in, without objection by either party, and 
without bringing the fact that the bill against the new board 
of éducation had not been answered nor taken pro confesso 
to the attention of the court. The cause was decided, and 
an interlocutory decree ordered, since which the new board 
has filed an answer, and the plaintiflf has moved to hâve it 
taken from the file, and the cause has been heard on this 
motion. 

The rules in equity are framed for bringing a cause to a 
hearing, and do not apply after a cause has been heard un- 
lesS some proceedings are taken to bring it within their opéra- 
tion again, and to start it anew towards a hearing. When 
the cause is heard, without objection by either party, ail steps 
not taken by either, which the other had a right to insist 
upon for the orderly bringing the cause to a hearing, must be 
considered as waived. Any other course would lead to re- 
opening causes, after hearing, for technioal and unimportant 
defects, and greatly embarrass the prompt administration of 
justice by the courts, which is for the good of the people. In 
this case, theoretically, probably, thèse new corporations 
were new parties, whom it was necessary to bring in, but, 
practically, they were successors in the same right and duty. 
Whatever would be a defence for one would be for the other, 
and when pleaded by one, and tried on the issues made, the 
trial would be the same as if the same defence was pleaded 
anew. Each of thèse corporations is understood to be rep- 
résentative in its character, and, if the principal is repre- 
sented in every defence by one, it is not necessary to the 
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préservation of its rights that it he successively represented 
in the same defences by ail. The want of an answer by the 
new board bas not, so far as is made to appear, afïected the 
issues. The décision bas not been made at ail upon the bill 
not answered, as if it bad been taken pro confessa, nor upon 
anything but the proofs applicable to the iésues. No injus- 
tice bas resulted from the course taken, so farasisseen, and 
none appears likely to result if the pleadings remain as they 
are. 

The motion is granted, and the answer ordered to be taken 
off the file. 
lîoïE. See Munson v. The Mayor, 3 Fed. Rep. 338. 



WiSNEB and others v. Géant and others. 
(Circuit Court, N. D. New York. February 5, 1880.) 

1. Patent No. 69,713, for horse hay rakes, granted to Joseph H. Shire- 

man October 8, 1867, and re-issued to James B. Wisner December 11, 
1877, construed, and fourth, flfth, and sixth claims sustained. 

2. Patent— CoMBiKATioN— Invention. 

A combination of parts never before combined does not necessarily 
involve invention, as wliere a well-known contrivance is used to per- 
forai a function exactly analogous to tliat in wliich it was formerly 
used ; but wliere such combination produces a new mode of opéra- 
tion and a more efficient machine, and the conception of which in- 
volved thought and intellect, it implies invention. 

In Equity. 

L. Hill, for complainants. 

C. M. Peck, for défendants. 

Wallacb, D. J. I am precluded, by the urgent demanda 
upon my time at présent, from doing more than briefly stat- 
ing my conclusions in this case. Shireman, in bis patent of 
1867, discloses the first invention in which the entire power 
of both carrying wheels is utilized at the middle of the rake 
head in the tilting opération of the horse rake. The power 
of a constantly revolving axle, driven by both carrying wheels, 
had been applied at the middle of the axle to communieate 
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motion for running the machinery in harvesters, seed drills, 
hay tedders, etc. The power was applied in thèse machines 
by the same déviées employed by Shireman, but, to utilize it 
in the hay rake, Shireman had also to employ a lifting 
device adapted for a horse rake. He found this lifting device 
in prior inventions; but he certainly made a combination 
which was new. Not only had not the same parts been em- 
ployed to do the same work before, but the mode of opération 
was new. It cannot be doubted that the new combination 
produeed a more efficient machine. There are, undoubtedly, 
cases where a combination may be made of parts never com- 
bined before, where no invention is involved. Such is the 
case where a well-known contrivance is used to perform a 
function exactly analagous to that in which it was formerly 
used. This is not such a case, and I am unable to doubt 
that thought and intellect réside in the conception. 

My principal difficulty bas been to détermine which of the 
several claims embody correctly the subject of the patent. 
The first omits the lifting device, without which the other 
parts of the combination are useless, The second does not 
claim a patentable combination in view of the prior state of 
the art. The third omits the ratchets and pawls, and is so 
broad as to cover any devices by which a constantly revolv- 
ing axle can be secured in a hay rake. It would cover an 
axle made fast at both wheels. The fourth covers a lifting 
wheel in a horse rake which rotâtes constantly by power 
applied from both wheels when the rake is advanoing, "sub- 
stantially as described;" which means, when arranged and 
constructed substantially as pointed out in the spécification. 
The fifth I construe as the équivalent of the fourth. The 
sixth should be construed as though the words "substantially 
as described" were added. The seventh and eighth include 
the pressure contrivance, which must be limited to the par- 
ticular construction described, or else is too broad, and if thus 
limited is not used by the défendants. 

A decree for an injunction and accounting as to the fourth, 
fifth, and sixth claims of the patent is ordered, which will be 
settled upon the usual notice. 
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AnTOLA V. GlLL & FiSHBR. 
{Ctreuit Court, D. MaryUmd. May 21, 1881.) 

L Chakter-Partt. 

Stipulation that vessel, " now at Oenoa, to proceed witho-ut ddag 
to Baltimore, to enter upon this charter ; veasel having permission to 
take cargo of coals as ballast ont." The vessel remained at Genoa 
31 days, discharging a cargo of coals, before she began to take in bal- 
last for the voyage. 

HM, that the language implied that there was nothing in the 
ezisting engagements of tlie vessel to prevent her entering upon 
her new contract at once ; that the delay, so far as it concerned the 
chartérers, was, under the stipulation, unreasonable, and that they 
■were absolved f rom loading the vessel wben tendered to them. 

Antola V. OiU, 5 Fed. Réf. 128, afflrmed. 

In Admiralty. Appeal from district court. 

A. Stirling, Jr., îoi libellant. 

Marshall é Fisher, for respondents. 

Waite, Circuit Justice. On the 29th of September, 1879, 
Antola, the libellant and owner of the Italian bark Padre, 
through a iirm of ship-brokers in Baltimore, chartered his ves- 
sel to Gill & Fisher, the respondents, to carry a cargo of grain 
from Baltimore to some safe port in the United Kingdom, or 
on the continent between Havre and Hamburg. The charter- 
party contained the foUowing: "Bark * » * now at 
Genoa, and to proceed without delay to Baltimore to enter on 
this charter; vessel having permission to take cargo of coals 
as ballast out." When the charter was effected the vessel 
■was at Genoa. She had arrived on the 23d of September, 
■with a cargo of 987 tons pf coal, to be delivered to con- 
signées at that port. The delivery commenced on the 25th 
of September, but was not ûnished until the 30th of October. 
The vessel then took in sand for ballast, and on the 7th of 
November sailed for Baltimore. There was no unneces- 
sary or unusual delay either in putting out the cargo 
or in getting ready to sail after that was done; under her 
contract for taking the coal to Genoa the vessel was allowed 
thirty-five tons a day, working days, to discharge. 
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After leaving Genoa the vessel proceeded on her voyage 
■without unnecessary, delay, and feached Baltimore on the 
léth of January. She was then promptly tendered the 
respondents under her charter, but they refused to accept 
her, on the ground that she had not proceeded from Genoa to 
Baltimore "without delay." Thereupon the owner brought 
this Èuit in persdnam agstinst the charterers to recover his 
damages. The district court On thèse faots, which are undis- 
puted, dismissed the libel, and from that decree this appeal 
was taken. 

We hâve had no difficulty in reaching the conclusion that the 
district judge was right in the view he took of the case. As 
he very properly said in his opinion, under the rule estab- 
lished by the suprême court in Lowber v. Bangs, 2 Wall. 728, 
the stipulation that the bark should proceed to Baltimore 
without delay was a condition précèdent, and not a mère rep- 
résentation. Indeed, that was conceded in the argument 
hère. If, then, that condition was broken by the owner, he 
cannot recover. 

Charter-parties are commercial contracts, and must be 
construed accordingly. It was said by Mr. Justice Swayne, 
speaking for the suprême court, in Lowber v. Bangs, supra, 
739: 

"Promptitude in the fulfllment of engagements is the life of commer- 
cial success. The state of the market at home and abroad, the solvency 
of houses, the rates of exchange and of freight, and various other circum- 
stances ■which go to control the issues of profit or loss, render it more 
important in the enterprises of the trader than in any other business. 
The resuit of a voyage may dépend upon the day the vessel arrives at her 
port of destination, and the time of her arrivai may be controlled by the 
day of her departure from the port whence she sailed. We cannot for- 
get thèse considérations in our search for the meaning of this contract." 

Thèse observations are applicable to the présent case. The 
contract was that the vessel should proceed without delay to 
Baltimore, to enter upon the charter. No intimation is given 
of any necessity for staying at Genoa to discharge. The 
language used clearly implied that there was nothing in the 
esisting engagements of the vessel to prevent her entering on 



ANTOLA V. GILL. 489 

the performance of the new contract at once. As coal might 
be taken for ballast, it is possible that stopping for a reason- 
able time to put on such a cargo for that purpose might not 
be "delay" within the meaning of that term as then under- 
stood by the parties. That probably would be doing no more 
than was provided for, as ballast might be necessary to 
enable her to proceed. But permission to take ballast only 
implies such delay as is necessary to get the ballast p.n board. 
Its effect in the présent charter was to bind the vessel to get 
her ballast on board if necessary without delay, ànà ' then 
I)ïoceed on her voyage to Baltimore. 

The question then is whether this was done. We hâve no 
hésitation in saying it was not. The vessel was bound to 
begin the performance of the contract without any delay. Con- 
fessedly, she did not begin until the expiration of 31 days from 
the time the charter-party was signed, and this because it took 
her ail that time to get rid of the obligations of another con- 
tract she was under to deliver a cargo she had on board to 
consignées in Grenoa. In other words, she was delayed in the 
performance of her new contract because she was bound by 
an old one. She was not ready to proceed from Genoa when 
her charter sued on was effected, and her departure was 
afterwards unreasonably delayed, so far as the respondents 
are concemed. By staying at Genoa to discharge her cargo 
she saved the profits of her old contract, but we think she is 
not now in a condition to throw the losses of the new one 
upon her charterers. 

It follows that the decree of the district court must be 
affirmed and the libel is, consequently, dismissed. 
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Ths Enbique. 

[Diitriet Court, D. Maryland. May 12, 1881.) 

1. CONTBAOT OF AFFBBIGHTJIBNT. 

A Mil of ladiug for live beef cattle shipped by agreemeot on the 
deck of a steamer for a voyage from Baltimore to Liverpool, in De- 
cember, 1880, contained, in addition to usual exceptions, a clause 
exempting ship-owners from any loss that might arise through cattle 
being jettisoned. 

Eeld, to mean that the ship-owner was not to be liable for contri- 
bution if the cattle should be thrown overboard for the safety of the 
ship. 

HM, that with regard to a deck load of live cattle this limitation of 
the ship-owner's liabUity was not unreasonable or against public pol- 
icy. 

HM, If the cattle were thrown overboard because, during a pro- 
longea storm, and without any fault of the ship-owner, they had got 
loose and were imperilling the ship, that under the limitation in the 
bill of ladlng the ship is exempted from contribution. 

In Admîralty. 

0. F. Bump and I. S. Eosenihal, for libellant, cited the 

foUowing cases : 

The agreement is a charter-party. Dixon on Shipping, 198 ; 1 Parsons 
on Shipping, 284 ; 1 Parsons on Maritime Law, 229 ; 3 Kent's Com. 201 ; 
The Tribune, 3 Sumn. 144 ; Drinlcwater v. The Spartan, 1 Ware, 149. A 
charter-party is not aflected by a bill of lading. Dixon on Shipping, 202 ; 
1 Parsons on Shipping, 286 ; 1 Parsons on Maritime Law, 240 ; Perkim v. 
EiU, 2 Woodbury & Minot, 158 ; Larnb v. Parkman, 1 Sprague, 343 ; The 
JSUea'aOargo, 1 Low. 83 ; The JSJthd, 5 Ben. 154 ; Oapper v. Wallace, L. R. 
5 Q. B. Div. 163 ; Oaughey v. Gordon, L. R. 3 C. P. Div. 419 ; Gledstanes 
V. Allen, 12 C. B. 202; Kern v. Deslandes, 10 0. B. (N. 8.) 205; WiUett v. 
Phillips, 8 Ben. 459 ; Sandeman v. Sourr, L. E. 2 Q. B. 86 ; The Patria, 
L. R. 3 A. & e. 436. A èontract limitiiig the lîability of a, carrier must 
be strictly construed. New Je/rsey Steam Jffav. Co. v. Mer. Bank, 6 How. 
344. Contribution is founded on natural justice, and not on contraot. 
Stwrges v. Cary, 2 Curt. 383. An exception to the liability of a carrier as 
sucli does not relieve him from contribution. Crooks v. Allen, L. R. 5 Q. 
B. Div. 38 ; Schnidt v. Steam-Bhip Oo. 45 L. I. Q. B. Div. 646. An attempt 
to exempt from liability to contribution is void as against public policy. 
Bailroad Go. v. Lockwood, 17 Wall. 367; Bailroad Co. v. Platt, 22 Wall. 
123 ; Bank v. Adams Exp. Co. 93 U. 8. 174. An agent to load has no 
power to alter the terms of a charter-party. Liekens v. Irving, 7 C. B. (N. 
8.) 165 ; Bich v. Parrott, 1 Sprague, 358 ; A Cargo of Sait, 4 Blatchf. 225. 
A deck-load cargo is entitled to contribution. 2 Parsons, Marine Ins. 
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220 ; Gould v. Oliver, 4 Bing, (N. C. ) 134 ; S. 0. 2 Man . & <J. 208 ; Eùrîey v. 
Milwœrd, 1 Jones & Carey, 224 ; Milward v. Hibbert, 3 Q. B. 120 ; Johnson 
V. Uhapman, 19 C. B. (N. 8.) 563 ; Brown v. Cm-nmll, 2 Root, 60 ; Barris v. 
Moody, 30 N. Y. 226 ; S. C. 4 Bosw. 210 ; Gillett v. ElUs, 11 lU. 579 ; Mer. 
é Mari. In». Co. v. Shillito, 15 Ohio St. 559 ; Toledo Ins. Co. v. Sféàres, 16 
Ind. 52 ; Meaher v. TjufUn, 21 Tex. 383 ; The Watehful,! Brown, Ad. 469 ; 
The Wm. Oillum, 2 Low. 154 ; TTooti v. Phœnix Ins. Co. 1 Fbd. Rep. 235 ; 
-b'c/ir. May é Em, 6 Fbd. Rep. 628. The value in case of jettison is the 
value at time of jettison, estimated at cost priée, without regard to possi- 
bility of being saved. Johnson v. Chapinan, 19 C. B. (N. S.) 563 ; Barnard 
V. Adams, 10 How. 270 ; Bogers v. Mechanics' Ins. Co. 2 Btory, 173 ; Bogers 
y. Méchantes' Ins. Co. 1 Story, 603 ; Lee v. Grinnellyô Duer, 400 ; Davis v. 
Oarrett, 6 Bing. 724. Déclarations wliich are a part of the res gestœ are 
admissible. 1 Wharton on Ev. i 259 ; Flint v. Transportation Co. 7 
Blatchf. 536, 13 Wall. 3 ; Insurance Oo. v. Moréley, 8 Wall. 397 ; Castner v. 
Slicker, 33 N. J. 95 ; State v. Wim&r, 17 Kan. 298. 

T. W. Hall, for respondents, cited : 

Machlachlan'8 Merchants' Shipping, 498-618 ; 3 Kent, 216; The Dda- 
ware, 14 Wall. 596 ; The Niagara, 21 How. 23 ; Lawrence v, Minturn, 17 
How. 111; Smith V. Wright, 1 Caines, 43; Gram v. Aiken, 13 Me. 229; 
Sprowl v. BonneU, 26 Me. 185 ; Bodge v. Bartoll, 5 Greenl. 286 ; DoaMe\. 
Keating, 12 Lelgh, 391 ; Schdforà v. Wilcox, 9 La. 33 ; Mûwaukee Belle, 2 
Bissel, 197 ; Faisons, Mar. Law, 316. 

Morris, D. J. The libellant seeks to recover the value of 
126 head of beef cattle shipped by him on board the Spanish 
steamer Enrique, 2,300 tons, at Baltimore, to be carried to 
Liverpool, and -which were cast overboard on the voyage. By 
a contract dated December 2, 1880, the agent of the steamer 
agreed with the libellant, a large cattle dealer of Chicago, to 
let to him the deck freight room of the steamer for about 
100 cattle on deck, the freight to be 60 shillings per head, 
payable in cash before saîling, and whether delivered or not 
delivered at Liverpool. The contract provided that the space 
for each beast should be not less than eight feet by two feet 
six inches, and that the stalls should be constructed at the 
ship's expense, to thé satisfaction of the shipper and of the 
underwriters' inspector. It further provided with particular- 
ity for fumishing by the ship of water for the cattle, gang- 
ways for loading and unlôading, space under deck for forage, 
free passage ont and back for drovers, for six days' notice to 
shipper of steamer's readiness to receive the animais, and of 
the exact number the ship would take, and that the steamer 
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should pay any additional cost of keeping the animais if the 
steamer did not sail at the expiration of the notice. 

One hundred and twenty-six head of cattle, many of them 
•weighing over 1,700 pounds, were duly put on board, under 
the superintendence of an agent of the libellant, on the 
eighteenth of December, 1880, filling up ail the available 
deck room of the steamer, both forward and aft. The freight 
was paid in advance, and thereupon four bills of lading, ail 
of the same ténor and effect, were delivered to and indorsed 
"accepted" by the libellant's agent. Thèse bills of lading, 
among other things, stipulated that the cattle were to be car- 
ried on the upper deck, and that the steam-ship owners should 
not be responsible for any loss that might arisethrough the 
cattle being washed overboard or jettisoned. They also 
sta|;ed that the aceeptance thereof was a récognition of the 
bill of , lading as the contract binding both carrier and ship- 
per. They contained in substance the same stipulation as to 
the contract for the care and f eeding and watering of the cat- 
tle, and the usual exceptions againat are and the périls of the 
sea, and for liberty to tow and assist vessels, etc. The steamer 
sailed with a gênerai cargo, pripcipally cotton, grain, and pro- 
visions, and about 10 hour» àfter leaving the capes of the Ches- 
apeake encountered very rongh and tempestuous weather, 
which lasted from the night of the 20th until some time in the 
night of the 24th, and in the gale that prevailed during that 
time the steamer shipped heary seas, which broke down many 
of the stalls, carried away a portion of the rail, and did some 
other damage to the ship. In conséquence of the violence of 
the storm some of the cattle were washed overboard. Some 
were drowned on deck, and some were badly crippled and 
injured, Almost from the commencement of the storm it 
was impossible to feed or water the cattle, and the rolling of 
the ship prevented those which were not injured from stand- 
ing. On the 21st five were found dead, and thrown over- 
board. On the 22d, the storm not abating, the ship was 
hove to, and aU the cattle aft of the foremast were cast over ; 
and on the 24th, the storm still continuing, some 20 or 30 
beasts remaining in the forward part of the deck, and which 
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had been in some measare protected by the forecastlô deck, 
were cast over. When the storin abated, on the night of the 
24th, none of the cattle were left on board. 

The libellant claims that the cattle were thrown ovérboard, 
net because they were dead or dying, and therefore unfit for 
further transportation, as is alleged by the respondent, but 
because it was necessary to jettison them to save the vessel 
and the rest of her cargo from impending danger. The libel- 
lant further claims that the acceptance of the bill of lading 
by his agent, who was appointed simply to attend to putting 
the cattle on board, was without authority and not binding 
upon him, and that the live-freight eontract, and not the bill 
of lading, is to détermine hik rights; and further; that in any 
event the exception in the bill of lading for loElé from the 
cattle being jettisoned is void as against public poliôy. 

Counsel for libellant bave strenuously contended that tbe 
paper called a "live-stOck freight eontract" is to be treated as 
a charter-party for the use of the deck of the steamer, and 
that being a charter-party the rights of the parties to it are 
not %6 be affected by the terins of the bill ôf ' lading. ' To this 
I cannot agrée. The cattle were to bé brought from' Chicago 
to Baltimore for shipment, and as kèeping them there would 
be attended with expense,''the shippérrequired to knoW be- 
fore they left Chicago that the steamer would be ready to 
take them, the number she would take, the amount of freight, 
and the arrangements for their care and subsistence. Thèse 
matters are very carefuUy set out in the eontract, but it con- 
tains none of the exceptions for the protection of tbe ship- 
owner usually to be f ound in charter-parties and bills of lad- 
ing; and I cannot think it was intended to supersede the 
usual bill of lading. If it did, the ship-owner would, in 
effect, hâve become insurers of the safe delivery of the cattle, 
a resuit never contemplated by either party. The stipulations 
of the bill of lading do not contradict the eontract, but are 
supplementary to it. It is shown that the libellant had made 
several shipments of cattle from Baltimore to Liverpool by 
steamers of this same Une after making similar contracts 
with the same agents, and that in every instance precisely 
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fiimilar bills of lading, in Bets of four, were given and ac- 
cepted. The libellant's agent téstified that of thèse four he 
had always sent ope to the libellant at Chicago, one to the 
agent of the underwriters of the cattle, one to the consignées 
at Liverpool, and had given the other to the foreman of the 
drovers on board. 

The case does not, as it seems to me, corne within the prin- 
ciple of any of the cases cited, in which it bas been held 
that, as between ship-owner and charterer, the charter-party 
should override the bill of lading in case of conflict between 
them. If, then, the bill of lading is to be treated as the évi- 
dence of th€! final contract between the parties in those par- 
ticulars in which it is not found to contradict the previous 
contract, we are to cousider ^vhether its effect is to release 
the ship-owner from contribution for the cattle if thrown 
overboard to save the ship ; and, if that is its meaning, is it 
8uch a limitation of the carrier's liability as the court should 
aphold ? It is true that the defence made by the answer rests 
maùily npon the allégations that the cattle were cast over- 
board, not because they endanger^d the ship, but because 
they were either already dead or so nearly so as to be beyond 
hope of recovery. But this issue présents a question of fact 
naturally diffi,cult to détermine from the évidence. Unques- 
tionably numbers of the cattle are shown to hâve been dead, 
or dyingj when thrown over. Ail were greatly exhausted from 
want of food and drink, from the violence of the blows they 
received from the broken timberg of the pens and from each 
other, and from being thrown about by the pitching and roll- 
ing of the vessel, and from being drenched with sait water. 
Whether any, and if so, how many, it would hâve been pos- 
sible, when the storm abated, to hâve resuscitated and deliv- 
ered in Liverpool in merchantable condition, it would be 
diffioult to détermine. The five drovers employed by libellant, 
who were. on board in charge of the cattle, contradict the 
officera of the steam-ship, and now undertake to say that a 
majority of the cattle, or; at ail events the 20 or 30 which 
were near the forecastle hood, could hâve been saved, but it 
is évident they are speaking now with much more confidence 



THE BNRIQÛiE. 493 

than they did when ôrst questionèd an this sù1>]*€Ct. In thô 
midst of a storm of sach durâtion, with thé pena broken down, 
the cattle loose and lying prostrate, and the seas washing 
over the deck, it is hardly to be sùpposed that a very critical 
examination of the beasts was made. 

There is no suggestion that they were thrown overboard 
wantonly, and the effort of the libellant bas been to show, 
from statements alleged to havô been made to the drovers by 
the engineer, speaking for the «aptain, (whd could 'épeak 
hardly any English,) that he considered it essential to the 
saféty of the shlp that the cattle should go, giving as the 
reason that, the pens having got loose, the whole deck load 
was liable to shift to one side with the violent rolling of the 
ship, and also because the cattle, having got out of the pens, 
were likely to become entangled with the rudder chains on 
the deck. If the statements' of thèse witnesses for the libel- 
lant are taken for trnth, they make a case in which the 
cattle were oast over to save the vessél, and indeed the whole 
évidence shows a condition of péril in which jettison of such 
a deck load was justifiable. In the arguinent by counsel thé 
question of the liability of the ship-owners fôr contribution 
for jettison was fully argued.'and I iam inclinëd to think it is 
the principal issue in the case.' ■ 

The language of the bill of lading is : "Steam-shîp owners 
are not responsible for any loss that may arisô thrôugh cat- 
tle being jettisoned." This exemption, if the définition of' 
the Word "jettisoned" were siibstituted for the word itself, 
would read: "Ship-owners are not responsible fot any loss 
that may arise through cattle béing voluntarily thrown bVèr- 
board in casé of extrême perîl, in oirder to lighten the ship' 
aiid préserve her." 

In Crooks v. Allen, L. E: 2 Q. B. Div. 38rand Schmidt v. 
SteamsMpCo. 45 L. I; Q. B. I)iv. 646, a bill of lading foi*' 
goods to be carried through to their destinatibïi'by stéain-ship 
and railroad contained an exception from losô by "fire on 
board." This was heild to' Mve referènce toihë obligâtidli Ôf ' 
the ship-owner as carrier onlf, and to his eOiitraet as Carrier' 
to deliver the goods, and as not intended to t'aké away thé 
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ordinary liability to contribute in gênerai average as owner 
of tbe ship wben a fire had occurred on board and the goods 
had been injured, not by the fire, but by water thrown down 
into tbe hold to extinguish it. 

Such a construction cannot, it seems to me, be put upon 
the bill of lading in this case ; for, unless the exemption for 
cattle jettisoned bave référence to contribution, it can bave no 
meaning at ail, as, under tbe ordinary exception of périls of 
tbe sea in case of jettison, the ship could only be held for 
contribution. 

It remains, then, to consider whether this restriction of the 
ship-owner's liability is so unreasonable, unusual, and ineon- 
sistent with sound public policy, that, looking to the situation 
of tbe parties, the court should refuse to uphold it. It is to 
be borne in mind that this limitation of responsibility in 
référence to a deck load is an exception to an exception, and 
that by it the gênerai rule is made to prevail; the gênerai 
rule being that goods carried on deck, though thrown over 
for the common benefit, ,give no claim for contribution. To 
this acknowledged and ancient rule exceptions bave been 
recognized in more modem times, in cases where, by settled 
usage of trade or by the agreement of the parties, it is shown 
that the goods were properly to be carried on deck. 

Tbe transporting of live cattle across the Atlantic is shown 
to be a new undertaking. The présent libellant states that be 
thinks he was, perhaps, among tbe first to attempt it, which 
was only three yeàrs ago. The earlier shipments were made 
in tbe summer months, and proved encouraging, but ship- 
ments in the winter months, as in this instance, are still to 
be considered, I think, rather an experiment than an estab- 
lished business. The risks are known to be exceptionally 
great. A bigh rate of freight is exacted in advance, deter- 
mined by tbe number of cattle put on board and not by the 
number delivered, tbe underwriters demand a bigh rate of 
premium, and everything conneoted with the venture is mat- 
ter pf spécial agreement rather than of settled usage. Under 
thèse circumstances, why should not the parties be left to 
make their own bargains with regard to the transportation 
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across the sea. They deal on terms of equality, and neither 
needs protection from the other. In this case, moreover, the 
libellant had on several previous occasions accepted similar 
bills of lading, and only by great inattention could he, or 
those to whom he entrasted his business, haye failed to notice 
the limitation clause now resisted. It does not appear, 
therefore, that the limitation -was an unexpected, unusual, or 
novel one. On the contrary, it is such an one as, it seems to 
me, the shipper might reasonably hâve expected the bill of 
lading to contain ; and, however hardly it may resuit against 
the shipper, I cannot see that with regard to a deck load, 
and looking to the gênerai rules of maritime law with regard 
to deck lading, it can be said to be against public p^olicy. 

Being of opinion, therefore, that by the exception in the 
bni ôf lading the ship-owner is exempted from contribution 
for the cattle jettisoned, I dismiss the libel. 



Thb Tolomeo. 

{District Court, S. D. Florida. May, 1881.) 

1. Rivai. Saivoes. 

When valuable service has been performed, which renders the final 
saving of property more certain or easy, continued exertion is not 
necessary to entitle the original salvors to a portion of the salvage 
awarded. 

Libel in Admiralty. 

G. Browne Patterson, for libellants. 

L. W. Bethel and J. B. Browne, for respondents. 

Locke, D. J. The bark Tolomeo was discovered aground 
on a point of the Florida reef, near Tortugas, and boarded 
by the libellants' crews of four smacks, who found her aban- 
doned and on fire, burning fore and aft, the cabin and much 
of the deck having been bumed and fallen in. Having 
nothing but a few ordinary buckets, they could do nothing 
towards putting out the fiâmes, but carried out an anchor to 
prevent the vessel drifting off, eut away the rigging of the 

v.7,no.4— 32 
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only istaûding tûast so that ît went over the side, and eut two 
holes in her that she might fill with water. The fire con- 
Bumed everything above the water line, but about 600 baies 
of cotton were left in the lower hold. This the libellants 
commenced to save, but had taken out but about 70 baies 
■when a violent norther drove them from their work and they 
vrere' compelled to seek a harl)or. Upon their retum, two 
days after, they found that, although the anchors had held, 
the wreck had split in pièces and the cotton gone. One of 
the smacks, her master thinking it had gone adrift, foUowed 
the course of the gulf stream some 200 miles. The other 
vessels remained in the vicinity, and, as soon as the weather 
permitted, commenced searching the bottom by dragging and 
diving, and found that the cotton had been swept off but a 
short distance and sunk in water of from five to ten f athoms, 
where it lay scattered on the bottom. Two of the smacks 
then went to Key West, a distance of about 75 miles, to carry 
the cotton already saved, but in three or four days returned 
and again went to work. The other remained at work, and 
the one which had gone in search of floating cotton returned 
the fifth or sixth day, One remained, constantly engaged, 
and the others, after more or less delay, came back. None 
of them resumed their usual occupation of fishing. In the 
mean time some 12 other small vessels, whose owners and 
crews are respondents herein, arrived and went to work, with- 
out the original salvors making objection or having any 
understanding with them. They hâve saved, by naked diving 
and dragging the bottom, some 400 baies, which hâve been 
libelled and sold, and a «alvage of from 50 to 75 per cent, 
awarded, according to the depth of water and poQuliar eir- 
cumstanees attending the saving of eaeh lot. 

This libel prays a proportion of the salvage awarded ail 
thosè not engaged in scuttling the vessel. The defeoce haa 
been that it bas not been shown that the scuttling was of 
any material benefit, as it may be presumed that the vessel 
had bilged, and was fuU of water bef ore that ; and, second, 
that the libellants' leaving the property was an abandopment 
of the work which saorificed any intereat they may hâve had 
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in it. In support of the presumption of bilging, they hâve 
Bhown the dangerous position in which the vesBel was plaoed^ 
the character of the bottom, and severe \yeather; and of 
abandonment, the fact that a consortship, which had been 
originally formed, had been broken aftér the breaking up of 
the wreck. The parties bave testified to the appearance of 
the vessel before being scuttled, her buoyanoy and being 
lightly aground and standing upright, and her rapidly set- 
tling and careening as she filled. I do not think the pre- 
sumption of her having been bilged, notwithstanding the bad 
weather and dangerous bottom, sufficient to overcome the 
positive testimony of the opinion and belief of parties prés- 
ent, founded, as they appear to be, upon well-established 
facts. To any one conversant with such matters, it is not & 
difficult thing to détermine, from the comparative buoyanoy 
of a vessel lightly aground, whether or not she is fuE of 
water. I am satisfied that in this case the vessel was not so 
until scuttled, and that she would, in ail probability, hâve 
burned to a shell, and, being gradually lightened by the 
bnrning of her cargo and upper works, drifted off and sunk 
in deep water. 

The Bcuttling of the ship doubtless saved from fire what- 
ever was subsequently saved from water, and the anchoring, 
although it did not prevent the breaking up of the wreck, 
did prevent it gbing adrift as a whole, and floating into deeper 
water, where it would undoubtedly hâve been totally lost. 
The course pursued by the libellants was the best that could 
be done, and that it did not prove successful was not their 
fault, Finding that bénéficiai service had been rendered, 
hâve the libellants lost their rights by abandonment ? The 
prineiple of law has been well established that where benefits 
hâve been rendered to property by one set of salvors, nothing 
but a voluntary, absolute abandonment of the enterprise 
and property will lose a right to save or share with others 
whQ,do save finally; sUch an abandonment, cum anhno -non 
revertendi, as betokens an absence of ail further interest in 
the property, and an indifférence as to whether it be saved or 
not. This is, the rule where bénéficiai service has been ren- 
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derefl which bas made the final saving more certain 6r easy; 
but it will not hold good where but futile attempts hâve been 
rnade, no matter how strenuous or well-intended they may 
hâve been. In that class of cases nothing but constant ex- 
ertion and continued possession will continue such rights. 
This line marks the différence between the cases cited on 
each side and relied upon in this case. 

In the longe Bastian, 5 C. Eob. 323, the first salvors hav- 
ing rendered what was considered valuable service, by float- 
ing the ship from the rocks, in spite of her subséquent sink- 
ing, although they did not stay by her, were permitted to 
share with those who finally saved her. 

In the Island City, 1 Black, 121, the sehooner Kensington, 
although neither perfecting the salvage service nor remain- 
ing by the vessel, — neither continuing her efforts nor retain- 
ing 'possession, — shared in the award of salvage beeatise she 
had'brought the ship into a place of greater comparative safety. 
On the other hand, in the John Wurtz, Olcott, 462, it did not 
appear that any bénéficiai service had been rendered. by 
Jones and his associâtes, notwithstanding their strenuous 
efforts, and the remarks of the learned judge, regarding the 
neceseity of possession, can be uriderstood only as applying 
to such class of cases. The India, 1 W. Eob. 406 ; The 
Henry Ewbank, 1 Sumn. 417. 

The presumption of an intention by the libellants to give 
up the work and abandon the propérty, arising from the break- 
ing of the consortship, is rebutted successfuUy by the facts 
of their future actions. They took an interest in the prop- 
érty, used what diligence they reasonably could in saving 
some of it, and kept themselves suf&ciently near to be thor- 
oughly informed that it was being saved as rapidly as possi- 
ble. Although they did not apply themselves constantly to 
the labor of saving it, they never gave up an interest in it nor 
voluntarily abandoned it. They are, I consider, entitled to a 
portion of the salvage awarded the others; but, as the labor 
and hardship encountered by the final salvors was great com- 
pared with the salvage aWarded, although the percentage 
given was unusually large, a small proportion will remuner- 
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ate them better than the respondents will be eompensated 
by the balance, when the actual labor is considered. 

In The Concordia, decided in this court in 1856, with faots 
Bomewhat resembling this, -the court gave 8 per cent, of the 
salvage. I consider 5 per cent, for the libellants as fair a 
division as can be made between the parties, and the decree 
will foUow accordingly. 



The Adolph. 

{District Court, 8. D. N'eu) York. February 15, 1881.) 
Bbambn's Wagbs— Extka Wages— Swedkh Code— Voyage Aban- 

DONBD IN A FORBIGN POKT— MaESHALLING ASSETS— RbMITTMG 

Sbamen to Suit in Pbksonam— Mastbr's Lien. 

The Swedish bark A., being in custody of tîhe marslial under'libel 
for collision, filed in this district by an Insurance Company, a ÎVench 
corporation, who insured the cargo of the collîding vessel, and an 
appeal having been taken frofli the deci'ee dismissing the libél, thè 
owners were informed by the maater of the facts, and they instruc'ted 
him not to bond the vessel, and to look to the Veësel for paymeiit of the 
crew. - 

The toaster and seamen thereupon libelled her for wages ; a por- 
tion of the crew having been discharged oh their consent, the master, 
mate, and two seamen remaining on the vessel till the trial of their 
suit for wages. The company, as intervenors, oppose the daim of 
the master and seamen. 

Held, that the master simply discharged his duty to the owners in 
keeping the crew during the temporary delay, until defihite instruc- 
tions were received from the owners to abandon the voyage ; that 
the voyage having been broken up in a f oreign port, the seamen were 
entitled to three months' extra wages, under the Code of Sweden, 
whichshould begin to run from the time the master received instruc- 
tions that he was not to be put in funds to pay the crew. As to them, 
this amounted to an abahdonment of the voyage. 

Also hdd, that this i9>not a case for marshalling assets by declin- 
ing jurisdiction of the seamen's claim for wages, thus remitting them 
to a suit against the owners in the home port. The admiralty court 
will not thus exercise its discrétion where the remedy suggested is 
likely to be so delayed that the creditor's relief may thereby be seri- 
ously prejudiced ; that no equity exists in favor of the intervenors, 
appellants from the adverse decree of this court, who, being a foreign 
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corporation, hâve présumably as complète a remedy against the 
owner to recover, in the home port, any deficiency that may arise 
after paying seamen's wages, if their alleged lien shall be flnally sug- 
tained, as the seamen hâve to recover their wages there. 

FiirtKer held, that even the master's claim to be pàîd ont of the vea- 
sel should, under the circumstauces of the case, be sustaiued as 
against the iutervenors. 

In Admiralty. 

Oeorge H. Forster, for libellant. 
W. Mynderse, for La Foncière Ins. Co., intervenors. 
Choate, D. J. This is a libel by the master and seamen 
of the Swedish bark Adolph for wages. 

The vessel arrived in this port in August, 1880, in ballast, nnder char- 
ter to take on board a cargo of grain for an Eurcipean port. On her voy- 
age hither from France she had a collision, and soon after the arrivai of 
the vessel she was libelled in two suits — one by the maater of the vessel 
■with which she was in collision, on behalf of himself and the owners ; 
and the other by the insurer on her cargo, to recover damages caused by 
the collision. The libel of the master was withdrawn. The other Hbel- 
ant proceeded, and, the vessel being in custody, the case was brought to 
trial and a décision was rendered November 10, 1880, dismissing the libel 
on the ground that the Adolph was not proved to be in fault, 4 Fbd. 
Rbp. 730. The libellant appealed. Thereupon the claimant made appli- 
cation for the release of the vessel, or for security against her détention 
pending the appeal. This application was denied November 50, 1880. 
5 Fed. Rbp. 114. The master had communications with the owner, who 
résides at Stockholm, soon after his arrivai, and advised the owner of the 
seizure of the vessel, and thereafter of the siibsequent proceedingg. The 
vessel was appraised at $10,000, and partly because this was thought to be 
too high a valuation, but principally because, if she was bonded, she 
would still be liable to seizure in another port by the libellant, who had 
withdrawn his suit hère, the owner determined not to give stipulation for 
value. It was not till about the 26th of December that the master was 
finally advised by the owner that he would furnish no money to pay olï 
the crew, and would not give bonds to release the vessel. Part of the 
crew were discharged by their own consent, and took service iii other 
vessels — one on the llth of Novenjber, and three on the lOth of Jatiuary. 
ïliere was then due them for wages, to the time of their discharge, 
$613,85. The master and second mate and two seamen liavere^nained by 
the vessel to the présent time. 

By the maritime code of Sweden the master has a lien on 
the vessel for his wages, and daims against vessel and freight 
rank as folio ws : (1) Wagea of master and erew ; (2) the aver- 
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âge contribution of the vessel, loans on bottomry, claims for 
cargo sold for the benefit of the vessel; (3) other claims for 
which the owners are held liable with the vessel and freight; 
(4) advances or loans which the owners may make for each 
other. By the same code it is also provided that seamen who 
are discharged in a port, other than the port of shipment, by 
the breaking up of the voyage, shaU be entitled to extra wages, 
differing in amount with différent parts of the world, but as 
applied to this case three months' extra wages. 

This libel was filed by the master and seamen, Jannary 13, 
1881. The libellants discharged November llth and January 
lOth claim their wages up to the time of their dischargé. 
The master and seamen are ail Swedes, and hâve their homes 
in Sweden, although two of those discharged in November 
and January shipped at ports in France. The insurance 
Company, whose libel against the Adolph was dismissed, and 
who bave appealed from the decree of this court, bave ap- 
peared to défend this suit. They insist that as the master 
and seamen hâve a valid claim in personam agakiuBt the owner 
in their own çountry, that they should be remitted to that 
remedy, and not aUowed to absorb for wages a large part of 
the value of the vessel, which is the only security for their 
loss which the ipisurance company hâve. They also object 
that the seamen should at any rate not hâve their wages 
earned prior to the collision as against the insurance com- 
pany, on the ground that the lien for damages is superior to 
that for wages, and that the orew should hâve been sooner 
discharged and are i^ot entitled to the extra wages. 

As respects the, time during which the seamen were re- 
tained by the master, I think be was right in keeping his crew. 
The obstacle to the sailing of the ship was temporary, and 
he properly waited for definite instructions from the owners; 
and as he was not instruoted to discharge them and abandon 
the adventure hère until the receipt of the letter of the 
owner of December 13th, and bas not been put in funds to pay 
them off, he has, simply discharged his duty to the owner in 
doing what he bas done in respect to keeping the crew. I 
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see no reason why the seamen should not hâve tlie extra 
■wages which the law of their country gives them. A similar 
point was ruled in favor of the seamen in the case of The 
Wexford, 3 Ped. Ebp. 577. This allowance is a liquidated 
and certain substitute for the olaim which, independently of 
positive law, the seamen are entitled to when the voyage is 
broken up in a foreign port. They can claim their wages up 
to the time when they might be able to arrivé at their home 
port, and the expense of their transportation. The Elizàbeth, 
2 Dods. 410, I think the seamen were boiind under the ar- 
ticles for the return voyage of the vessel, and therefore upon 
their discharge hère are entitled to the compensation which 
the law awards them. As to the claim that upon the équita- 
ble principle of the marshalling of assets the court should 
leave the seamen to pursue their remédies in personam in 
their native country, it is true that the admiralty courts, as 
courts governed by équitable principles, will marshal assets 
by compelling in a proper case a party having two funds to 
resort to, to look to that fund upon which another party hav- 
ing but one of the funds to resort to has no claim, in order 
that both may be paid. Ordinarily, however, for the appli- 
cation of this rule, the fund to which the party having two 
funds to look to may thus be compelled to resort should be 
one affording a remedy as certain as the one he is compelled 
to relinquish, and the application of the principle should not 
be made where the remedy to which he is remitted is likely 
to be 80 delayed that his relief will thereby be seriously preju- 
diced. It is not to be forgotten that the claim for marshal- 
ling of assets is a merely équitable claim, and it should never 
be pushed so far as to imperil or impair the substantial 
rights of the party having a spécifie lien or légal claim to 
the fund. It is indeed a matter of discrétion whether the 
court will assume jurisdiction of the olaim of foreign seamen ; 
and where justice to other parties requires it, and no injustice 
appears to be done to the seamen themselves by deelining to 
take the jurisdiction, the court may refuse to act and thus 
work ont the equities of the parties, and leave the seamen to 



THB ADOLFH. 50S 

pursue theîr remédies at home. Bat still the daim of sea- 
men for their wages is one most highly favored and carefuUy 
protected in the admiralty, and ordinarUy the court will not 
refuse to enforce against the vessel the claims of foreign sea- 
men, where tbe voyage is broken up in this country, and 
where, if their claims against the vessel are not enforoed hère, 
they will be in danger of losing their hold upon her, or be put 
to great trouble and expense in pursuing their remédies else- 
where. In the case of the Linda Flor, Swabey, 309, Dr. 
Lushington declined to award the seamen of a Portuguese 
ship their wages against the vessel where objection was màde 
by a party who obtained a decree against the vessel for dam- 
ages by a collision. The présent case does not présent the 
same equity on the part of the intervening party. This In- 
surance Company, instead of having a decree in their favor 
against the vessel, bas a decree against them ; and although 
they bave appealed, stiU in this court they must be held to be 
a party having no lieh and no equity as against the seamen. 
It is also a French corporation, entitled to sue, indeed, in our 
courts, but whose interests the court bas not the same rea- 
sons to protect, upon an application for the marshalling of 
assets, as in case of a citizen of this country. . This foreign 
Company is suing hère in a foreign court, and there is nothing 
to show that it may not bave as complète a remedy against 
the owner in the home port of the vessel, if thé liability of 
the owner sball be established on the appeal, for any de- 
ficiency in the satisfaction of its claim by reason of the fund 
being reduced by payment of the seamen, as the seamen them- 
selves would there bave against the owner. The case of The 
Orient, U. S. D. C, S. D. N. Y., November 8, 1879, is cited 
as sustaining tbe claim of the Insurance company, both in 
tbe matter of the marshalling of assets and upon the alleged 
superiority of the lien for damages by collision to the sea- 
men's lien for their wages prior to the time of the collision. 
The points hère raised are there carefully considered, though 
the circumstances were somewhat différent; but the case does 
not on either point aid the présent claim of the Insurance 
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eompaay. in"tliis'case it would be a déniai of justice to re- 
mit the seàmen to their remedy in personam against the owner 
in Sweden, Thère is no évidence that he is insolvent, but 
there is also ilo satisfactory évidence of his peeuniary respon- 
sibility. It is ndt shown that their remedy against him is 
certain or expeditious, and no equity exists on the part of 
any other party to induce the court to withbold its aid for 
their relief. Moreover, the law of their country, under which 
théy shipped, seems to make their lien superior to that for 
the collision, even if the Adolph was at fault ; and both 
parties being fofeigners, and the law of Sweden in this re- 
spect being in acoordance with what has been held in this 
court in the case of The Orient, ut supra, to be the maritime 
law, I see no reason why it should not be applied in their 
favor. While some of the foregoing considérations hâve not 
the same force in the case of the master that they hâve in 
the case of the rest of the crew* yet even as to the master it 
must be held, consistently with the décision in the collision 
suit, that this interverior has no équitable claim which should 
be allowed to defeat or delay the payment of the master's 
wages out of the vessel. 

The three months' extra wages should, I think, begin to 
run from the date of the receipt of the letter of the owner, 
dated December 13th. From that time the master was in- 
structed to abandon the enterprise, and to look to the ship 
alone for payment of wages. It was a virtiial discharge of 
the crew, and authorized them to treat the voyage as aban- 
doned by the owner, and to file their libel at once. 

Decree for the libellants, with costs. 
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Thb Oijyu A. Cabrigan., 

{Diêirict Court, S. B. New York. February 17, 1881.) 

1. Attachment bt State Coukt — Gabkishbb — Conflict of Jurib- 
DICTION— Marsh ALLiNa Assbtb— Bbambn — Moktgagek— Attach- 
ma Creditors — Succesbivb Qahnishmbnts UndBr Procebs from 
CoDRTS OF Différent Jtjrisdictionb. 

Service of monitiou by the United States marshal for seamen's 

"wages, upon parties owing freight moneys, does not place the fund 

beyond the reach of an attachment subsequently issued from the 

Btate court to the sherifE of the county, in an action brought by an- 

, other against the owner of the vessel. 

The fund is not taken into actual custody by the oflScers of the 
United States court, as in the case of Taylor v. Carryl, 20 How. 583. The 
relation of debtor and creditor still exists between the garnishee and 
the défendant, and does not interfère with a second garnishment, 
wherebythe fund will be bound, subject to be defeated if the fund is 
called in under the first garnishment by the judgment of this court. 

In such a case there is no danger of conflict of jurisdictions, nor of 
Any interférence by one ofBcer with tlie possession acquired by 
another. 

Case of The Lotiawanna, 20 Wall. 201, distinguished. 

Where, in a suit for seamen's wages, this court ordered the decree 
therefor to be satisfled out of the proceeds of the vessel and freight, 
and a mortgagee claiming a lien on the vessel by virtue of his mort- 
gage petitioned to hâve the sailors paid out of the freight in order 
to protect his claim, and a creditor of the owner of the vessel, having 
a subséquent lien on the freight by attachment issuing out of the 
«tate court against the owner, asked to hâve the seamen first paid out 
of the ship in order to protect his lien, — 

On motion to dismiss the pétition of the latter, the question of the 
respective rights of the parties being also submitted : 

Held, that the attaching creditor, having parted with no value for 
his lien on the freight whlch attached af ter that of the mortgagee on 
the vessel, had no greater equity against the mortgagee to hâve the 
assets marshalled in hia favor than the debtor himself would hâve 
had at the time his attachment was laid. Therefore, the mortgagee 
had the better equity to hâve the assets marshalled, and will be en- 
titled, on proving his mortgage, to hâve the seamen first paid out of 
the freight so far as that will go, the whole fund being insufflcient to 
pay his claim and that of the seamen. 

In Admiralty. 

F. A. WUcox, for mortgagee. 

H. Putnam, for attaching creditor. 
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Choatb, D. J. TBe brig Olivia A. Carrigan, belonging 
to Halifax, Nova Scotia, together with the freight moneys 
due on her voyage to this port, were attaohed in a suit ia 
this court for seamen's wages, brought by the libellants, 
McNamara and others. After the service of the monition by 
the marshal on the parties owing the freight moneys, the 
sheriff of the county of New York served on them a warrant 
of attaohment against the same freight moneys in their hands, 
issued out of the suprême court of New York at the suit of 
the petitioner Bertaux against the owner of the vessel. The 
vessel was condemned and sold under the decree of this court, 
and another libel was filed for supplies and materials. In 
the seamen's suit a decree was entered condemning the ves- 
sel and her freight for payment of the seamen's wages, and 
a final decree directed the payment of the freight to the satis- 
faction of the claim of the seamen, and that any balance due 
to the seamen, not paid by application of the freight, be paid 
out of the proceeds of the vessel. Before the exécution of 
this decree in respect to the freight moneys, and before the 
freight had been paid into court, the petitioner Bertaux 
applied to the court for a modification of the decree so that 
the wages shoald be paid out of the proceeds of the vessel, 
leaving the freight moneys to satisfy his judgment, if he 
should recover judgment in his suit in the state court. This 
motion was opposed by the petitioner Dimock, who had filed 
his pétition claiming the remuants and proceeds of the vessel 
under a mortgage from one Doyle, who was claimed to be the 
owner of the brig at the date of his mortgage, and by Doyle, 
who claimed the surplus, if any, as owner at the time of the 
sale of the vessel. Bertaux's application was by motion, on 
an affidavit ; and, without determining whether he obtained 
any lien on the freight moneys by his attaohment subséquent 
to that of the marshal, it was held that' the proper mode of 
presenting his claim, if any he had, was by pétition, and not 
by motion, and it was ordered that he hâve leave to file a 
pétition, and in the meanwhile it was directed that the freight 
moneys be paid into the registry, and that the decree in favor 
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of the seamen be satisfied out of the proceeds of the vessel 
and the freight, leaving the question of the proper marshal- 
ling of the assets as between the two funds to be determined 
when ail the parties were properly before the court, and proof 
should hâve been taken under the several pétitions filed or to 
be filed. Bertaux bas now corne in by pétition, and by a 
supplemental pétition it appears that he bas reeovered a 
judgment for $288.24. The amount of the freight moneys 
in the registry is $653 ; the proceeds of the vessel remaining 
in the registry, after satisfying the decree in favor of thé 
seamen and ail other decrees for maritime liens, is $597.18. 
The mortgage of the petitioner Dimock is dated April 26, 
1880, and there is alleged to be due upon it $2,000. Ber- 
taux's attachment was made May 18, 1880. And now a 
motion is made to dismiss bis pétition on the ground that be 
cannot hâve acquired any lien on the freight money by his 
attachment wbich tbis court can recognize, because the pre- 
vious attachment by the marsbal vritbdrew the debt entirely 
from the jurisdiction of the state court, and on the ground 
that his claim upon the freight money, if any, is not of a 
character to be enforced in tbis court against a surplus in the 
registry. The parties hâve also argued and submitted the 
question •whether the lien of the mortgage or that of the 
attaehing créditer, if tbey both hâve liens, should be held to 
give the better rigbt to bave the assets, the proceeds of the 
vessel and the freight moneys, marshalled for bis benefit. 

The first question is whether the attachment of the debt 
by the marsbal so brought the sum due into the possession 
or coiQtrol of the officers of tbis court that the subséquent 
service of the garnishee process out of the state court must 
be considered wholly inoperative ; or, in other words, whether 
there can be two garnishments of the same fund or debt by 
courts of différent jurisdictions, baving différent executive 
officers, It is insisted that by the first attachment the fund 
is, in contemplation of law, so absolutely in the possession 
and under the control of the marshàl that the sheriff cannot 
obtain any such possession or control as will sustain the sec- 
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ond attaoliment. The case of Tayhr v. Carryl, 20 How. 583, 
is relied on as controUing this case. That case, of course, is 
conclusive that the actual possession of chattels by the exec- 
utive officerof one jurisdiction, under his process, is so abso- 
lute as to exclude any concurrent possession under process 
by the executive officer of a court of another jurisdiction ; but 
I think the cases are not analogous, and that the principle of 
that décision does not apply to successive garnishments. The 
officer does not take possession of the fund upon service of 
the process, such as was had in this case. The relation of 
debtor and creditor still continues between the garnishee and 
the principal défendant. That relation is liable to be dis- 
charged by the judgment of the court applying the fund or 
debt to the satisfaction of the plaintiflF's demand. For this 
purpose the fund or debt is whoUy under the control of the 
court making the first attachaient, and no subséquent attach- 
ment can interfère with such application of the fund, if found to 
be needed for that purpose ; and, in this case, this court, by 
service of the process, acquired the undoubted right to direct 
the fund to be paid into court. Its jurisdiction in a suit for 
seamen's wages is not affected even by a prior garnishment, 
{The Sailor Prince, 1 Ben. 234;) and while the attachment 
under the process of this court was, in some respects, and 
especially in its effect, something more than a garnishment, 
yet it is like a gamisnment in this : that the fund is not, by 
the service of the process, actually taken into custody. But 
a debt garnished may never be called in. The proceeding 
may not resuit in a judgment against the principal défend- 
ant, or, if it does, the judgment may be otherwise satisûed. 
It seems to me, therefore, that there is no difficulty in a sec- 
cond garnishment whereby the fund will be bound ; subject, 
of course, to be defeated, if the fund is called in under the 
first garnishment. There is not hère any danger of a con- 
jûict for possession between courts and officers of two juris- 
dictions, nor any interférence by one officer with the possession 
acquired by the other under his process, which is the control- 
ling reason on which the rule enforced in Taylor v. Carryl 
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18 baeed. In the case of Woodruff v. Tfénck, 6 La. Ann. 
Buccessive gamishments of the same debt under process from 
courts of two différent states were recognized as valid, and 
some suggestions were made as to the proper mode of pro- 
tecting the garnisheô against being obliged to pay the debt 
twice in such a case. Mr. Drake, iia fais work on Attach- 
ments, seems to approve of this decisionj while he recognizes 
in its f ull force the rule laid down in Taylor v. Carryl. 
Drake on Attachments, (5th Ed.) §§ 223, 251, 455. 

The case ol The Lottawanna, 20 Wall. 201, is cited for the 
proposition that this court cannot recognize or enforce, in the 
distribution of proceeds, the rights of a garnishee under state 
process. In that case an attempt was Inade to garnishee 
funds in the registry of the court. That, of course, was im- 
possible, the fund being most clearly in cmtodia legis, and 
beyond the reach of attaohment. It was àlso held that the 
court bas no power to distribute surplus and remuants among 
the creditors of the owner, even his judgment creditors, 
against his objection. It affords no authority for the propo- 
sition that a lien or légal claim of any kind whatsoever upon 
the fund, attaching thereto before it cornes into the posses-^ 
sion of the court, will not be recognized and enforced as 
against the owner after the satisfaction of those maritime 
claims which are first entitled to be paid. !the remaining 
question is, which of thèse parties bas the better right to 
bave the fund marshàlled for his benefit? Courts of admi- 
ralty will, in proper cases, apply the équitable rule, that 
where one créditer has two funds to resort to and anpther 
bas but one, the creditor having two will be compelled to 
look to that fund to which the other has no recourse. This 
has been applied in case of seamen who hâve an equal claim 
on ship and freight, and to whom it is a matter of indiffér- 
ence out of which they are paid. The Sailor Pnnce, 1 Ben. 
234, 461 ; and see In re Bank of Nova Scotia, 4 Fed. Bep. 667. 
In this case the mortgagee insists that the sailors be paid out 
of the freight, to protect his claim against the vessel. On 
the other hand, the attaching creditor insists that they be 
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paid o]at of thé ship, to protect his lien upon the freight. In 
the case last oited, where a mortgagee of the vessel contested 
a similar question wîth a party who had a lien on the freight 
by way of seeurity for advances, it was held that their equi- 
ties were eqiaal, and it was directed that the seamen be paid 
pro gâta out of the vessel and the freight, thus giving an equal 
protection to their equal equities'. In that case, however, 
each of the parties had an equity based upon what was in 
fact value paid for his interest or lien at the time of acquir- 
ing it. In the présent case, however, the attaching créditer 
has parted with no value for his interest or lien upon the 
freight. He got, by the law of the state, a lien on the inter- 
est of the owner in the freight due. He acquired it, as it 
seems to me, subject to an equity then existing as between 
the mortgagee of the vessel and the owner, which the owner 
could not then hâve resisted, to bave the fund marshalled 
for the benefit of the mortgagee. The lien of the mortgage 
had already attached to the vessel, and the lien for wages to 
the vessel and freight, and the fund had become insufScient 
to pay both in fuU. Under thèse circumstances, the attach- 
ing créditer who takes only the interest of his debtor at the 
time of the attachment, not by purchase or for value, but 
merely by opération of law, has no greater equity against the 
mortgagee than his debtor himself had. Therefore, if the 
mortgagee shall show the mortgage to be valid, he will be 
entitled to bave the. seamen paid out of the freight so far as 
it will go, notwithstanding the attachment. . The freight 
money was paid in without préjudice to the rights of either 
party, and the seamen's wages were also paid without préju- 
dice to any altimate order which it may be just and équitable 
to make ; but, as proof has not been taken under either péti- 
tion, an order of référence for that purpose must be made. 

Motion to dismiss pétition denied. Pétitions referred to 
take proof of facts, etc. 
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Union Teust Co. of New Yoek ». Chicago & Lake-Hubom 

E. Go, 

[Circuit Court, E. D. MiMgan. June 6, 1881.) 

1. Reckiveeb' Cebtutcatbs — NixioTiAErLiTT. 

Receivers' cërtiflcates are not ordinarily negotiable. Whare a le- 
ceiver, acting under a spécial order of the court, issued a certiflçate 
and placed it the hands of the payée named therein for negotiation 
and sale, and the same subsequelltly came into the hands of the 
petitioner, who purchased it, of a third party for40 per cent, of ita 
par value, and with notice of the order under which it was issued, 
Md, that he took it subject to tll equities between the receiver and 
the payée, and that, as it appeared that the latter hâd never accounted 
to the receiver for the certiflçate or its proceeds, the petitioner was 
not entitled to payaient. The negotiation and sale of cërtiflcates is 
a trust Personal to the receiver ; he cannot delegate it to another and 
relieve himself from responsibility. 

In Equity. 

This was a pétition by the holder of a reeeiver's certiflçate 
for payment from the proceeds of the sale of the Chicago & 
Lake Huron Eailroad in the hands of the court. The facts 
of the case -were, substantially, that on the twenty-fifth of 
June, 1877, the court made an order, by which, after reciting 
that William L. Bancroft, the reCeiver of Hhe road, was 
largely indebted to Tarions parties, and that no means 
existed to pay off and reduce said indebtedness, but that the 
same could be paid by the sale of receivers' certifieates, 
the receiver was authorized and empowered to make, sell, 
and issue his reeeiver's certifieates for the purpose aforesaid, 
to an amount not exceeding the sum of $51,181.19, in such 
sums as he should deem expédient, payable at not exceeding 
one year from the date thereof, and bearing interest at not 
exceeding 10 per cent, per annum ; the same to be paid out 
of the surplus earnings of the western division of said rail- 
road, after paying the operating expenses of said division, 
and the expenses of maintaining the same, with its equip- 
ments; said certifieates to be a preferred charge and lien, 
etc., payable before any payments or distribution of the pro- 
ceeds of sale should be made to the holders of any mortgage 

v.7,no.5— 83 
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bonds upon said western division, etc. Upon August 22, 
1877, the receiver made hie eertifioate for the sum of $2,500, 
payable to William E. Bowes, or his order, in four months 
from date, with interest at 10 per cent, per annum, payable 
out of tbe earnings of the western division of the said rail- 
road applicable thereto. The certificate recited the sub- 
stance of the brder, and stated that it was issued by virtue 
thereof. The receiver handed it to the payée, Mr. Bowes, 
for the purpose of negotiatieu and sale, but gave him private 
instructions not to sell for less than par without previously 
advising him. The certificate was disposed of by Bowes. 
Thé receiver was never advised of it, and never received any 
money on account of it. The petitioner Bilverman, a banker 
at Chicago, became the owner of the certificate by purchase, 
in due course of business, on the nineteenth of September, 
about a month after its issue, of G. H. Lane, for $1,000. 
It was, when so purchased, indorsed by William E. Bowes, 
the payée therein named. Lane's name was also indorsed 
upon it. At the time of the sale, Lane represented himself 
to be the owner of the certificate. Bef ore purohasing, Silver- 
man had satisfied himself of the genuineness of Bowes' 
indorsement. There was no évidence as to the amonnt 
received by Bowes for the certificate, nor, indeed, whether 
anything was paid him, nor as to who, if any one, became 
its holder after Bowes parted with it and before Lane ac- 
quired it. 

Otto Kirchner, for the petitioner. 

H. M. Dujield, H. H. Swan, and H. L. Baker, for the 
receivership. 

Bkown, D. J. The certificate in question is not a negotiable 
instrument. The order under which it was issued gave the 
receiver no power to make negotiable paper. The certificate 
contains no express promise to pày, but is a mère acknowl- 
edgment by the receiver of an indebtedness to Bowes' order, 
payable out of a particular fund, if it be suflûoient to pay in 
fuU ail holders of such certificates, or, if it be not sufïicient, 
then only a pro rata share with other holders. It recites an 
order limiting the amount of such paper to be issued, and ia 
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oncertain bôth as to the payorandthe faet of payment. The 

mère fact that it is made payable to the order of the payée is 

immaterial, unleas the paper is negotiable in its nature. 

Railroad Co. y. Howard, 7 Wall. 415; Newbold v. P. é S. R. 

Go. 5 Bradw. 367, 375. 

It is said by the court in Baird v. Underwood, 74 111. 176, — 

" It entera into the définition of a promissory note tliat themoney must 
be payable. at ail events, net depending upon any contingency either in 
regard to the event, or the fund out of which payment is to be made, or 
to the parties by or to whom payment is to be made." See, also, Dcnoke» 
V. Lorane, 3 Wil. 267. 

Thèse characteristics are conspicuously absent in the cer- 
tificate in question. Indeed, it lacks the most essential élé- 
ments of commercial paper, and we believe the courts of this 
country hâve, without exception, held eertificatea of this 
nature to be non-negotia;ble. Stanton \. A. ds C. R. Co. 3 
Woods, 506; Tumer v. P. é 8. R. Go. 95 111. 134; Bank of 
Montréal v. G. dt C. R. Go. 48 lowa, 518 ; Newbold v. P. é S. 
R. Co. 5 Bradw. 367. It results, then, that although the 
petitioner appears to be a holder for a valuable considération of 
the certificate in question, without notice of any facts except 
8uch as appear in the order, he took it subject to ail the equi- 
ties between the original parties. The paper was made pay- 
able to Bowes, or his order, and was delivered to him by 
the receiver for negotiation and sale; but it appears that 
Bowes was unfaithful to his trust, and never accounted 
to the receiver either for the certificate or for the money 
realized by its sale. It is insisted, however, that the 
receiver made Bowes his agent to sell the certificate; that 
Bowes indorsed it, and, therefore, presumptively received the 
money upon it ; and that such payment to him was in law 
a payment. to the receiver in his officiai capacity, and a 
crédit to the fund; and that, as it does not appear to whom 
Bowes transferred it, the presumption is, from his indorse- 
ment, that he received full value for it. It is material in 
this connection to inquire whether the receiver had power to 
delegate his authority to Bowes to sell the certificate and re- 
ceive the money upon it. If he was vested by the order of June 
25th, simply with a personal trust, he had no power to ap- 
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point an agent ; and if he assumed to make such appointment 

without authority, he would be personallyresponsiblefor the 

conduct of his subordinate. If, however, the trust was one 

whioh could be delegated, he would be liable in his officiai 

capacity only, The substance of the law upon this subjeet 

is thus stated in Story on Agency, § 14 : 

" The true doctrine wHch is to be deduced from the décisions is, and 
it is entirely co-incident with the dictâtes of natural justice, that the 
authority of an agent is exclusively personal, unless from the express lan- 
guage used, or from the fair presumptions growing out of the transaction, 
or of the usages of the trade, broader power was intended to be con- 
ferred on the agent." See, also, Gommer cM Bank v. Norton, 1 Hill, 505. 

That the reoeiver of a railroad must act very largely 
through servants and agents in the ordinary business of the 
road is évident. He is in fact the superintendent and man- 
ager of the road, and the head of an army of employés whose 
duties are distinctly defined by usage and the necessities of 
the case. There can be no doubt of the power of the re- 
ceiver to appoint thèse agents, and if his appointments are 
made in the exercise of a reasonable judgment and discré- 
tion, he would not be liable personally for their négligences 
or misfeasances. But his authority to raise money upon 
certificates stands upon a différent footing. His gênerai 
authority as receiver gave Mr. Bancroft no power to issue 
thèse certificates. It could only be done under the power con- 
ferred by a spécial order of the court. It was his duty to 
prépare a form of certificate in conformity with this order, 
and to sell the securities upon the most favorable terms he 
could obtain. The préparation of the certificates involved 
very little in the way of skill or judgment. Their negotia- 
tion and sale, and the receipt of the moneys, were the im- 
portant features of the transaction. It was a personal trust 
which he had no right to delegate to another. It involved, 
not merely the sale of the certificates upon the best possible 
terms, but the safe-keeping of the moneys realized by such 
sale. If he had the power to authorize an agent to sell and 
receive the money upon this certificate, the receipt of the 
money by the agent would be a receipt by the receiver ; and 
:f the agent absconded with it, the receiver would incur no 
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Personal liability if heused due care in the sélection of his 
agent. If be had the pôwer to authorize Mr. Bowes to ëell 
the certificate for $2,500, I see no reason why he had not the 
same power to put the whole issue of $50,000 in his hands, 
and entrust him with the negotiation and sale. Suppose this 
had been done, and he had embezzled the money, would it he 
claimed that the receiver would not be liable? It isincredi- 
ble that a conrt would permit an agent to be appointed for 
the negotiation of thèse certificates, and relieve the receiver 
to that extent, without at least requiring from such agent a 
bond for the faithful performance of his duties. This was 
apparently the view taken by the suprême court of Illinois in 
Turner \. P. é S. R. Co. 95 111. 804, though the question is 
not discuBsed in the opinion of the court. It seems to me, 
then, that Bowes must be considered what he purports to be, 
viz., the payée of the certificate, and that the party buying of 
him dealt with him as the owner, and that the certificate in 
the hands of the petitioner is open to any defence which might 
exist if it were still in the hands of Bowes. I am not pre- 
pared to -say, even if the receiver had authority to make 
Bowes his agent to negotiate this certificate, that the mère 
indorsement of Bowes créâtes a presumption that he received 
its par value; and it is conceded that the receiver had no 
right to negotiate it for less than par. Indeed, I am inclined 
to think that the mère fact that the petitioner was able to 
purchase it at so large a discount so soon after it was issued, 
and with knowledge of the order under which it was issued, 
was itself sufficient to put him under inquiry. Bowes is dead, 
and his affidavit made before death cannot be received in évi- 
dence. Lane is the most material witness in this case, and 
it is exceedingly unfortunate that we hâve not the benefit of 
his testimony. No reason is given why it bas not been pro- 
duced. 

Upon the whole, it seems to me quite clear that the peti- 
tioner does not stand in a position to charge the receiver 
fund with the payment of the certificate, and his pétition 
must therefore be dismissed. 
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FiBsx Nat. Base of Chicago v. Fabwbll, CoUector, etc. 

{Circuit Court, D. Illinois. May 24, 1881.) 
> 

1. Nationai. Banks— Taxation op Shakbb— Invbstment m Goveen- 

MBNT Bonds. 

In tïxe taxation of the sharea of a national bank, the shareholders 
are not entitled to any allowance for such of the capital and surplus 
of the bank as may be invested in government bonds. 

2. Same— Taxation of Shares — Assbssmhnt. 

In the taxation of the shares of a national bank, it must appear 
that the assessors acted under some agreement or rule which neces- 
sarily tended to tax such shares at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of 
Buch State, in order to rendertheir assesament void under section 6219 
of the Bevised Statutes.— [Ed. 

In Equity. 

Hitchcock, Dupree é Judak, for complainant. 

Francis Adams, for défendant. 

Deummond, C. J. The act of conf^ress oreating national 
banks déclares that the taxation by the différent states of 
the shares of stock in national banking associations shall 
not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such states. 
This is a bill filed by the plaintifif to x-estrain, by injunction, 
the collection of a tax by the défendant, for the reason, as 
alleged, that this provision of the statuts bas been violated 
by the assessment of the shares of stock of the plaintiff in 
this case. It is stated in the bill that no allowance was made 
by the assessors for the amount of capital and surplus in- 
vested in government bonds. This is answered, showing that 
such allowance need not be made, by the case of Allen v. 
Assessors, 3 Wall. 573, and the case of People v. Commis- 
sioners, i Wall. 244. The bill allèges several cases in which 
a discrimination is claimed to bave been made against the 
shares of stock of the plaintiff, as that the shares of stock of 
other banking associations hâve been assessed at less value. 
But it is not sufficient that other capital may in fact hâve 
been assessed differently from that of the plaintiff. In mak- 
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ing assessments it cannot be expectéd that the estimâtes of 
value placed by the assessors upon the property of indi- 
viduals, or of corporations, should always be the same, and 
the fact that there may hâve been différences in this respect 
will not authorize a party to corne into a court of equity and 
ask for an injunction to restrain the collection of taxes. It is 
also alleged in the bill what was the amoùnt of the capital stock 
of the plaintiff, and of its surplus, and what was the aggre- 
gate fair cash value of its shares of stock on the first of May, 
1880, and what was the assessment on sûch value aga-inst 
the plaintiff according to the mode of valuation adopted by 
the assessor; and the Bill then déclares what was the capital 
of certain other banks, naming them, and that the assessment 
lïpon those banks was not at the same rate as that made 
against the plaintiff. But there is no allégation what re- 
tums were made by those banks to the assessors, nor is there 
any statement that the assessors knew what was the value of 
the stock of those banks. So that it is quite possible the 
valuation nained in the bill by the assessor may hâve been 
the resuit of mistake or misapprehension, or of misinforma- 
tion. 

The rule which seems to be established by the suprême 
court of the United States in cases of this cort is this : that 
it must appear in the act of the législature it was the inten- 
tion of the statute to tax the shares of the capital stock of the 
national banks at a higher rate than other moneyed capital 
in the hands of individuals, or there must be some agree- 
ment or combination or rule established by the assessors, the 
necessary effect of which is to produce the same resuit. It 
may be admitted that it is difficult, under this rul'e, for a 
party to come into a fédéral court of equity and obtain an 
injunction against the collection of a tax. The inclination 
of the suprême court seems to be to discourage applications 
of this kind, as interferiug with the collection of funds which 
are necessary to carry on the government of the state. 

In the case of The Germaii National Bank q/ Chicago v. Kim- 
hall, recently decided in the suprême court of the United 
States and not yet reported, it appears to be implied that 



620 FEDERAL EEPORTER, 

there must be a distinct averment in tlie bill that the sharea 
of stock of a national bapk are valued higher for the purposes 
of taxation than other moneyed capital generally, and that it 
is not enough to allège that such may be the fact in a partic- 
iilar i^nstance ; that the mère allégations that the assessments 
are partial, unequal, and even unjust, are not sufficient. It 
is, perhaps, inferable from the opinion in that case that the 
suprême court will not go further than it has already gone in 
the case of The People v. Weaver, 100 U. S. 539 ; in Pelton y. 
National Bank, 101 U. S. 143; and in Gummings v. National 
Bank, 101 U. S. 153. 

In this case there appears to hâve been no agreement or. 
concert of action among the assessors by which a gênerai rule 
Of diecriminating rate has been adopted either by the assessors 
generally, or by any single assessor, the necessary effeot of 
which is to tax the shares of stock of the First National Bank 
of Chicago at a higher rate than other moneyed capital in 
the hands of individuals, and therefore the motion which has 
beeamade for aninjunction will be overruled. 

Note. Section 5219 of the Reviged Statutes has recently been construed 
in Banh-v. HilU, 5 Fed. Réf. 248; in Bank v. Màher, 6 Ped. Rbp. 417; 
in roungstown v. Eughes, Id. 737 ; and in Bank r. Watei-a, ante, 152.— [Ed. 



Latham v. Chafeb. 

{Circuit Court, B. Bhode Island. April 27, 1881.) 

1. Plba m Abatbmbnt— Suit Pbnding in State Court. 

The pendency of a suit in equity in a state court cannot be pleaded 
in abatement or bar of a like suit involving the same subject-matter, 
and between the same parties, in à fédéral coiu't — [Ed. 

In Equity. 

Défendant set up the following plea in bar of the bill : 
"This défendant, by protestation, not confessing or acknowledging the 
matters and things in and by said bill set forth and alleged to be true in 
guch manner and form as the same are thereby and therein set forth and 
alleged for ploa to the whole of said bill, saith : That at the October term, 
A. D. 1877, of t'ie suprême court of the state of Rhode Island, held in and 
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for the coimty of Providence, tlie Cranston Savings Bank, the People's 
Savings Bank, the City Savings Bank, the Union Savings Bank, each a 
corporation duly created by the gênerai assembly of the state of Bhode 
Island, iocated and doing business in the city of Providence, in the county 
of Providence, and other parties, ail creditors of the A. & W, Sprague 
Manufacturing Company, and holders of its mortgage extension notes 
mentioned in said bill, as well in their own behalf as in behalf of ail other 
creditors of the said corporation, the A. & W. Bprague Manufacturing 
Company, in said complainant's said bill named, exhibited their bill of 
complaint in said suprême court against the said A. & W. Sprague Man- 
ufacturing Company, and the said William Sprague, Amasa Sprague, as 
copartners, doing business under the flrm of A. & W. Sprague, and 
against this défendant, as trustée under said trust conveyance, dated No- 
vember 3, 1873, and as trustée or assignée under said deed of assignment, 
bearing'date April 6, 1874, from said A. & W. Sprague Manufacturing Com- 
pany to this défendant, in said complainant's (Mary Ann^ Latham's) said 
présent bill of complaint mentiqned and ref erred to, praying that th|8 
défendant might be removed from his office as trustée under said convey- 
ance, bearing date the flrat day of Nbvember, A. D. 1873, and that some 
suitable person or persons might be appointed trustée or trustées in his 
stead, and also praying that this défendant might be removed from his 
office as assignée under said conveyance, dated the sixth day pf April, 
1874, and that some suitable person or persons might be appointed as- 
signée or assignées in his place and âtcad, and also praying that this de- 
fendant might be required to render an aceount of his doings as trustée 
and as assignée as aforesaid, and to make proper conveyances of the prop- 
erty and estate in his hands to the trustée or trustées, and the assignée or 
assignées to be appointed in his stead : and also praying that his agent 
and servants might be enjoined from interfering with, managing, or con- 
troUing the property and estate embraced in the conveyances aforesaid, 
in their bill of complaint set forth, and more especially from conducting 
the business of cotton spinning, calico printing, or other manufacturing 
business, except under the direction of said suprême court ; and also pray- 
ing such other and further relief in the premises as to-said suprême court 
might seem meet. And this défendant, and ail said other défendants 
named therein, were severally duly served with process issued from said 
suprême court upon said bill of complaint, so as aforesaid exhibited to 
them, and duly appeared and put in their joint and several answer» 
thereto; and said complainants therein duly flied their replication to 
such answers ; and said présent complainant, Mary Anna Latham, as 
claiming to be a creditor of the said A. & W. Sprague Manufacturing 
Company as aforesaid, appeared and became a party to said former bill 
of complaint in said suprême court, and which said former bill is, as this- 
défendant avers, now depending and remaining as of record in said 
suprême court, being yet undetermined and undismissed. And this dé- 
fendent avers that the said bill now exhibited by the said Mary Anna 
Latham against this défendant, is for the same matter as the said bill be- 
f ore exhibited by said Cranston Savings Bank and other complainant» 
against this défendant, and others in said suprememe court as aforesaid ; 



622 FEDERAL EEPOI^TEB. 

and tlierefore this défendant doth plead the said former bill and answer 
in bar to the said complainant's présent bill, and humbly prays the judg- 
ment of this honorable court whether he shall be put to make any other 
or further answer thereto, and prays 'to be hence dismissed with his rea- 
sonable costs and charges in this behalf most wrongf ully sustained." 

Andrew B. Patten, Jérôme B. Kimball, Roger A. Prior, and 
Benj. F. Butler, for complainant. 

C. Frank Parkhurst, Jas. Tillinghast, Benj. F. Thurston, and 
Chaa. Hart, for défendant. 

Before Lowell and Oolt, JJ. 

CoLT, D. J. The main question whîch arises upon the 
defendant's plea is whether the pendency of a suit in a state 
court between the same parties, and involving the same sub- 
ject-matter, ean be pleaded in abatement, or in bar, to a suit 
in the circuit court of the United States. It is undoubtedly 
true, as a gênerai rule, that as between two courts of concur- 
rent jurisdiction, that which first gets control of the litiga- 
tion will be allowed to prosecute it to an end; and that con- 
sequently the pendency of another prior suit between the same 
parties, and involving the same subject-matter, may be pleaded 
in abatement of a subséquent suit in another court. But 
this rule does not extend to courts of foreign jurisdiction. It 
has been often held that the courts of a state are foreign, in 
this sensé, to the courts of the United States. 

In White v. Whitman, 1 Curt. 494, Curtis, J., saya : 
" The pendency of another action for the same cause in a foreign court 
is npt a good plea in abatement at common law. The question is whether 
the court of the state of Connecticut is to be considered a foreign court 
within the meaning of this rule. In Browne v. Joy, 9 John. 221, it 
was held that such a plea of a former action in another state court was 
not a good plea; and in Walsh v. Durkin, 12 John. 99, the same law 
was held applicable to a plea of a former suit, pending in a circuit court 
of the United States. Thèse cases seem to me to hâve been correctly 
decided, though the constitution and laws of the United States require that 
the judgmenta rendered in one state shall receive fuU faith and crédit in 
another ; yet, in respect to ail proceedings prior to judgment, the courts 
of the différent statea, acting under différent sovereignties, must be con- 
sidered as 80 far foreign to each other that a remedy sought by judicial 
proceedings under one cannot be treated as a mère and simple répétition 
of a remedy sought under another. * * * And the same considéra- 
tions are applicable to a second suit in a circuit court of the United States, 
while one is pending in a state court. In Wadleigh v. Veazie, 3 Sumn. 
165, Mr. Justice Story declared that sucha pleà could not be allowed." 
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The same doctrine is laid down in the case of Lyman v. 

BroMJw, 2 Curt. 559. , 

In Loring t. Marsh, 2 Cliff. 322, 323, the court (CUffordt 

J.) says: 

" The undeviating rule in this circuit lias been that the pendency of 
another action for the same cause in a state court is not a good plea in ahate- 
ment. » * * The same rule is established in most of the states." 

After referring to cases where expressions uiay he found 

which may seem in conflict with this rule, the learned judge 

observes : 

" None of thèse cases, however, décide the question under considéra- 
tion, and I am of the opinion that the pendency of a suit in the stàte 
court cannot bç pleaded in bar or abatement to a suit between the same 
parties in this court." , 

The same doctrine is maintained in the suprême court of 

the United States. In Stanton v. Embrey, 93 U. B. 554, the 

court express themselves as foUows : 

" Still it is insisted by the défendant in error that the pendency of a 
prior suit in another jurisdiction is not a bar to a subséquent suit in a cir- 
cuit (îourt, or in the court below, even though the two suits are for the 
same cause of action, and the court hère coneur* in that proposition. Re- 
peated attempts to maintain the négative of that proposition hâve been 
made, and it must be admitted that such attempts hâve been successful 
in a few jurisdictions ; but the great weight of authority is the other 
way." 

And, again, in Gordon v. G'dfoil, 99 U. S- 178, decided in 

the suprême court at the October term 1878, this language 

is used: 

" But it bas been frequently held that the pendency of a suit in a state 
court is no ground even for a plea in abatement to a suit upon the same 
matter in a fédéral court." 

That the gênerai rule in equity causes is the same, cannot be 
doubted. The case of Loring v. Marsh, before referred to, 
was of this character. 

In the case of Insurance Go. v. Burnes' Assignée, 96 U. S. 
593, the suprême court lay down the rule at follows : 

" The rule in equity is analogous to the rule at law. Story, Eq. PI. } 
741. In Poster v. Vassall, 3 Atk. 587, Lord Hardwicke said : ' The gên- 
erai rule of courts of equity, with regard to pleas, is the same as in courts 
of law, but exercised with a more libéral discrétion.' In Lord Billonv. 
Alvarcs, 4 Ves. 357, a plea of a pending suit in a court of chancery 



624 FEDEBAL BEPOBTEIt. 

in Ireland was overruled in the Bnglisli court of chancery. Certain it 
is that the plea of a suit pending in equity in a foreign jurisdiction 
will net abate a suit at law in a domestic tribunal. This was shown in a 
veiy able décision made by the suprême court of Connecticut in Hatch 
V. Spofford, 2Z Conn. 485, where the authorities are learnedly and logic- 
ally reviewed. See, also, 7 Met. (Mass.) 570, and 16 Vt. 234. If, then, a 
bill in equity pending in a foreign jurisdiction has no eflEect upon an ac- 
tion at law for the saine cause in a domestic forimi, even when pleaded in 
abatement ; if, still more, it has tio effect wh.en pleaded to another bill in 
equity, as the authorities show, — it is impossible to see how it can be a basis 
for an injunction against prosecuting a suit at law." 

This examination of the subject, in the light of the author- 
ities referred to, points to the conclusion that the defendant's 
plea cannot be sustained, and renders unnecessary the con- 
sidération of the other points raised. The arguments made 
at the hearing, with référence to the rule in cases where 
àliother tribunal with compétent jurisdiction has already in 
gome *form acquired the oustody of the property or res in liti- 
gation, are inapplicable. ■ 

Unless the décisions upon the subject in the cases of Mal- 
lett V. Dexter, 1 Curt. 178, and Haines v. Carpenter, 1 Wood, 
262, can in some way be referred to this same distinc- 
tion upon the ground of their being administration suits, they 
Wôuld appear to be incbnsistent with the two later décisions 
frbm Gurtis, as well as other authorities herein cited. In 
Brooks V. Mills ,Co. 4 Dill. 524, Judge Love held the plea bad 
upon other grounds, and his remarks that the courts, except 
in Loring v. Marsh, h ad not gone so far as to décide that 
another suit in a state court in the same district would not 
be a good answer, would seem to point to a distinction wbich 
can hardly be considered sound. 

The plea is therefore overruled. 
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Latham V. Chafeb. 

{Uireuit Court, D. Mhod« Island. May 23, 1881.) 

1. ReMOVAL OP Trustée— MlBMAHAGBMBNT—FBAUD—lNJimCTION—RBi- 
CBIVBE. 

In a suit for the removal of a trustée, a court of equity will not 
summarily interfère, before answer flled, by the granting of a prelim- 
inary injunction and the appointment of a receiver, upon charges of 
fraud and bad business management, unless such charges are clearly 
established, and the peculiar circumstances of the case imperatively 
demand the relief sought. — [Ed. 

In Equity. Motion for à preliminary injunction and the 
appointment of a receiver. 

Jérôme B. Kimball, Andrew J. Patten, Benj. F. Butler, and 
Roger Prior, for complainant. 

G. Frank Parkhurst,Jas. Tillinghast, Benj. F. Thùrston, and 
Chas. Hart, for défendant. 

CoLT, D. J. The bill under which this motion arises is 
for the removàl of a trustée. It does not ask that thé prop- 
erty may be sold or distributed, and only for such an account 
as would be rendered necessary by a removal. Upon the 
face of the papers it appears that this property has rémàined 
in the possession of the trustée for more than seven years, 
"though no complaint of delay is made in the bill, and theré 
is no prayer to hasten the final discharge of the trust'.' We 
are judically informed that a récent décision has remoVed 
grave obstacles in the way of giving title to tke estâtes held 
by the trustée, and it is to be hoped that nothing in this pro- 
ceeding will be allowed to interfère with a disposition of said 
estâtes in acoordance with the trusts under which they are 
held. 

The immédiate and only question now before us is not 
■whether, upon a full hearing after answer filed, the défend- 
ant shall be removed as trustée, but whether, at this stage oj 
the proceedings, such a case has been made out as calls for 
the summary interférence of the court by way of a prelim- 
inary injunction and the appointment of a receiver. The 
mérita of this controversy, as they may be developed upon a 
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full hearîng and proper proof, are not now under considéra- 
tion; but only the question whether such an emergency 
exista, as shown by the bill and affidavits, as warrants the 
court, through the exercise of itg extraordinary powers of 
injunction and reeeivership, in taking this vast property from 
the possession of the défendant and into its own custody, 
during the time that may elapse before a final hearing can 
be had upon the merits. Whether the défendant shall be 
removed as trustée is one thing to be determined at the proper 
time, and upon proper proof; but whether a receiver shall be 
appointed pendente lite is quite a différent thing, to be decided 
by considérations which may involve in a slight degree the 
other and principal question raised by this suit. 

The main object of both an interlocutory injunction and a 
receiver is to préserve the subject-matter in oontroversy until 
the rights of the parties are determined. High on Eec. 476. 
They are invoked for the prévention of future injuries, rather 
than for the redress of grievances already committed. They 
are prospective rather than rétrospective in their opération. 
Id. If there are past wrongs to redress, or rights to be deter- 
mined, the proceedings are to be oonducted in the regular way, 
by answer and pi;oof. It is the immédiate danger to the fund 
in the immédiate future or pending litigation that justifies the 
court in resorting, before a final hearing, to thèse summary 
measures. 

In the appointment of a receiver pendente lite the court 
acts with extrême caution, and only under such peculiar 
circumstances as demand summary relief. High on Eeceiv- 
ers, § 3, says: 

" The exercise of the extraordinary power of a chancellor in appoint- 
ing receivers, as in granting writs of injunction or ne exeat, is an exceed- 
ingly délicate and responsible duty, to be discharged by the court with 
the utmost caution, and only under such spécial or peculiar circum- 
stances aa demand summary relief ; * * * and, because it divests 
the owuer of propertj' of its possession before a final hearing, it is re- 
garded as a severe remedy, not to be adopted save in a strong case, and 
neur unless plaintiff wovld othenoise bein danger, of suffering irréparable 
loss." 

In Grawford v. Boss, 39 Ga. 44, the court uses this lan- 
guage: 
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" The high prérogative act of taking property ont of the hands of one 
and putting it in pound, under thè order of a judge, ought not to he 
taken, except to prevent manifest wrdng immediately pending." 

While the application for a receiver is said to be addressed 
to the Sound discrétion of the court, yet it is a discrétion 
regulated by légal principles. Lenox v. Notrebe, Hamp. 225. 

In Clarke v, Bidgely, 1 Md. Ch. 70, the chancellor ob- 
serves : 

"Indeed, it is believed the authority and duty of the court to appoint 
or not appoint a reCaiver dépends upon the question whcther the prop- 
erty is or is not in danger in the hands of the party who may at the time 
be in possession." 

And in Orphan Asylum v. McCartie, 1 Hopk. Ch. 435, it is 

said: 

"A receiver is proj-er if the fund is in danger, and the principle recon- 
cUes thé cases found in the books. " 

We are asked, in the case before us, to appoint a receiver 

before answer, and where. the property is in the hands of a 

trustée under an active trijst, With regard to appointing 

receivers before ans-wer, it ia laid down, in High on Eeceivers, 

§ 106, as foUows : ' 

" While the practice of appointing rectivers before answer, in cases ojt 
emergency, is thus shown to be well established and generally f ollowed by 
courts of equity ih this country, yet the grounds wbich will induce the court 
to interfère, at this stage of a cause, must be very strongy aïid there must: 
be clear proof oi fraud, or of iinmediate danger to the property, unless it 
is talien into the custody of the court." 

Saysthe court, in Whiteheadv. Worten, 43 Miss. 523: ■ 

"If the application is made before the merlts of the cause are 
disclosed, as before a pro confessa or answer flled, there must be strong 
grounds laid. * « * There must be strong and spécial reasons for the 
appointment before answer, as on proof of fraud by affldavits or immé- 
diate danger to the property unless at once taken in charge by the court. ' ' 

And, again, in Baker v. Backus, 32 111. 115 : 

"A receiver is not usually appoihted unless fraud is clearly proved by 
affldavit, or when it is shown that imminent danger wouldensue if Uie 
property is not taken under the care of the court before an answer is.put 
in." 

Again, it is with extrême reluctance that «ourts interfère 

in the case of an express trust, either by way of iûjunction or 

receiver. 
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" Nothing but a case of pressing necessity and imminent probability of 
great danger from delay, will justify a court of equity in divesting a 
trustée of his trust until he has hsd an opportunity of answering." 
High on Injunction, } 14. " It may properly be observed in the outset that 
courts are averse to tlie disjDlacement by a receiver of a trustée under an 
express trust unless for good cause sliown. Upon a blll flled by the cestui 
que trust against a testamentary trustée, seeking an account of his trust, 
and a receiver to take charge of the property ad intérim, the only ground 
for relief which the court will consider is whether the trust estate is 
likely to be wasted before the termination of the litigation ; and when 
this i» not shown, the alleged bad habits of the trustée, and his unflt- 
neas to exécute the trust devolved upon him by the testator's will, 
are not sufflcient to warrant a court of equity in the exercise of its extra- 
ordinary powers by the appointment, of a receiver." High on Receivers, 
a 693, 695. 

In Orpkan Asylum v. McCarter, 1 Hopk. Ch. 429, it waa 
held that where a trustée had mingled the trust fund with hia 
own private funds it was not sufficient ground for the ap- 
pointment of a receiver, it not being shown that the fund waa 
in danger. 

A carèful examination of the authorities, we believe, will 
show that it is the impending danger to the trust fund which 
induces the court to interpose with thèse extraordinary rem- 
édies in the case of an express trust, where a trustée has failed 
to take possession of the trust property, and has allowed it to 
remain in the hands of the debtor, who may dispose of it at 
any moment, or where he is about to part with it in a fraud- 
ulent manner, so that it will be lost to the trust estate, or 
where the trustée is clearly proven tohave been guiltyof acts 
of fraud, so that the fund is not safe in his hands for any 
length of time. There are cases where the protection of the 
property may call for thèse summary remédies. 

In Jones v. Dougherty, 10 Ga. 273, 288, cited by the com- 
plainant's counsel as parallel to the case under considération, 
the trustées bad never taken possession of the trust property, 
but had allowed it to be used and disposed of by the debtor, 
the administrator of the debtor being also about to sell a por- 
tion of the estate in another state. The court observe : 

" And do not the allégations in the bill establish conclusively that the 
trust fund was in thé most imminent danger of being entirely wasted or 
placed beyond the reach of the cestui que trust .' * * * He allowed 
the assigner, from the time of the exécution of the deed to the period of 
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hîs death, to keep the property in hîs own possession, and to appropriate 
the same to liis own use, as if the deed had never been made, and even to 
sell and otherwise dispose thereof at iiis pleasure ; and ttiat since tlie 
deatli of tlie debtor the trustée lias suflered liis widow and otlier persons 
to retain said trust property, and to receive and appropriate the rents, 
issues, and profits accruing theref rom, the annual income of which is worth 
some $8,000 ; * * * that the administrator of the assignor in Ala- 
bama is proceeding to dispose of so much of tlie trust property as is sit- 
uatéd in that state, and thus impair its validity by creating conflicting 
titles thereto. It is apparent that hère the trust propeity was in great 
péril unless action was taken at once." 

In the light of the foregoing authorities we corne to the 
spécial considération of the case before us. The défendant, 
Chafee, bas been in possession of the property and adminis- 
tering this trust for a period of oyer seven years. He was 
appointed trustée at the request of the assignois, and with 
the assent of a large majority of the creditors, as shown by 
their acceptance of the trust notes. The court is now asked, 
upon a bill filed by one créditer, before answer and a hearing 
upon the merits, to enjoin the défendant from further man- 
aging the estate, and to deprive him at once of its possession. 
If there is not great danger that the complainant will Buffer 
irréparable loss by any delay, it would seem better, in a cause 
of sueh magnitude, and where the interests of so many'are 
affected, to proceed to a fuU hearing upon the merits before 
calling into action thèse extraordinary remédies, which might 
.possibly work great injury. 

An examination of the faets as disclosed in the affidavits 
do not in our opinion show such an impending danger to the 
fund as will justify the court in granting this motion. The 
charges against the défendant relate largely to the sale at a 
sacrifice of a portion of the trust estate, the purohase of sup- 
plies for the mills, especially cotton, at a high price, and the 
sale of the products at a low price. No fraud is hère charged, 
but rather bad business management, which the défendant 
dénies. As to the alleged purchase by the défendant, as 
treasurer, of the stock of the Sindnick Company, it can hardly 
be said tô apply to the matter now before us. Whatever 
bearing ail thèse and other like charges may hâve, at a hear- 
ing upon the merits, for the purpose of this motion it is not 

T.7,no.5— 34 
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neoessary to oonsider them further. As to any spécifie 
charges in the nature of fraud, (except the purchase of the 
trust notes,) it may be said, in the présent condition of the 
proof, being affirmed on the one side and denied on the other, 
that they are not sufficiently established to warrant the grant- 
ing of this motion upon that ground, 

With respect to the purchase of the trust notes, we are of 
the opinion that the trustée should be enjoined from any 
purchase or sale of the same until the further order of this 
court. The motion is therefore denied, ëxoept in the above 
particular, and a decree may be entered accordingly. 



United States ». The Globe Works and others. 

(Otrcuit Gov/rt, Z>. Massaehuaettt. May 19, 1881.) 

1. EQiriTT PiiBADma— CoRPOEATB AssETs— Bquitàblk Liens. 

A bill to charge the assets of a corporation, in the hands of share- 
holdera, with an équitable lien in favor of creditors, must allège that 
such assets were divided among the shareholders bef ore the corporate 
debts were paid. 

2. Same — Rbcbivbb— Personal Liabilitt. 

Where such bill also seeks to make the receiver of the corporation 
personally liable, due notice of the debts must be alleged. 

3. Same— Stockholders — Personal Liabilitt. 

Where such bill also seeks to charge the individual stockholders 
of such corporation, the facts necessary to make them personally lia- 
ble under their charter must be alleged. 

4. Same — United Btates — Pbioeity of Claim. 

Where such bill seeks to establish the priority of a daim in favor 
of the United States, it must also show whether the corporation was 
insolvent at the time it was being wound up, and whether the re- 
ceiver of the corporation had notice of the debt. — [Ed. 

In Equity. Demurrer. 

Henry Howland, Asst. U. S. Att'y, for complainant. 

Wm. S. Hall, for défendants. 

LowELL, G. J. This is a demurrer to a bill filed by the 
United States against the Globe Works and John Souther^ 
George Souther, Daniel N. Pickerinj, and Aristides Talbot» 
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The bill allégés that the Globe Works, formerly oalled th& 
Globe Locomotive Works, were incorporated by the législa- 
ture of Massachusetts, in 1854, with a capital stock of not 
more than $300,000 ; that June 30, 1868, they were indebted to 
the United States in $8,725.20, for taxes on certain steam- 
engines manufactured by them, and in the further sum of 
$436.26, penalty for non-payment; that in April, 1867, the 
défendants John Souther and George Souther, being a ma- 
jority in number and interest of the stockholders of said 
Company, filed a bill in the suprême judicial court of Massa- 
chusetts against Daniel N. Pickering, the only other stock- 
holder, and against one Catey a creditor, asking for a disso- 
lution of thç corporation, and for a receiver ; that such an 
order was passed, and the défendant Talbot was appointed 
such receiver, April 22, 1867, with very fuU powers, which 
are set out in the bill ; that Talbot entered upon his duties, 
but ne ver filed an aceount, and ne ver paid the plaintififs said 
Bums so due them; that in June, 1876, ail the parties to that 
suit made the foUowing agreement, which was filed in and 
made part of the records of said court: 

" John Souther v. T?ie Qlobe Work» and other». It is agreed between ail 
the parties in the above-named case, which has been settled between 
them, thàt the receiver shall settle no aceount therein, and that the bill 
shall be dismissed without cost8,.and that the receiver shall deliver up ail 
property, assets, and effects in his hands or possession to said John 
Souther, the same to be held by him as his own property." 

That, in pursuance of this agreement, ail the capital, 
property, and assets of the corporation were delivered up, 
in fraud of the creditors of the company, by the défend- 
ant Talbot, to the défendant John Souther, who has ever 
sinee held the same, and the proceeds of the same, as his own 
property, and has never paid .the plaintiffs. That by such 
surrender the company wa,8 made, and has ever since 
remained, insolvent and unable to pay said sums, and were 
deprived of ail property from which a judgment at law for 
the same could be satisfled. That they owe the above-men- 
tioned sums to the plaintifs, with interest. 

The prayer is that the défendants John Souther, George 
Souther, Daniel N. Pickering, and Aristides Talbot may 
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answer tbe premises, but not on oath; and may be or- 
dered to apply to the payment of said sums and interest, 
such property and effects belonging to said corporation, and 
the proceeds of tbe same, as may be in their possession or 
control; and, if thèse are insufficient, may be ordered to 
pay said sums and interest out of their individual property 
and effects. The demurrer to this bill must be sustained. 

1. There are no allégations or charges by which it is pos- 
sible to ascertain whether the shareholders of tbe Company, 
or either of them, are accountable for the assets, or any of 
them. It appears that in 1876 ail the remaining assets 
were made over to one stockholder, but whether he paid 
money down for them, or took them for a debt to him8elf,or for 
debts of the company which be had paid, or under what other 
cireumstances, I cannot tell. It is settled in this country 
that the capital is a sort of trust fund for creditors ; and if it 
is taken back by its owners and divided among them before 
the debts are paid, a bill will lie to subject the assets so 
divided in the hands of the shareholders to an équitable lien 
for the debts ; and if the creditbr is one against whom the 
statute of limitations does not avail, no doubt the bill will lie 
even at a remote time. Whether such a division bas been 
made of thèse assets, tbe bill does not inform me. 

2. There is nothing in the bill to show why Aristides 
Talbot, the receiver, is made a party. If tbe assets were 
bought of him and paid for, he might be called to account for 
the purchase money in tbe state court; and, under some pos- 
sible cireumstances, might be sued in this court. Whether 
the facts would bring this case within that rule in either 
court the bill does not disclose. It is nowhere charged that 
Talbot was ever notified of the existence of this debt. If not, 
he is under no personal liability in respect to it. 

3. No reason is given for subjecting the stockholders 
personally to the payment of this debt if the assets fail. In 
a manufacturing corporation, organized under the laws of 
Massachusetts, the shareholders are Uable for debts if the 
capital bas not been fully paid up, or if certain annual notices 
bave not been given ; but nothing of the sort is alleged bere. 
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There are no averments which make the case one in which 
the United States are entitled to priority of payment. That 
dépends upon whether the corporation was insolvent when 
it was being wound up, and the receiver was notified of the 
debt. 

As the bill now stands, the order must be: demurrer eus- 
tained. 



Ibwin V. Meyrobe. 

{Œrcuit Court, B. B. Mùascmri. , 1881.) 

1. Bill of Rbvibw— Ebbok in Law— New Mattek. 

A bill of review can only bc brought for error in law appearing in 
the body of the deeree or record, without furtber exainination of 
matters of fact, or some newmatter of fact discovered, which was 
not known, and could not possibly hâve boen used, at the time of the 
deeree. — [Ed. 

In Equity. 

Noble é Orrick and Coburn é Thacher, for plaintiffs. 

Edward J. O'Brien, îoi défendants. 

Tbbat, D. J. In September, 1879, a bill in equity was filed 
by plaintiffs against the défendants for alleged infringements 
of patents. An answer, with notice, was filed in due time, 
as to anticipations, etc., (under Eev. St. § 4920,) look- 
ing to an impeachment of the validity of said patents, and 
a gênerai replication was duly entered. A few days before 
the time limited for taking testimony the défendants' solic- 
iter moved for the appointment of an examiner to take 
testimony in their behalf. As the plaintiffs had taken no 
testimony, or given notice therefor, the court, to prevent 
unnecessary costs, withheld the order sought by défendants' 
soliciter, because, so far as disclosed, the plaintiffs had either 
abandoned their case, or were willing to stand on the plead- 
ings and exhibits. When the case was subsequently reached 
in due course, on call of the "equity docket," the défendants 
answering the call, the court mero motu set the case down for 
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hearing at a day named. There was no order made upon 
défendants' Bolicitor, nor suggestion as to notice apon plain- 
tifs and their solioitora ; hence, the allégations in the bill of 
review now before the court, so far as they are based on the 
conduct of the défendants' soliciter in that respect, are 
entirely groundless ; yet, on demurrer, they must be taken 
as true. The court, desiring to pursue its business in an 
orderly manner, and with proper dispatch, did, according to 
its practice, call the equity docket, and take such action, 
with regard to each case called, as the circumstances 
required. The original case, having been set down for hear- 
ing, was not reached in due course for some days thereafter. 
No one appeared for plaintiffs, but défendants were duly 
represented. The court examined the pleadings, exhibits, and 
proofs, and ordered a decree for défendants. Whatever was 
dorie was not through lack of courtesy or otherwise on the 
part of défendants' soliciter, but on the positive requirement 
of the court that the case should proceed. This action of 
the court was based on the necessity of its business, viz. : 
that some one should respond to the call of the case. The 
défendants responded, and the court proeeeded aecordingly, 
the time for taking testimony having expired, and no exten- 
sion asked. 

A bill of review bas been filed, to which a demurrer is 
interposed. In the case of Whiting v. Bank of U. S, 13 Pet. 
6, it is said : 

"As the original decree, which it seeksto review, was properly, accord- 
ing to our course of practice, to be deemed recorded and enrolled as of the 
term in which the final decree was passed, it is certain ly a bill of review 
in contradistlnction to an original bill in the nature of a bill pf review; 
which latter bill brings forward the interests aftected by the decree, other 
than those which are founded in privity of représentation. * * # * 
It has also been suggested at the bar that no bill lies for errors of law, 
except where such errors are apparent on the face of the decree of the 
court. That is true in the senae in which the language is used in tlie 
EngUsh practice. In England the decree always recites the substance of 
the bill, answer, and pleadings, and also the f acts on which the court founds 
its decree. But in America the decree does not ordinarily recite either 
the bill or answer or pleadings, and generally not the facts, on which 
the decree is founded. But with us the bilj, answer, and other pleadings, 
to.içcther witli the decree, constitute what is properly considered as Ihe 
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record. And, therefore, in truth, the rule in cach country is precisely the 
Bame, in légal eiîect, although expressed in différent langnage, namely, 
that the bill of review must be founded on soine error apparent upon the 
bill, answer, and other pleadings and decree ; and that you are not at lib- 
erty to go into the évidence at large in order to establish an objection to 
the decree founded on the supposed mistake of the court in ita own 
déductions from the évidence." 

In the case of Kennedy v. Georgia State Bank, 8 How. 586, 
the United States suprême court again referred to the doc- 
trine governing bills of review in this language : 

" This bill has been considered by some of the défendants' counsel as a 
bill of review. But it hag neither the form nor the substance of such a 
bill. Bince the ordinances of Lord Bacon, a bill of review can only be 
brought for ' error in law appearing in the body of the decree or record,' 
without further examinatioa of matters of fact, or some new matter of 
fact discovered, which was not known, and could not possibly hâve been 
used, at tlie time of the decree." 

The same question underwent review in Putnam v. Day, 

22 Wall. 60: 

" We think the rule to be well established, and a wholesome one, that 
* * the proofs cannot be looked into on a bill of review. This was so 
expressly held in Whiting v. Bank of U. S. It is true that in our prac- 
tice the final decree does not contain a summary of the facts, as it did in 
theEnglish practice, which summary was examinableon a billof review; 
but, to countervail this absence of statement in the decree, we hâve 
adopted the practice of looking back of the decree into the whole record 
of the pleadings and proceedings, including ordera, master's report, etc., 
together constituting what is generally regarded as the recoird in the 
cause, and necessary to be examined in order to a proper understanding 
of the decree itself . This makes a record aimilar to that of a common-law 
action, the decree being the judgment of the law upon the allégations of 
the parties, and the conclusion which the court deduces from the proofs. 
But the conclusions of fact deduced from the proofs are not spread upon 
the record in extenso unless through the médium of a report made by a 
master or commissioner. The eighty-sixth rule in equity, adopted by 
this court, has abolished the récital of the pleadings and proceedings in 
the decree, and haa prescribed the form in which it shall be couched, as 
follows : 

" ' This cause came on to be heard at this term, and was argued by coun- 
sel ; and thereupon, in considération thereof , it was ordered, adjudged, 
and decreed as follows, viz.:' [Hère inserting ths decree of order. J The 
decree, it is true, may proceed xo atate conclusiona of fact as well as of law, 
and often does so, for the purpose of rendering the judgment of the court 
more clear and spécifie. The record thus made up constitutes the basia 
of examination on a bill of review, but it never contains the proofs 
adduced in the cause. " 

In the case of Bufington v. Harvey, 95 U. S. 99, the same 
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subjeet was again presented to the Unîted States suprême 

court on a demurrer to a bill of review. After pointing out 

the rules as to motions for rehearing, etc., and giviug clearly 

the views of the court on that and kindred questions of prac- 

tice, the court says: 

"To avoid misap préhension in what we hâve said with regard to the 
proceedings on a bill of review, it will be observed that, in this case, the 
bill is a pure bill of review, containing no new matter, such as an alléga- 
tion of newiy-discovered évidence, or anything else of an original char- 
acter, admissible in such a bill. What we bave said is specially applica- 
ble to the case before us. Bills containing new matter, of côurae, are in 
the nature of original bills, so far f orth as such new matter is concerned, 
and admit of an auswer and a replication, and proceedings appertaining 
to an issue of fact ; but only as it relates to the truth and sufflciency of 
such new matter, and the propriety of its admission for the purpose of 
opening the decree in the original caiise. If decided to be foiinded in 
fact, sufflcient to ailect the decree, and properly admissible, the original 
decree will be opened, and, if necessary, a new hearing had ; but if not so 
found, the bill of review will be dismissed, and the original decree will 
stand. But even in this case, as well as in that of a pure bill of review, 
the évidence in the original cause cannot be discussed for the purpose of 
questioning the propriety of the original decree, as based on sucli évi- 
dence. It can be adverted to, if at ail, for the purpose of showing the 
relevancy and bearing of the new matter sought to be introduced into 
the cause." 

There are many other cases cited by defendant's counsel 
which serve to illustrate the doctrine: Dexter v. Arnold, 5 
Mason, 315; Thomas v, Harvey, 10 Wheat. 146; Woods v. 
Munn, 2 Sumn. 316; Hollingsworth v. McDonald, 2 Harr. & 
J. 230 ; Jenkins v. Eld/ridge, 2 Story, 299 et seq, ; Massie v. 
Graham, 3 McLean, 41 ; Hughes v. Jonas 2 Md. Ch. 289 ; Lan- 
sing V. Aïbany Ins. Go. Hopkins, 102; Barker v. Barker, 2 
Woods, 241; Burts v. Heard, 11 Heisk. 472; Cote v. Miller, 
32 Miss. 89; DanieH's Ch. PI. § 1578; Livingstone v. Noe, 1 
Lea. 55. 

The doctrine stated by the United States suprême court, 
fortified as it is by the numerous cases cited, must govern 
the action of this court. There is no new matter set up 
which might not hâve been presented at the final hearing, if 
ordinary diligence had been exercised; and, indeed, there is 
no new matter stated in the bill of review, Hence, the only 
question is as to errors apparent of record. No such errors 
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appear. The case having been set down for hearing, the 
same was heard at the proper time on the issues as made by 
the pleadings and exhibits. The plaintiffs offered no proofs, 
and had taken none, tending to show any infringements by 
the défendants, and hence the court ■was bound to dismiss the 
bill. It is true, the défendants had raised by their answer the 
question of the validity of plaintiffs' patents, and had filed 
the so-called anticipatory patents, of which statutory notice 
had been given, said patents being swom copies of the orig- 
inals. The court, on hearing, dismissed the bûl. It -was 
not necessary for it to inquire into the validity of the plain- 
tiffs' patents, because, if said patents were valid, no évidence 
that défendants had infringed them was offered. If the court 
had gone further, and looked into the plaintiffs' patents and 
the alleged anticipatory patents, the same conclusion must 
hâve been reached. There is no error of record, and no new 
évidence which ean serve as a basis for a bill of review in 
the light of the authorities, supra, 

The démarrer is sustained, and the bill dismissed. 



I'aemees' L. & T. Co. V, Central Eailroad op Iowa. 

{Circuit Court, D. Iowa. October 27, 1880.) 

1. RbCBIVBR — DiSCHARQB — LiABILITT. 

. No action can be maintained against the receiver of a railroad af ter 
Buch offlcer bas been discharged, and the property trunsferred to a 
puTChaaer, under an order of the court, in foreclosure proceedings. 

2. Samb— ToHTB — Lien on Propbrtt. 

Such purchaser, however, takes the property subject to ail claims 
against the receiver, when the court has reserved its jurisdiction, 
npon final decree, to enforce as liens upon the property ail liabilities 
incurred by such receiver. — [Ed. 

In Equity. 

T. Brown, for motion. 
W. H. Gleason, contra. 

Love, D. J. This case is now before the court upon a mo- 
tion by H. L. Morrill, late receiver, and the Central Eailroad 
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Coînpany of lowa, to resoind an order made at the May 
term, 1880, granting permission to Mahala Clear, as next 
friend of Edward Sloan, to sne said receiver, Morrill, for Per- 
sonal injuries reeeived by said Edward Sloan during the 
receivership of said Morrill. 

The order granting leave was made after Eeceiver Morrill 
had been discharged, and subséquent to the final decree of 
May 20, 1879, by which the railway property, and ail f unds 
in the custody of the court, had been turned over to the new 
railway company, ealled tbe Central lowa Railway Company. 
This motion raises a very diffioult and embarrassing ques- 
tion. It is this : When, in a foreclosure suit, a receiver 
appointed by the court bas been discharged, and the prop- 
erty, by the order of the court, turned over to the purchaser, 
how are unsatisfied claims against the receiver, upon torts 
committed and contraets made by him, to be prosecuted and 
satisfied ? Who are to be made défendants to actions upon 
such claims? How are such cases to be tried? What is 
the nature of the judgment or decree to be entered, and how 
is satisfaction to be obtained ? 

So long as the receiver is in office, and the fund or prop- 
erty is under the control of the court, there is no difficulty, 
for the court will, in ail prope^ cases, permit actions to be 
brought against the receiver, and will order satisfaction to be 
made out of the fund or property. But it is obvions that 
such actions are, strictly speaking, rather in the nature of 
proeeedings in rem than in persoham. 

No receiver could be made individually liable in a personal 
action upon a contract made in bis ofScial capaeity, or for 
torts committed by bis subordinates. If receivers could 
be exposed to such individual responsibility, no prudent man 
would accept such trusts in cases where vast numbers of 
subordinates must needs be employed, exposing him to the 
hazard of ruinous liabilities for their misconduct. In this 
respect receivers are like public officers, who are not indi- 
vidually responsible upon their officiai contraets, nor for torts 
committed by their subordinates, but only for torts commit- 
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ted by themselves, or contracts in whioh they assume to 
bind themselves personally. 

It is therefore obvious that suits against receivers are 
really and substantially suits against the fund or property of 
which they are the oustodians. They represent the property 
or fund. If judgment be obtained against them, the court 
orders it to be satisfied ont of the fund or property, This 
view will be made évident by the supposition that the receiver 
should be removed or diseharged, while the property or fund 
should remain in the custody of the court. In such case, it 
cannot be doubted that the court would entertain an inter- 
vening pétition in the nature of a proeeeding in rem against 
the fund or property at the suit of any one entitled to a lien 
upon it, or having a claim in law or equity to satisfaction 
eut of it. 

Doubtless, in such case, the court would bave power to 
appoint counsel to represent the fund or property in the liti- 
igation concerning it, and would require notice to parties 
interested in its sale or distribution. But what would be the 
remedy of the claimant if the court should discharge the 
receiver, and place the fund or property beyond its control, 
by turning it over, without réservation, to a purchaser ? I 
confess that if the fund or property should be tumed over to 
a purchaser without réservation, I am at a loss to see what 
the remedy of the claimant would be — as, for example, the 
old railroad company — in this case. How could he found a 
Personal action of tort or contract against a party who would 
be a Etranger to the tort or contract ? How could he count 
Tipon or prove the tort or contract against a party who never 
«ommitted the one nor made the other ? 

It has been suggested by an eminent ]udge that the receiver 
might be treated as the agent of the défendant railway com- 
pany, and the action thus maintained directly against the 
company. But it seems to me that this position is untena- 
ble. There is not the slightest analogy between the relation 
of a receiver to the railway company and the relation of an 
agent to his principal. An agent acts and contracts for, 
and in the name of, his principal, and by his authority. He 
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is appointed by his principal, and he is Bubjeet to Lis prin- 
cipal's control. Tiie principal can dissolve the relation 
between them, and annul the agent's authority at his will 
and pleasure. Hence, the principal is liable and the agent 
is net liable. Hence, the action should be against the prin- 
cipal, and not the agent. It is needless to say that, in ail 
thèse respects, there is a radical différence between the char- 
acter and légal functions of an agent and a receiver appointed 
by a court of equity. To make a railway company respon- 
sible for the acts and contracts of an of&cer whom they can 
neither appoint nor control, direct nor remove, on the ground 
of agency, would be to violate the fundamental principles of 
the law of agency. 

If no action could be maintained upon the torts or con- 
tracts of the receiver against the old railway company, a 
fortiori none could be supported against the new or purchas- 
ing company. Doubtless, if the daimant had a légal or an 
established équitable lien against the property, he could 
enforce it by a proper proceeding at law or in equity in any 
court of compétent jurisdiction ; but we are now consider- 
ing not légal or established équitable liens, but claims of a 
Personal nature, founded upon contract or tort, which are 
yet to be established by some form of légal proceeding. 

I repeat, that if the receiver had been discharged and tha 
property turned over to the new company unconditionally, and 
withoùt réservation, I am at a loss to see what légal remedy 
claimants, without established liens, would hâve. But the 
court did not in this case so turn over the property. It would 
bave been a most unwise and unjust proceeding to bave done 
so, leaving just claims and liabilities incurred by a receiver 
of its own appointment, without any provision whatever to 
enforce them. On the contrary, this court, in the final decree 
of May 20, 1879, retained hère the case of the Farmers' Loan 
& Trust Company against the Central Eailroad Company 
of lowa and others, and in express terms reserved its juris- 
diction of said cause to enforce the payment of debts and 
liabilities incurred by its receivers. For this purpose, at least, 
that suit bas never been dismissed. It is still pending, and 
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any claimant with a demand against the receiver, which he 

bas a right by law to hâve established as a lien against the 

railway property, may, by leave of the court, intervene in the 

foreclosure cause and assert bis claim. It is not necessary 

that the claimant should make new parties to bis pétition. 

He intervenes in the old chancery case, which is still pend- 

ing. He asserts bis right to a lien upon the property which 

the court turned over with a réservation of jurisdiction to 

hear and détermine bis cause. That this view of the decree 

is correct, will be made manifest by the foUowing provisions 

of the decree of May 20, 1879 : 

"And since it is not désirable to further continue said property under 
tlie control of the receiver, for the purpose of making net earnings for 
the payment of said debts, costs, and expenses, etc., it is further ordered 
and decreed that ail said claims, and ail claims pending in this court, 
debts and liabilitics, etc. , shall be presented to said Central lowa Railway 
Company for adjustment and settlement ; and said company are ordered 
to pay the said debts, costs, and expenses, etc., and for the purpose of 
enforcing the payment thereof, If need be, this court will and does retain 
jurisdiction of said cause, for tlie purpose of enforcing said payment and 
the lien herein provided for, without other action or indépendant pro- 
ceeding." 

The proceedings by which the claimant asserts bis rights 
is analagous, at least, to an action in rem. Now, it is 
familiar law, that, in order to give a court fuU and complète 
jurisdiction in rem, some form of notice must be given to 
parties whose rights and interests may be affected by the 
decree ; and, wbere no form of notice is prescribed by law, the 
court is empowered to direct the notice to be given. This 
notice is sometimes personal, and in some cases by publica- 
tion, depending upon the situation of the parties. In the 
présent case the new railway company — the lowa Central 
Eailway Company — is the party whose interest would be 
affected by a decree establishing a lien upon the property. 
The petitioner must, therefore, give that company notice, and 
since it exists within the jurisdiction of the court, the notice 
must be personal. AU this proceeds, of course, upon the 
condition that the claim bas been presented to the company 
for payment and adjustment, according to the express terms 
of the final decree, and rejected. 
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Thèse preliminaries having been satisfied, it is compétent 
lor the court, if the plaintiff is by law entitled to a lien, to 
establish the same against the property, and to fix a time for 
the payment of the sum found to be due; and in default of 
payment at the time prescribed, a proper order of sale will 
be awarded, 

It iâ obvions that the plaintiff's claim may be légal or 
équitable. If it be an équitable demand, the court will hear 
and détermine it without the intervention of a jury. If, on 
the contrary, it be the subject-matter of a common-law action, 
the court will direct that it be tried by jury; and if the 
claimant shall thus succeed in establishing his demand, be 
will be compelled to bring his Verdict or judgment into the 
equity suit to have it made a lien against the property. As 
a matter of course, either party would be entitled to a trial 
by jury of an action for personal injuries, or for any other 
common-law demand. This right is constitutional, and can- 
not be denied. 

The resuit is that this motion must be sustained as to 
Eeceiver Morrill. He in no sensé now represents the prop- 
erty upon whioh a lien is sought to be established. He bas 
no interest in defending the property, and no fund with which 
to make a defenoe good. No personal action, as we have 
seen, can be maintained against him. But we see no reason 
to rescind the order, so far as it affects the property in the 
hands of the new company. That company took the prop- 
erty under the final order of this court cum onere. The court 
reserved its jurisdiction to enforce liabilities incurred in the 
management of the property by its receivers, and to enforce 
them as liens upon the property. The case of the petitioner 
is a claim for personal injuries ; she bas a right, if her claim 
be well founded, to have it established as a lien upon the 
railway property. Such is the provision of section 1309 of 
the Code of lowa. 

We can see no good reason to deny this petitioner the 
right to assert her claim in the only way that seems open to 
her. 

The order made at the last term will be so far modified as 



HART V. BASNBY & BMITH MANUF'g 00. 643 

lo require the service of personal notice upon the Central 
lowa Railway Company, and rescinded as to Heceiver MÎorrill. 
MoGbaby, C. J., concurs. 



Habt, Eeceiver, v. The Babnet & Smith Manuf'g Co.* 

[Circuit Court, D. Kmtuchy. May, 1881.) 
I. Bbcbitesbs — What Bights thet Repbesbnt — Rbs Jodicata— Whbk 

ApFLICÀBUS — CoNMTIONAL 8A1B8 OP PERSONAL PboPEBTY — QoV- 
' EKNSD BT LaW OF PLACE WHEUE PeOPBKTÏ SeTUATBD. 

The B. & 8. Co. sold B. two raiiroad cars under an agreement 
that the title should not pass until the balance of the purchase price 
Tras paid, and that in the event of a failure to pay the same, or of a 
seizure of such property by légal process or otherwlse, the vendor 
should hâve the right to take possession and sell the cars, etc. The 
contract was niade, the cars were delivered, and the purchase money 
Mras payable in Ohio : but the cars were used on a raiiroad in Ken- 
tucky, and the redelivery or reclaination was to take place there, as 
provided by the contract. The court found as a matter of f act that B. 
subsequently sold said cars, either to the C, P. & P. G. R. Co., or to 
Q. Creditors of Q. attached certain property, (including said two 
cars,) then on said raiiroad, making the raiiroad company a pàrty. 
Hart (plaintifE herein) was àppointed receiver to take charge of the 
property. The B. & 8. Co. hrought suit against B. alone, upon its 
contract of conditional s^Ie, obtained judgment, and seized said two 
cars. In an action of ret)levin by Hart, receiver, to recover the 
same, Md : ' 

(a) That the receiver has ail the rights, in this contest, to the prop^ 
erty in controversy, whiçh any or ail the parties to the suit in which 
he was àppointed hâve. 

(&) That the rights of the B. & 8. Co. as against the receiver hâve 
not been changed by its suit and judgment against B. 

(e) That the rights of the parties to this suit are govemed by the 
laws of Kentucky, and not those of Ohio. 

l. Conditional Sales op Personal Pbopbett— Secret Liens — Ken- 
tucky Registbation Act. 

A conditional sale of Personal property, or other agreement by 
which the vendor retains the title or a lien until the purchase price 
is paid, the vendee becoming unconditionally bound for such pur- 
chase price, is within the Kentucky registration act, and is not valid 
as against purchasers for valuable considération without notice, or 
creditors, unless recorded in accordance with its provisions. 

•Reportes by 1. C. Harper, Esq., of the Cincinnati bar. 



5M FEDBBAL BBFOBTEB. 

3, Bamb. 

The contract of conditional sale not having been recorded in Ken- 
tucky, Tidd, further, that the right of the attaching creditors of Q., 
and of the railway company, is superior to that of the B. & S. Co. 
under its contract. 



Action of Eeplevin. Motion for New Trial. 

Wm. Hendricks, for plaintiff. 

Lincoln, Stevens é Slattery and Stevenson d O'Hara, for 
défendant. 

Base, D. J. In this case, by agreement of parties, a jury 
was waived; and the court gave judgment for the plaintiff. 
The défendant has moved the court for a new trial, and the 
respective counsel hâve argued the matter with much ability 
and earnestness. The amount involved is not large, but the 
questions are important, and it is due to the case, as well as 
the counsel, that I should state the reasons for the conclu- 
sions which are décisive of the case. Thèse conclusions, as 
heretofore filed, are substantially — (1) That the plaintiff, 
who is the receiver of the Fleming circuit court, has ail the 
rights, in this contest, to the property in controversy, which 
ail or any of the parties to the consolidation suits in which 
he was appointed hâve; (2) that the rights of the Bamey & 
Smith Manufacturing Company hâve not been changed as 
against plaintiff and those he represents by the suit and 
judgment in this court, in 1879, and hence défendant must 
rely in this action alone upon its contract with Bérthourd, 
dated March 13, 1877; (3) that the rights of the parties 
in this contention are construed and governed by the law 
of Kentucky, and not by that of Ohio ; (4) that the right of 
the attaching creditors of Quintard, and that of the Coving- 
ton, Flemingsburg & Pound Gap Eailroad Company, as pur- 
chaser, is superior to that of défendant under its contract of 
March 13, 1877. 

The first and second propositions are not seriously contro- 
verted by counsel, but the others are controverted most eam- 
estly by defendant's counsel. The facts which are proven, 
or fairly inferable from the testimony, are thèse: One B. 
N. Quintard, who was a non-resident of the state of Ken- 
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tûekj, h'àa, iri 187T, a conti^âçî'witli tlie;CoVi£igtori;FIêiâiri^-' 
Ijlftrgl^'Pçuiid Gap ëaUr9a(^';Çoiapapy, ,in|;w4ipi|. he agr,é,eà to 
coEstruct: and equipi readyifoioiruiming,.jparit8 of the^road, 
The ^térMs' of thé côntiraét ë^r^'iiôt cleàrlyshôVii, and-thérô 
is. 8ome';^dpubt as' to -wbether tli^' rqllingiBtoçk, wKen plàced 
upQii.jtheroad, was to be Qniotard'* or th,e ;railî;oad,compaiiy!s.. 
One A. P. Berthourd held Qamtard's power of attorney, and 
8eeHis|to hâve héen the S0lé 'lïlàiiâgèr and côntroller iof his 
i){(i;eregt3. There ' was cof^^ta^cie? ' W Miarçïi > 1^77, a i§iff 
mile» qf this road ready for the roUingtjstook. Gne angine 
âhdtènderwër&ôbtained by'Qaiiiltârd. Berthourdcontracted 
in'lBs owh.'na,me'for the car?'\|n'i^6utr'pversy. Tjtiis contr^èt^ 
iPiin thesci -worda, viz. : ■ Y. :>;.,:iu j^ , ,/,.!■!;, ■-; .uj. 

" This agreement betWeen Bàriiéy & Smîth Manuïactilring Company, 
of Dayton, Ôhio.'oitheflrst 'pa.rij'ëaâ 'A.. I*; èerihourd, ôf the second' 
part, witnesseth : The said party of ilïé first fiait'has agrièed and does" 
hètéby agrée (on termà'ai'd conditîbns'lierëîn'àfter coiiitainédy to construct 
Ér-and delivei' to the party of the glèoond pàrt,'àt Dajrtbii.Ohià, on board 
ciii's,''oi( Or befôre Màrch 15, 1877,' tfie ÎOïipWng cari, 'tb-wit'î' Ohe'cpîh- 
Wtiéà pksseriger and baggage cai', oné'coiarèar, a;s àgPeed; saM cars to be 
ofHhe bést m'âterial and workman8Wip,"ànd to be built 'according to'tiie 
spécifications fai-faished by theparty bi the flrst pari',' and feceii^^ëd into 
thë quâlified possession df the 8aid'J)4'ïty of the second part, upon the 
following terms and conditions : '. ' 

'''^Firsi: tjpbii 'the coâfcuctioiï of 'sàld cars, reàdy for deliveij- into tte 
pÔààesSionof thé said' party of the'sècond' part,' gàid 'second party ià, for 
eaeh àfid évery car, tô pay to the pàrty* of the fltàt part thé sum of twénty- 
nine himdred and thirty dollars ($2,930) for the lot, (two cars,) as îollows :' 
$1,450.32 in cash, andWote at 60 dàyfe'froin this dat^ foi- $l,479'.'6è, indorsed 
by'B. S. Throop, and payable at Second National Bank'bf Vmcinnatl, 
Ohio, ■wlthout'iiiterest. And for the deferred payments, to' exécute and 
deliver to said party of the flrst part the negotiablë promissory notes of 
said party of; the second part, payable at 8econd> National Bank of Cin- 
cinnati, Qhio, and to include in each note intereat at the rate of no per 
cent, per annum on the amount oi the deferred payment for which such 
note is given. 

"Seeonà: 'No right,title; or interest in said cars, or ahy of them, (except 
thequalifled possession, use, and control thereof as hereinafter provided) 
is to pass from said party of the flrst part or ve^t in said party of the sec- 
ond part until ail of said notes, and any notes given in renéwai of any pf 
them, shall hâve been fùlly paid. ' ' 

"Third. The said party of the second, part is to hâve possession and use 

of said cars so long as the said notes given as above provided, or their 

renewals, are promptly paid at maturity, as they severally become due, 

and they are to keep ail the said cars in good order and repair ; and if 

v.7,no.5— 35 
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anjipne or'jfnoiç «^çul^be inpured,^r,4estrpyed, eitlier pn said road of 
saiSparty, or any otter party, or any qJiher road, to repair or replace fôrth- 
With every car irijurédoi' deattdy'ia.'^'But if feaid party of tlie said 'Second' 
part aHallf ail to pàyiaapyof said'Botesi or anyjranawal tkeréofl as'it bë- 
çojpççjdue, or witbip 30 days tl^e]re^|tOTj or shall çs^use or Bvf^-tmyoî said 
cars to be taken out of their said pp^^esslon by légal proceas or otherwise, 
tlîéii the said f)atty' of'tlté'first^piairt iriay, wîtiout démànd and without 
légal ■pj'oicess.rfeimètïiepbssteé^^iif'àll'df such cars, Whierèver foiiûd, 
â&^hey raay déepilineeessw^^, ùiJidjitfWhsjbrt; the same totheir places rtf 
business atpaytoii,phio, or ^ny,o;tfeer|)iace, ^t the expense of the party 
of tiie' secpn^ çart, ànd,iiiay thereaïtèr sell the same at public or private. 
siMè'.'afi'er 10 dàys^'Written ibticèiHfô'feï^yàrty, ànd a^ply the proceeds iïi'^ 
the iuipaid mbtiBs, whetherdue ôrnotiii thesaid party df the second part still 
rejtnainipg Ji^ble,fqTianybalaiiçeçjf;8jjqh notes therçby nnpaid. And ifc 
15 further proyided, said cara beingpf narrowgauge,;and therefore inçon- 
Vehïeût fo'rtrjtnspoi'tk'tiôh', thsÉli'npbk 'any defâult în payment as afbre- 
said, the said second party, on demand of said ^flrdt party, shall place aU' 
of sajd cars , upq^ suqh .eenyenieiitf, si4e. tracks.of its road as said first 
party may se'lect, and liol^ the sfmSjivithcji^t use or cha|rge,8ubject tosale, 
etc^as^foresai^, by8aid.«econ|4pafty, .. ,,. ;. '- 

."J'<w>:^.,,Ini case |;he p«trtj;,cif,tlfeflrst pai-t ghf.ll fail todeliverall.fl^, 
any. part of.tlip çf^Ta on the aforç^aiid ç9ntraot within the time namçd' 
therein, by re*son pf delay pf 4,elfyfryi of-materials purchased from pther 
parties fpr said cars, or bçp. flre iB^ t jii?ir shops, striïe of their men, or from 
any qthefcasuaWy.beyond their,c.oi^trpl, the party of the flrst part shall 
npt be held iiablp.fpr damages J>y i]ç,aspn qf ,sa.id delay to the party of the 
second p4rt:;proc4(ï«(i,they use a|ll_ due ciiligpifce|to complète said con- 
tract within thè earliest practicàble time therçaft^f . , , 

'■'Fifth. On.full payment, of^ai^.j^ptes, and of thp rene-yvals thereof,but 
not befpre, thç ti|le t9,s»id carSiiand th? absolute prpperty and possessipçi, 
therepf, , shall pjtsçto and vest in said pj^rty,pf the^^eçond part, pr whpm-' 
spever they may designate. ,j • •■ 

B^çecutedin duplicatç this thi^jeenth dày pf Marçh^J1877. 
"Attest: B. & S., , Baknbt &. Smith Manuf'g Co., 

"F. É Smith, Asst. Sec'y. 1 By E. P. Babnbt, Supt. 

" B. S. Theoop. ' ,,, "0. p. Berthoubd." ; 

The contract was executed in Ohio, and the cars deliveted 

to Bèrth'ourd ïtti b&àrdof car» at Dayton, Ohio. Defendaiit's 

agenlis, who madethis' contract, knew at the time that thèse 

cars w,ere to be tak«n to Kentucky and run uponthe Coving- 

toni Fléîningsbtirg & Pound Gap' Eàilroad. They were imme- 

diatély taten to .K'ebtucky âhd. placéd upon the Covington, 

î'iemingsburg & tound Gap Eailro^d, lettered so as to indi- 

catë they belonged to that'ïoad. The combined passenger 

and baggàge cair'was mafked on each sîde, near the top out- 

sidje, and on the inside of eacli, with the letters "Covington, 
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yMemîngsburg" &' Ponnd Oaï>."' The flat car was markèd 
-'îGovington.-iFleBiiiiïgsburg & Pbund Gâ|), No.' i." 'D^id 
nWflson & Ccw^sued-out an atotihàieniïfiroai'thfô Plemin^ cir- 
cuit court agains't Quiatard, making- thé raikoad c6mpa.ny a 
défeiidant and elaïàiiii'g a lién'ôh its projjerty/ This was où 
tlie twenty-eighth of Marchy 1877, and oti samé day the 
.attachment was levied upidiïtàese oairs; tbéii ùpôn the'road of 
the: Coviagtôiïy Plemingsbutg & Pôund Gâp Eailroad Com- 
piahy. Subsequently, o*her 'bréditors of Quîntârd sued out 
attachments, aûd had theiQ iéi^ied «pbn' the saitie cars ànd 
,^her rolling-stock on the rbad. Thèse parties also élaind a 
lirai on the railroad's property for their debts. 

The Fleming circuit court; on the fourteënth of April, 18T7, 
appointed William F. Feint reeèiver, and ordered him to iéke 
possession of Ihè "failway roUing-stoek, aiid ail of lis prôp- 
érty. " This hè did by makiûg an agrôement with Berthourd, 
datéd May 12,- 1877. In this agrèémeiit Èerthourd reoog- 
Hized the order of the cOtirt,' and its recéivër's right to the 
possession of the road iand its rolling-stock, and àgreed with 
him to run the road ùpon certain terms tberein mentionedl 
The agreement, however, reoited that it was made under pro- 
îést, and without intending to préjudice Berthourd's rights, or 
the rights of Othets, in their claims to the locomotives, cars, 
ôr road. Subsequently, the vâriouâ suits, àll of a like dhar- 
acter, were, by order of the Fleming circuit court, Consoli- 
dated. The road was run under the agreement of May, 
1877, until Februàry, 1879, When Mr. Faut re^signed, and 
plaîntiff, Haït, ^&b appointed in bis stead. This was on 
the ninth of Februàry, 1879, and on the fifteenth of Feb- 
ruàry, 1879, Hart made another agreement with Berthourd, 
in which he recOgnized Hart as receiver, béing in the posses- 
sion of the roadi and agreed to run it until Màrch 1, 1879, 
at 12 M., and thén to deliver to the receiver the' rolling- 
stock, and ail of the property on the track of said road and 
belonging to it. Berthourd had, by a previous agreement 
with Fant, agrëed that he would submit tO the orders of the 
court. Berthourd says in his déposition thadi, in fact, he 
always retaiiied thé possession of the 'cars until the twenty- 
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eightji of Febraary, :1879i wbrea ,they were levied upon by lie 
ma,rahal of tliis court in thfl syit -pf Bamey & Smith Manii- 
factaring Cpmpa^y against B^rtbourd. This may hetrilé^is 
to,tbe manual. possession of tbes0cajîSb.;but the légal and oon- 
s.truptivei possession, wag. in; the receivei? from May 12, 18 W, 
else Berthourd waSftriflingwith .the Fleming cireuit court and 
•ita^ QfSicer,.and I lîfill notjpre#uSij%itlîat to hâve been,thé fàct. 
The suit ;in this (jourt was -jjrought onthe twenty-eigbtb of 
February,.1^7&,-,agaiustBe^th«urd clones, and proaeeute|d to 
judgment, and a ■wfitissuedfrofla.this court directing thé mar? 
shal ta deM^®^,'*^®''»^'^:^ to'the jBî^rney &iSmîth Mftinufacturing 
Company. That-oçîmpanyfl^inïed the possession of th« cars 
undet its contract:qf<M^rch il 5,1877, and th§ marshal, under 
the-jwrit, took ppBBes§ion;Of..them from the receiver of the 
Fleming circuit ; c<>ur;fc, who immediately sued him in that 
court and replevied.them, Afterwards, the Barney & Spaith 
Manufacturing Gompany -were iSlibstituted as defendaût in- 
stead of the maxshal} and upon .pétition filed removed the 
case to this court. .This suit -was approved by an ordei;;of 
the Fleming circuit .court, and thus itris properly in this 
coprt...,j .,,, ; . ; . ; ... ..^ ,, ■ : ■ . ^'V . 

.. rt ,is insisted that whatevev .right is not in défendant; to 
thesp cars remains tn Berthourd; and as he isin no wayliable 
to the at|aching creditors, the plaintiff eau, bave no right to 
recover. If this be.tru,e, pla<intifï certainly bas no cause of 
action, as Berthourd is inçt a party to the suit in the state 
court. .1 think, however, the .évidence shows'that thèse cars 
belouLg, as âgain^t Berthourd, .either to Quintard or the rail- 
road companyj and in this case it does not matter which. 
This is shown by affirmative and négative évidence. The 
négative évidence is the fact that Berthoud has.never set-up 
any daim to thèse cars in the pending suits in the state 
court, although those suits hâve been pending since March, 
1877. His own interest, as well as bis friendliness to the 
défendant, the Barney & Smith Manufacturing Company, 
would hâve impelled him to set up his claim had it been a 
valid one, The affirmative évidence is the fact that Ber- 
thourd, as the agent of Quintard, rendered, in February, 1878, 
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an acconnt àgaiiist tlié rsiil'rcia;d compa^y and Obtained a ]udg- 
meni théïeon in liis Îav6r^ In this ac'count li¥'ïli'clùdès two 
^hbnsand aiid sevènty^ifivè dollars (f2,07S)- t)aid for cars, 
which are shown to be the cars in coiïtï'oversy.' There is 
also inoluded in that aèodont an item of six thousand five 
huïidrëd dollars ($6,500} %hicli Quintard ■^às liable for tp 
ibe Bajldwin ^ÇjpcWojiiye.W^jjî^B, sjip-wing that alj, of the rolling- 
stock was then or had been transferred to the railroad eom- 

fiai^y-.;, , y, , , ■■ , ,.' ■:■■ ,,■,. '.-•. , ■ ,11,.... ' 

, T,hÇ;plaiptiff, as reçe^ver, represents in this cpuçtnot only 
Buch jrights as tiie .attaphing creditora acquirçd ,)?yitheir attaob,- 
ments aind suits, and had at the time of his^ftppoiatment, but 
also ^ny rights which any pf the parties acquired during the 
pendenpy of the suitsin the state court,,at least,untilriilleJBaf'• 
ney & Smith Manufacturing,Company,.brought,itSiSvtitinthi3 
court and seized thèse cars, which may haye been notice tp 
the reeeiver of defendant's claim. If the railrpad company 
owns thèse cars it . is as .a hona fide pui;ohaeer, 'iiotwithstapd- 
ing the jiidgment for the purchase money has not been pajd; 
or if Quiiitard is, the owner they are subjeet to th^ attaph- 
ments against him, unless, of course, the contraet of Màrch 
13, 1877, gives the défendant a sûperior right. In considei-- 
ing which law governs this controversy we must look to the 
place Pf performance as contémplatëd by the parties 'toihe 
contraet, and also to the nature of thé controversy. The 
cars' *ëre delivered in Ohio;' and the cash pàymerit made 
there, and the note was payable'ln DhiP. But the cars were 
delivered, to be takén tP Kentttcky and used on a railroad 
there, and the rédelivèry or réclamation of them was to be in 
Kentucky. The parties contémplatëd that part 6f 'the cbh- 
tract, if performed, was tô be'performed in Eentuoky. The 
law of the pliace of performance would bô the controlling law, 
ordinarily, even as between the parties tP the contraet. Hère 
the question is whether property located in Kentucky and 
seized there is subjeet to seizure, or whether a sale of this 
property made in Kentucky passed a valid title. We think 
there can be no doubt that the Kentucky law govérns this 



550 ,; . , F^Dja^AIi.; BjBPpBTEB. ; :, 

controversyf , ,([f; tlie f^^thoritjeajpitçd, oriany of theip,, jestab- 
Ush a ciontraffy d,P|C]trjjQe it- bas escaiped JOiie.,. In Ilpjn.ans ,v,. 
^<|wtoK,,4rJB]^p. Ebb. §85, cite^^.by t^ieleamed counsel qpon 
another poinj^, Judge Lowell s^ys-.; . i 

, ," Itias, }ioW«ver,'])6eu îield thatiOûewhobiiyB chàttels in Massachusetts 
of ft^ Tendor, whose own tU^ç h co^tditioMJ, takes only what thp law of 
Massachusetts w9uld give him, eyen if at tpe place whare the conditioiial 
salé wasmade'the 'laW'would hâve iitiiiéîd thé title'of an innocent pûr- 
ohaserj fiwcAartt v> Camwej!, 98 Massj 149." :i .r ' 

In Rogers' Locomotive Works v. Lewis, i Dill. 158, theocfurt 
assumes that thlé ^Missonfi law governed the question of 
whether dr not the locomotives werô Habïe to sèizure uûder 
an exemption dgàiiiist' tfiè railroad cortipany, âlthough thè 
contract, which Vyaa very like this one, showed the locomo- 
tives were deliverèd in New Jersey. The suprême court has 
«èttléd "tliat question; and it is not, -we thihk, opdn for discus- 
sion. Grèen y. Van Buskirk, 5 Wall. 810; Hervey \. B, l. 
Locomotive Works, 93 U. S. 664. 

Thë'Kentucky statùte is in thèse words: 

" No deed of trust or mortgage co^veyrng a légal or équitable title to 
real or personal estate, shâll be valid against a purchaser for a valuable 
considération without notice théreof, or against creditois, until such deed 
shall be acknowledged or proven aecording to law and lodged for record." 
Qen. St. i 10, e. 24, p. 256. 

It isconceded there are many décidions in which the courts 
décide that conditional salea are not within either the letter 
or spirit of registration acts like this one. We shall not at- 
tempt to review the décisions, but confine ourselves to a brief 
considération of those of the Kentucky courts and the suprême 
court of the United States, The earlier Kentucky décisions 
decided that conditional sales were not within the registration 
aot. Baylor v. Smither's Heirs, 1 Littell, 113; Patton v. Mc- 
Cane, 15 B. Mon. 5$5. But the.later décisions are to the 
effect that agreeme^ts which are usually called conditional 
sales are within the fict, :and that any agreement which has 
for its object the securing of a lien for the purchase money, 
whatever,. may be; the language^ used, is also within the act 
j:e|uiring registration. In Vaughqn y. Hopson, 10 Bush, 338j 
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Hopson sold HuU a mule and executéd hîs noté, with security, 
for the purchasemonéy. Thië note -«râs dèlivered, and witli 
it a mémorandum ànnéxed as folio ws : ' ,,. 

" This note is given for a mule, ànd t)ie mule, is bound, or the title of 
thé mule remairis in Hôpéon, ùntiî h'é gets hlô inonéy; 
"jl/ay 6, 1869. i ! '' fi- '; Wiliaxu Bxtlu" ■ 

HuU rècèîved ^os's^'SbioÏÏ ûî thé mule and aftefwàrds sold it 
to Vaughan, Whô waé' à hona jîde purchaser without notice. 
Hopson stied Vaughan for t& mule, ftiïd thé c6ur;t"hel'd ÏÏè; 
eould not recôver. Thi'é éôûrf say : '. . ,' . 

" In order to create a lien,.fo^ the purchase p^ice of çhattels, as agaipst 
a purchaser for valuable ' considération witliouï notice, there must be a 
convëyance or moliigkée t6 t&at'effect acWbViëii^tf àfad lodgèd Wrbc- 
ordas provided liy,the *atqtifc.',^>'i /!; :; fi'' .: i ' i) 

In Oreer x^Chmdi é Co. 18 Bush, 430; Chtitch & Ob. nmde- 
an àgieement with Mts. Martin'/wliîch', «^û'its fàceî purported fô 
be a rentihg to her'joflf apikno, an^iiiitBlieWâs'^veii tlie priv- 
ilège of buyitog it wîthîri a certaiti timéi'' The court "eôncluded 
tbftt the àgréement-W^feintèndéd tb betod ivas a èale, aùd thài 
cftlling it à rënting was a device to SeciiÀ 'the 'pai^ineht of 
the balance of the; nnpaiid purchase iaônéy; Thié agreement 
was not recorded, and i#h^ court lield^ that'a pnrclirasfer from 
Mrs. Martin without notice had a'supe!i'i^'rightt6'Church & 
Go.- under their coiltraé^. ' The suprénlé'côuït, in jffervey v. 
R. I. Locomotive Works; 9Z U.' 8. 67t, 'sùstained the title of 
Herveyj -wbo was the purchaser of proplefty seizéd under an 
attachment against the vende©, thè railrôad. The locomotive 
Works had delivered the prdperty ilndér'fth agreément very 
like the one executed byBerthourdj ^^(sept that it pyovided for 
a renting, and was more, in ^détail. See, also, Greenf v. Van 
Bmkirk, 5 Wall. 307. ' ■■■ ' "\^ ' ' ; ; , 

The same court, iix'Heryford v. Davis, decided Ootober 
term, 1880,* fully sustains the décision in Gréer v. Church â 
Go. In that oase the contest was betweéli an exécution 
crfeditbr of the Keokuk & Kansad City Eâilway Company and 
the Jackson & Sharp Company. Thàt èompaiiy had deliv- 
éred tô the railroftd co'm'pany c'ârs under' an agreément which 

«I02U. S. 235. 
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was called a lease, but .whiçh the co);rt decided \?iÇ,8 a sale, 
aiï)i the lease was a device by w-ti/ch oiae party soyght t<? give 
and the other to obtain.aBeer(E!t lien for tli^e unpaid purçibase 
money. The underlying principle of thèse cases is that sijch 
agreéments, ■wîietheV""çailed le^ses or conditiônal sales, are 
intended to retain a secret lien for the unpaid p.urchase 
njoney, and are an évasion of the statiite, The supreine 
court has not decided that. ail çonditional sales, eyeji - as 
agaînst a bona fide purehaser or cr^ditors.; are invalid, but 
hâve decided that, on the question of whether or not thereg- 
istration act of a state includes a conditiônal sale, it will be 
ciSûïi'dlledby the décisions ofthàt sïàtë. 
_ Ifjlie learn^d conwQl fiiiQFosdàck y. Schall, 97 U. S. 235, as 
sustaining the defendant's contract, but I think that case in 
per^çct hfirpiony ,wit,h the' ç^thers. . . Tl^ere* the- question ,-^as 
\yj[iat a mortgagee,*Tî^ould ;tafee. unfier the iprpvi&ion of.fhis; 
mortgage for fu^ure-f|rcquiri^4 P^opei'ty* v. The court heldit^at 
thiç œortgg-gee took lonly, t^e rights a,pdi interfist of the. mortf 
g^gor^ and subjeot to,>i^y Jien that migi^t bp wpoa the pwï^eïty 
wjien acquired; by theçiortgagor. The çarsin that case were 
l^ttered to show that they wçre fitill tbe propertyof the seller, 
but the décision was^not' pu| upon thip faot.. 

The lea^riied coun^el, however,r ingists that the agreement 
of, the défendant is not lia,ble to the objections which existftd 
iiï the agreéments whioh the court coasid^red in the cases 
which we hâve been eonsidering. He lays much 8tres8:.upon 
the language of the supreine opurt iia.Heryford t. Davis, in 
■which that court say, in discussing the contract in that case: 

"If thàt contract was à mère lease of the cai's to the railroad company, 
oriî it wa3 only a conditiônal sale which did Bot pass the ownership until 
the condition should be performed, the propertj was not subject to levy 
and sale under exemption at the suit of the défendant against the com- 
pany." 

This language, read by itself, would be misleading. It 
should be read in connection, with other parts of the opinion, 
and when that is done it will be seen that the court means 
hy "only a conditiônal sale" on s that is rçally a conditiônal 
sale both to the buyer and seller; that is, that the payment of 
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the purcliase môney, as well aë the passing of the titïe, là condï' 
tional. If, by tHë' teignis; 6Ï the agreemeût, ïHe' 'Jiufciiàser 
bêcomes Uable unvon'diiHohally fqt the pttrciiasé'prîcéi aïiiiough 
by the agreement !h0 liiay'neyer get the title ànd ownérshii) 
of the property, thén'tfae à^réettient îs an évasiSn of thé re^- 
istraitibn Btatute, aè'ita ^litpcfse is sinïply to rôt'aitï'â'secirëï 
liérl. THë-' dèféiiaâ'nt''^' 'agrëéiiï'ênt with ' Berthdùrà pOvïiïës 
that thfe^^&4|^'tesiinlè'tfi^ôysës6ion of fee'yi-^ if ^êM(M3i 
f àileS toi *pay t'hy 'àëîèiiëâ ' 'payMièïits, noliè','-ot'T:éiîe vivais,;' " MA 
inày thër'eattéf sèll' 'thié ' situé' 'àt ' public' 6r^ pîî và!te ' sàle^ ' a'îiJéîf 
10 days' #riyèîi-tt6ticë tb 'sald Earty, and àpplj^ <^e 'p'tôcieédl 
oâtheûipâid «totëôi'^Hythe'r due' or.iiotf'th^'^â'^iî ^aM^'î^ 
tïïe sëoùrtd. yiiMi"éi'm t'èrdàiniHà lïable' %V any%diàncé''Sf''sWh 



ki%g lïable 'fo¥ any' odlàncê ' 'Sf' slit;^ 
note& thereby unpaid." '* ' " '' ;"'' 

This provision makes the' bu^rer' bolind' 'dHàdn}âîtiôkàÈ^''îox 
the purchase price, even though he never gets the title and 
ownership of the property. Is not-this conclusive évidence 
that the agreement which it is insisted évidences a conditional 
sale is merely a. deyice to retain a secret,[and unrecorded 
lien on the property sold? The purchase price of thèse cars 
was $2,930, ofi which ,$l,450;B2'v<*aspaid in cash, and a 60 
days' note for $1,479.68 given. The agreement provides 
thàt if Berthourd failéd to pay said note, or any ren^wal 
as it bec9:me,due, orwithin 10 days thereaf ter, theBaTiney & 
Smith Manufàctnring Company wôuld bave the right to résume 
the possession of the cars ai^d sell them at piiblic bi? J)rivate 
sale. Berthourd, theref ore, paid |l,432.32 in cash, and became 
unconditionally liabl« for $1,479.68 more; and, ■acc9.r4iiig t» 
the agreement,- onlyobtained the :use of thèse cars for 70^ 
days. If he retained them longer it would be entirely at the 
option of the Barney & Smith Manufaçturing Company. Thia 
pfovës that the real natiirë of the transaction was simp)y a 
device to retain an. unrecprdçd |ieii. _, 

My attention hàs beëri calléd to' two récent, mafiiuscript 
opinions of the Kentuck^', court . of appeàls, in wËich it is 
clàimid the ébtir't Has- lîoàîfied ité ^décision in Gréer 'i'.Çltùrck 
(è Co. One' bf'those' opinions is'to the éflfect thlai' à 'ébàtràcit. 
of renting peïsonàl property, in which the party bas thé priv- 



ilege of purchasing, willy if a g^uipe writing, be valid, and that 
a rei?.ter un(^^ï supli a coutraÇit ^cœ^not, pass |itle even to a bona 
^çie purchaser .livitjbi.ouib i^ptice., ,Th^ other cape ;(Jeeide.s that, 
as betweenr tHe original p?,rties, :Suph, contracta as that in 
Gr(er\. Church fè Co, gives a yailià, ]ieii,.wh.i<ih wïïi be enforce- 
able exçept as against a bonajidç purj^baser witbout notice and 
creditors who bave obtained.aright to tbe property. Thèse 
opinions do i^qt .mqdify the former décision^, but,. çnly mate 
plainer ihe principle upoQ.^yf|)ich,tbey|arebased. ..Whatever 
way be the decisioiiis in other courts, the deciBions which are 
authority in, tbis court déclare su c|ï. agreçjnents a? the one 
between the Bamey & Smith Manufaoturir^g Company and 
Berthourd to be within the statute of Eeptuolçy requiring 
liens to be recorded. 
Motion for n^vjT trial overruled. ; ,, 
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{Oircmt,Oowrt,'Si'JÎ:Ofeio.i.3aaii\i,imi.) 

l. EsTpPPBL BT KeCOED— KECOainZAKCE AND ITS FoBFBIfPBEr— ReCOBO 

iMpoKTfiiïci ÀbsoLotè VbÉitt. ' ' ' 

Thte pi^Oceedii'ngâ 'with'referèàcè to aieiio'gmmiicë knd Its forfeiture 
.ftï§jprç>ci8ed}i»gajof the êpurti^ajidjeoiistitut* part of: the BecoTds.'Of 
th^JCoiirt;:flad the, record thereof impoits s,uch absolute veyity that 
no 60,6 against ■whpin it isprpdùcible cancoritradict it. , 

3. Samb— Same— Samb— ■Evidbîic;b .CoJïrTRADiCTiiia Rbcohd. 

' ' ïà'k adrefakhs, tipbn k te'c6gaizàiice;4èslîtii6ny iô cohtradict facts 
■ . Btaled'in the'rééord» of thejfofféitul* btth^ toco^îzâno©,' Ma, In- 
.;. qoppieten,tj.-, , . .j Uif,, i, ■*'', ■!'■,■;.;■•■ ■ l' ^ '>'•■.'; y' 

Scire'facias upbn a Reçqgnizançe,, , .Trîal befprQ the court, 

wi&uta'jury: uMl'/-.Z, A-n,, ■.': \ 

HoacUu, Johnson ce Colston, contra. , , 

5 JkÏATjTHEWSj G^ J iipti^,e. I ,. .rPÇ'fti? EfpP^^*ii'îg is b, sdre 
facias in t.He.iiame pf the tJnilpd ^ta^e^^ against .^arry T, ^m- 
. *Rep(j>pt6d..^fr.^. C. flIarper^Es^.,. pjf tJw.Qi]p,ciBna.ti,har. • . ,,; 



vmtÈë 'sTÀÏtek 'i/: àm'ér'ose. SSS 

brose and Thomas Ardlsfosèj iiipOTfi a tecbgnizaii^e 'entéteâ' 
into by them iii tbis coiiî't, in thè sum'of '$5j006,^ctfeditloné(î' 
for the appearance of Thoûlalâ Ailibrose, f rotû àay iô' dajr,' to 
answer to an indictriientipeadiïig- against bina, ànd ûot d'e- 
part tbé coiti-1i' witlibut ' lèave, at t'hè^ Àprir tériàa.'lW^O, and 
alleging a:.br^acb of,tb§ conditiqn, , Tj?e aftsvsrer/de^iies tb^. 
breach, and tbe replieation perfects theassus, To âu.atain 
the issue' on its part, tbe Unitôd Stàtës' ihtrodiioëd and 
read a record of the court shbwing tbat on à certain day 
dùring tbat tètiùibè nèfcessary stépis foir the pùrposôof work- 
iiig and déclatifing a forféiturô'ôf^tHerecbgriîzâiicèWeré t'àkeil.' 
To tbat the defendiant offéréâ tëstimony tbpirôVe tbat tbe 
facts statéd in tbat record, sbbwibg the forifeitnre, were not 
truër that, in point oî ïact, ThorttaS Ainbrosewàs ûbt balled 
as thereinrèeitéd; andthàt, in -point bf fà<it, Hairry'T. Am- 
bifbsé, his suiret^, wàs' not câHed upbn tb prbducéïiis body, 
ais thereîri dèôlarèd", and thé* (JuèSti^ is \^héthér' br not that 
téstimony is'ôotflpeteni "ItMilt it is ribt. 

The proceedinig with référencé tb a i^cognizahcié iô a pro- 
cëedîngof the court. Thé 'rëc^ôgnissaricé itsèlf conStiltités a 
part of the recofds of thé oottft: it is à cbiit'riàttt bf'ïecbra. 
Tbe proceeiiing in the forfèitttts 8f à Tecogniéancfe^ is a pîro- 
ceédiné' of tlië cotirti àïïd ' is ' à) niy ttéif' \iî %(ibrd*i âiid' it Sèëiïit 
to itiè that it is, as in othër casés bf recbrds^la câsei?li'éi?ethë 
record imports sucb absolute verity-tbaU iib oné' k^aîUst t^Hoûi 
it ifi prodiïôible shall be permitted tb aiVer ïiigainfet it. ' 

Iii tb'e case of' T^ékinp v/<7àrïife;'2'/B'. '& Ad. 26â.-whîeh 
is fully cited in the note to the Duchess of Kingston, Case, 
in Smith'» Dëadiiiig Càses,"'tbé'dyfendàiït'hâd'bëëfaconVicted 
b'f à sëditibuS'Hbël, and fci-otigbt a Writ bf ëfror to thé'iQifëen'à 
Bènch, aésigning for erroi-în ïà'ct, tbat thèré -v^as biït ohe of 
thé jùktieds' li'âliied in'thè cbiûiiilâiîbn'piréfelit whéii tbe jfuiy' 
gave their fléMict.' ' On thé re/cGrd'^fèttir4iM''1o thé Kièl's 
Bencb (and which was'imade ïipi in ' the-^brdiniaa^^i -wayj it 
àppe'âred that 'a suffi'cient tiu'^'^ë^ of/J^^*î'''6S'wérè ipf^^ 

and: ^^^ court hejtdthaji ifii'ya^.npt ,coinpetént,it'q,i>^ie.j4efeQ^^ 
antto question the factasi^ated."; M i; ; ; , r ■■ 

'■' Iii delîverîtig tbe o;f)îtii6ta, tbe' cotift said'tbat''it''wà8 clear 



apon t^ie ^jUtliorities ihat Sr p^rty cannpt be received to aver, 
^.8 eiroç in.fact, a matter contrarj to the record. ,, 
.,; In 1 Inst. 260, Lord Coke says : , 

"The rolls being the records or mëmoriala of the judgès of the courts of 
record, import in them such incontroUable crédit and verity. as they admit 
of no averment, pléa, or propf to the contrary. And if such a record be 
alléged, and it be plèaded that there is no such record, it shall be tried 
Qnly by itself ; and the reason thereof is appareîit, for otherwise (as our 
old authors say, and that truly)! th^re shpuM never be any end to contrp- 
versies which would be inconvénient. " 

.The ri^le is stated ii; St^rkie^on. Evidence, 917, with 9, good 
d^al of terseneçs, and Daa]?es;t|ijçi,.diptiinçitionj, w^ich. ip .to bo; 
b.orne.in minid,. that .ther^e 1 Wfp jkwpjt^rppipg, for W^tiicb ,a .;ver- 
difit or judgmeftt.flaaj; be,o|f^^fid Jft S.vidppce;,:Fiirs{,,mt.|i a 
vie5ir,,tp.establi^^, t,be,p^re.fajCt th^;^ja|U^ a^y^Jf^iet w.aa giyen 
orJpd§n^jt^t.|;jro|igi^nppd,afld j^o^9ilegal,çQi)ip,^q,iiep(;ç,ajyrlùcji 

jijipiljc^^,— ^hat;:is^aot4opjr9yç^,,tile^ 

ment bas been prono^^pcifdj £||ïidr?o. to ^^tiïj^i^f^.the nï|C,e^arj 
l.eg^^ ,cqns^9.(mpiicft9„,o^,. lîhftt jt}dgîi|«îit,,!}}iit jf^ï s*,fl}^diiAff\-of 
I^rç^^g; p,9fn^ |fiet,a?,.f9U|^dr|?;^,tfie v«rdiat„.,or, ^gon, ,tt^^;^l^|- 
^îp^gd3Çxfflt9J?^Je,flf,.;îv)Ji9Jl tjiQj^^^^ , (,, ,,,^ 
,,.^|iç^^|it^qr,.of ,tb;e npt^ \t^ t^^ I)MCJ^s?,j(^^^inii'3*ci^.Çfff«=i \if 
^^ççing t9,t}ja1i4i^|l4ijiqtiop^diyio(f "IfiB^^^^t^ iî^^ ^WQi^Wde, 

n^eiijtg,i«ï^.î?ffrf,ef,,-^p(^,.,?ay3,:., ., .,.■.. ,; ,, .-; ,,.^, : :;■. 

"Withrçgard'tQîbpstl^ ofctj^es^ çlasees one:(<>bterVationiii»?gt be made;; 
that is,.t]^.at,(or the.mere purpoae pf^rçying-the ^xistence pf a ji|i<^gi»ent 
the production pf a record pf'either soft is conclusiye upon ail. the wprfd. " 

Tbe particular çt^^stioiir.in; ^ts applipation to re.ppgnizanqes, 
lias more tl^an once been decided,, and espeoially in the casia 
of Calvin v. The State of Ohio, 12 Ohio St. 60, : -wfhere the 
facts of tl^e case are not distinguishable from the façts in this 
case, and wherein the court,. through Judge Peck, says: 

" The settled pX'actice in thèse cases, vrhich may be said to be the law of 
such judicial uadertakings, required that Squires should appeâr in said 
court 01} the day named in the recognizance, and answer to the criminal 
charge specifled therein, and that the défendants, his sureties, should hâve 
him then and there for that purpose; and that, if Squires was not so présent 
or produced, the several parties to said recognizance were to be called 
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aiitt reqiïired to comply'Withita obligation'; àhd àlad'tliàt, oïi-a failufè to 
coftiply, it would: be the dntyiof .llhecourt before wh^ch jt vaa açknowl- 
e^gedto déclare it;forfei(;ed,,and,,thali,,tlie .{o^^eiturç sp decl^red should 
forthwith bedeemed a record of said, court. ' '' 

" Siich being tiie law of this spécîélrt)f undèrtakings, how can it be said 
thflt the calling' and forfeiture of ânch a recogaizànce is an ete parte pro- ; 
ceeding in, tlie Seftse alluded to by the-sconnsel ior thp défendants ? They 
voluntarily appeared in open. coijrt, and became parties to an incboate 
judicial proceeiding', and were conversant, or, at leàst, cannot plead ignor- 
ance of thé légal course pfescribed forets fulfllmeht and «Its forfaiture. 
They, therefore, knew, or mustbe piresumed to h^ye known, when enter- 
ing jnto that eng^igenjent, that, jn, çafie 9f a default, it would be the duty 
of the court before wbom it was acknowledgéd, wit'hout process or 
furtber notice, titj ehtëf against thein'a îôi-feiiMrèoî thieentire' penalty, 
whioh' cntry would JiaTCiall the f orcfe and é'flect of a record of theicourt. i 
It was<î;sj>^«f,^perhaps, but iqnly s9!i9f,f)ie,^jBn^^ in which fk Judgmpnt 
njade bj default, wh,ere a service of ijotice bas been acknowledgéd, could 
l)b 80 tei-tdÊ'd'.-ând nôbfte would sàythàt a' jiidgm'ent' sb rèiideted is n'bt 
fitfel Und oonclMsiV^ 'âgaifet- the dèifèndàiit, tinta «reverséd b't ■■ Bèt 'dgide in 

due -cçtaj^ of : l^fWs . - : . j ,;r -! f!:,;;]', ;,,:-; / .•.,■,,',!( ;).„; ; 

" The record may be only eYideûce fïE th^ ^orfefturie, but it js,l^y the 
statutç,. évidence of a superiordegreeT— «oiâen'c«'fty Vecor^and, on gènefal 
pMciï)léi','({ytfaot'^be%WàM 'à*k^èttb*-wfti' b^tè'àtiiiïéïiy ^^^ 
grade, as wasattempted in the case.at>bar!,'?.-,;M(j.),,! j ij i ■ )iir:v'(ii; ijjf 

And the opinion of the suprême court of the state of Ohio 
is sustained by citation of àuthorities from lowa and New 
York to the same effect, 

Now I am reféfred, on 'Éyê o'tter s^iâei 16 Wo cases only: 
One in 9 Wallv'^SO, the ca^âe of >lRec«e ViiTAe UMted States, 
where ail that.was d^çided is,th3,t.t.bis .oontiraçt of anr,etyfihip^ 
in a recogaizaiice is like, a eontraot of suretyship in ail other 
caèes in respect tû this JJbint: that ih case the contrabt is 
altered,in respect tç!.the principal 1)y the consent df th§ party 
towhonathe. recognizanc.e' is.given, that that releftses the 
surety. ■■ 1. mI' : • 

The other case is that of Qriswoldy. Stewart, 4 Cow. 457. 
That was a scire facias against Stewart, and setforth a judg- 
ment of the court. in favorofihe plaintiff against Walton for 
$5,000 and eosts, on the twenty-ninth of October, 1813; that 
exécution ther^of still remainèd to be mà^e; that Waîton was 
deadj.and commanded the sheriff of Columbia county tp wam 
the heirs and tenants of ail the land in his bailiwick whereof 
Walton, or any person or persons in trust for him, was 
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seized; on tjie tiWientjrninth; daj, pi Octf)l»er,;1813, the day on 
which the jtfdgïnënt was emtered, or at aïiy tiine after, to 
shô* eàu^e Ttht' ttfé dëbrt ànd''cbst's shbuld nôt' be made of 
those laiids and tenenients, .^tey^art being warnpd as one of 
the tenants on the day of) the rendition of the judgment, ap- 
peared and rtiade thé^ea thâ,t'dh the day bh whieh the judg- 
ment w^s'entered.Waltpn •^as'dead', and thàt consequently 
the. judgmenti was 70id by rfiaaon of the want of jurisdiction 
in the court over thé person of Walton for the purpose ôf 
rendering the judgtnënt. It, -vvas'held tHat that plea was a 
good pleà, because' it did not contradict tlie record, but only 
undertook to avoid the effeot of it by showing that the court 
hàd iio jurisdiction to l-endet the judgment. But ît did nôt 
cohtradipt the fact of iliç rendition of the judgment, or any of 
the transactions of the eourtwfaichtook place on that day, 
and I see nothing in that which is not consistent with thô 
riile that îs applièd iii' tbe othôr case. 

There wiil, therefore, be a judgment jÉor the plaintifif for 
the amount of the recognizance. 
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, V '; ■■ , {Circuit Covrt,D„'Mihne»ot<f,, ^— ^ 1881.): 

t.'- TaXATÏO*— pBRSd'Nii. PpOFERTr— CHAIfGB OF RÉSIDENCE. 

i ''Ai statut* of the State of- Minnesota, in force- in- the year 1876, 

,; imposed a.la?: wpoa /x'jalJ pep-so^al pïORei;ty((tf per^oas residing" 

-within the sfate, in référence <to the qiiantity of such' property held 

Orb-wtiéd fysuch'residéntson&efli-sldày-oi lllày'df tha Hdd, 

' i >iha«-tKe persdnal pia^^ïH^'ot iJne'who had U^eii'a résident of the 

State, but who was in itinere on the flrst day of May, 1876, for tlie 

■ ^-i)urpQ^ ojt rasl^ijjg, the city of Ne-w York, the pjaçe pf his future resi- 

/dence, was subject to taxation iinder the Minnesota statute. 

2/ SÀifE— iJoN-kÉsfbÉiWf. ' '■ '■■■''>■"'■•■'■■.>■■■• ■ ' 

''■■ ' In' the yéar< IS 77 ■tiiie -stàtute' of 'iAe s-tàte of ' MSiiiesôta -was amended 

î :;é^ £)sJt);i!jiposeartax ijpon;'^âll Personal ptoperty employed in trade 

j or buffl^ess'J -vvithiii ^1^, state., , j/^eJ;^, that pprappal property employed 

wîttin thè State for thè purpospaof private ^lanking, and for the loan- 

'iittg ai yàhièyorit^iiû'iir note aùjd ni6ftgag'e,-iir'àà'ènii)ïoyed in bnsinesii' 

ic' )withjn thé mëanibgiof tlie&tatikte,i!alt!liough eiiolfi buiiâess was in the; 

^,, .j)rop^?3:Of.)DeingcIpBed,pp,.,,, ;,^,.,, . ,i,,^- ,,,, ;.,., . /, 



3.' BÂ&tE— Samb. ' ' ^'- ' ■'"' ■ ■''■' ■< '■■- 'i-'-"^-*'^ ■' ■ ;''\^ 

• •: : ' In the je&T 1878 th« sta'ïùfe tof thé'atftté' 6f 'Mnnesotâ' Wiis ■aifléndëà 
-wigoas^to impose a tax upon "ail Personal pi-opërtj^'MHthm'tHè state. 
< ' ■ JEfeM, that thé stàtote subjected' ill pfersonàl' I>ifbpiériy witïiiii the State 
- to taxation, irrespectWeoîitsoWiiership.^flÏD/ ' '■ ' ' ' ■ 

,. \ , ■ , ■;:.;■. (:■■•■■• ■■ ■ ■■-,:i ï- I;. '■;■ j : •■- • ■ 

' G. E. Cole,îox ^\&vài&. /y",,.'.', /y""' ! /''■:!.;''/' 
0. F. Perkins &nâ. G. N. Baxter, for défendant; 
Nelson, D, J. This suit.ia ,|)^oiigl^t,,tD ,r€çover back frçm 
ihe county of Eice, in t.be.staitpof Mmnesotj^^, the personal- 
property tax of plaintiff, paid under protest, for the years 
iS76, 1877, and 1878. It wap sTemovedi frpm t^.state .court 
by the plaintiff, upon the ground that h© trasi a citizen ofiihe 
state of New Yor^ ;wh^n the^ ^ui,i w^s co^ppeed, sgid a jury 
trial is waived by stipulation on file. 

The foUowing sections of the statute were in force wheii 
the taxes were levied in 1876 : 

" Section 1. AU real pro;perty inl^is state^-açd ail personal property of 
peraons residing herein, the property of corporations now existing or 
hereaftercrea1;e(^, and.the property o^f ail banks or bankjng comptes 
now existing or^fiereaftér crfeateld'j'kiidPif alY bknkérs,é^cépti sùch 'aS is 
ttereiilafter eiptessiyixèmptéd.îs Ittbj^ét to ttfxâtioh, ànd-sttïlhi pràp&ttyi- 
o,i[the value therepf.pliall be enter^d itt; yiç.li^tfot taxable prp^^erty for 
that purpose, in the manner presçribedby this act.: provif^, tjjal railroad, 
insnrarice, and telegràph compànïe^ shall be_tax^'in'âuohmaônera8 now 
ïaormaybehereafter'flxedby'làw.'*^ " ' ■ ' •,' ■ iji ' ■ 

Section 6 déclarés that pérs'oriatyropërty shàÙ te'liste'dfor 
taxation between the ÛM MÔnâày'in'Mây and 'the fourtl^' 
Monday in June, m refÇrencô io tàô'qùantity held ôr own^ed 
on the first day bï May. PersonaV pfbpçrty 'pûrchMed or 
aoquirëd on thé ïïrst' dày'ôf M^y siiàïl bé'lîsted by Or for thé 
person acquirmg it. ^ . . , . 



;l J; 



. "Sec. 7. Personal property shall be.listed ii},.l'hç nianner fqU<)wmg: 
Ww^i-every person of full'age ana sound niirid, 'bèîng a rèsdeii^ of* this 
state, shali list ail his nioneys, crédits,' bôndè^ or-âtàà&, shâréà'^f stfciék iï' 
joint-stock or other ,cctmpiaaie9,' l(TOheD the prop^ty of such. cotÂ^éH^âà 
aotjassessed in th}?, 8tat,e,| naoneys^jojanej^j.pjr iUYeftgd.^^nnuitjeiS, ffapr; 
Chisçs, .royalties, andothier persona^l property ; secona!, he siiàll a|so Iwt ail 
hôù&jà and ' iither 'persbnâl pi-op^rtf', 'ihteSlied, loa&èd,' 6t othérV^ë' btin- 
tWlled by him' ai tlle iagènS oiïi ati«ôk|ef< ,'<jr ou iicoûnï loJtflady 'otWf{>ér- 
^û or pe^csçM, con^apît'ojiçprpqî^îigti v^f^fL^oeyeit, ,^nd)%y,vm9ïl.ey|S (ie^ 
posited subj'eot to his ordçr, check, or dya^t, aad.;credit^ due ttpn^ qt 
owlng by any person or 'péraons, liodj'corpbfale or politïc. 
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" Sec. 8. Personal property, except such as is required in thia act ,to be 
listed and.assessefi otherwise, shaJl ba liâted and assessed in tlje county, 
towa, ordistriclwàere the.owney,rps}(les. The capital stock ;and fran- 
chises of cprppratiouis a^d perions, ç^oept.as may be othjçrwÀse> proyided, 
shall be listed and tax^ in the copnty, town, or district wlfere the princi- 
pal office or place of business of such corporation or person is located in 
this State. If there be no principal office oy place pf business in this state, 
then at the place in this state where any such corpdratiori or j^ersun trâns- 
acts business.'?'*" ■■ i •' ' '' ' ' ■ ■" < ' r ' ' '. . . ' 

''Tn théyeair iSîY/ânâ befo'rfe the'tàxôf that'^'eaî- waslevied, 
section 1 ' waS aîiiéiiiièdéo iàBtoread: ' • '• ■' , '^ ' " 

"Ail real pro'pei-ty and àll persbnal property employed in tja.dV,or bjisi- 
neas' în this'séW-e, kitd ail pëïsonal property of ^jèrsoiiâ reaidiifg' hfeitîri, 
*■* ),*, issubjeet^to^tai^' etc.' î ,tj" , ,' -: 'f-j .^ ' 

In 1878 'si^trtion'ï'bf thé 'statut© in force reai^ 
"Ail real and personal propériy lu tiiià atate * * • ' is subjeçi fo 
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ilie plaintïff, an xinmarxlefi jtikp, a native of trelftnd,,,lia|d 
resided previoas to the >2ïtln of >April, 1876, and for many 
years, in the' city of FaHbàulli, îa the state of Minnesota: He 
vfâa engagèd in privaté bankihg, and loaning radtiéy on boiid 
or note and mortgage. Being in infirm health, he determined 
to clo§e ,up his business, abandon Faribault, and make the 
city of New "ïork his penûanent résidence. In April he left 
Faribault and was in itinere to New, York, stopping at Phila- 
delphia, where he was on May Ist, the day fixed by statut© 
for listing personal property for ,the purpose of taxation. The 
personal property not being listed by the plaintiff or his 
agent in charge of his business, which was in prooess of being 
closed'upi was rettlrned by the assessor and the tax collected 
or paid by the agent involuntarily. In 1877 and also in 
1878 •the personal property remained in the state of Minne- 
flota, and was succèssîvelp^' tàxéd undér the laws existing 
during those ,year.s. Thé , plainitiff reacheâ tiie city of New 
Yoïk abouti May 3, 1876, stopping at a hôtel for two weeks, 
Whénhe gâte- tip his room, leàving hiS hôavy baggagé at the 
hoûse,' and traveled uhtil November Ist,. when he visited à 
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nephew ia Brooklyn', remaining there nntil Janùary 7, 187Y, 
whea he went south, retumiogtb New York the laat oï April, 
and then visited'JParibàult, where he stayeàduring the months 
of July^Augost, and: part of September, ta looTi after and set- 
tle-tip hiè business matters, àb he testifiea.' He returned to 
New York in Septeniber;; and ninedays aiter sailéà for 
Europe, remaining abroad oveï 'two yeara âmd until Ctetober, 
1879, when he came back direct to Faribault and there 
remained until February, 1880, when this suit was com- 
menced, and then returned to New York. 

The plaintif testi^çg ti^j^t he, ah^ndoned his résidence in 
Faribault in April, 1876, and intended to make thereafter 
his permanent ïésidenoe in New York. ' ./.'i) 

"■:■' r. il ':.;' . ■ . iV '. '■'!'• ':..' ■ "i , i 

■■■;;. I , '■ ^CONOLUSIONB;; .. ■■ ■ ' ■■.-■-■• 

For the purposes of taxation the plaintiff cannOt bô'Vith- 
out a résidence, and, in my opinion, althoiigh hë' ihtenjîed to 
a^ndon a résidence in Faribault, Hinnesota, a,n4j left there 
for that purposein April, 1876^ with the intention of making 
the city of New York bià fiitllre résidence, yet not having 
in fact reaohe4 that city before May 1, 1876, he had not 
acquired a new résidence so as to escape taxation in the state 
of Minnesota. I therefore détermine : 

1. That the faets do not show à change oflreisidence to 
defeat the tax levied upoa plajntiff's propefty for the year 
1876. The plaintiff's résidence for the purpose of taxation 
was in Minnesota; May 1, 1876, and the Personal property 
taxed waB owned by hini as a résident àt the state of Minne- 
sota at that date. : . 

. 2. That the law of Minnesota existing in 1877 taxed Per- 
sonal: property employed" in trade or business in the state, 
whether the owner wa» a résident or ' non-resiflent. I think 
the* peïsonal pfoperty taxed was employed in business within 
the qieaniagof the tas law of 1877. . 

â. The law^of 1878 taxed Personal property in theiatate 
irresi)ecfcive'of 1 ownership, and thé tax for this year was legally 
imposed; 

v.7,no.5— 36 
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T.I have notwrittién anelatoorateiopiniom in thîs oasefor the 
reason that it;waBjiatimâted' fcy counsel at the hearing tllat 
a'Vrit of error wtotild ;be taben to the Unitfeidr State suprême 
court in any event, and I content] myself With an annoanée- 
ment of my conclusion upoh the ; facts and law as I unde3> 
sttuïd them, JHdgment will beentered in favor of the defend- 
aotjiianda writ of error is allowed. 



Stbwa&t». ÔiL-fON. ' '■ ' ' 

(Clï>*«uft Coutt, Bi Yterniont. Jiine l,J.881.) v-ij 

1. Power op Attobnet— Révocation. 

A power of attorney, giveaito secijre. the performance of an agree- 
ment, cannot be revoked by the donor without a satisfaction of the 
,r+,-Contraet , .. , ;., ,,^ .r,-,'; ■ ■■ . -.,-., ,. - -.r 

2( 8Aam--SAîiB. ',.,;,,.,,■,,,_, -, 

In t^e prosecution of a suit, the ^plair|tiff'3 attorijeys acquired a lien 
upon thé claim,' ttnder an agt^emènt with tlieir client^ and causfe'd 
' ■ hiin to securè the âamêîby th« piicuïion of /a power of attorney, del- 
egating the çontjrol.of the lit jg^tion : to Jjii^^'poa, JH«W, that such 
power could not be revoked, and new attorneys employed by the 
donor, until he had satisfled liis {)ârt dif the agréemeht.— [Éd. 

James Sarrett, for djseamtiniiancç. — ; , 

EdwcurdJ^.'PhelpsiiovdeîjenàaToiii ,: 

LucinsE: Chittenden,ÎQx''p!é&intiM4 ;. / :; 

.Wheelbr, D,:Jv Thi« suit is founded ônf pontract, and 

was brought iatjthe state court. . rit was' removeid io this 

court before the laSt term, the. pkiaWff beiing a citizen of 

Vermont and- the défendant of New York. . Aocordilig ta the 

record certiûed frora thatcouaft» attoiHûëys of; thfe statô. court, 

,who were also attorneysof this coïiCkj,appeared forthei plains 

tiff there, land; hâve eontinued their appearanoe-here. The 

practice jaithë fstàte coprts o{)^ this istateiilollawed ia tbi« 

court, is for any attorney, ôf* 'eouartfitoiapiiffôaï for anyiparty 

tjî anyï isnit or.proceeding >th«içeinj without being" re^aired; to 

a'sk <rf jobtainany leave of .théjcjsurt.fprfthakpiuisposé; < (^iacé 

the last term another attorney of tlie state courts arid.of this 
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conri has- entered att appearaiice hère for thieplaîntijÉf. At 
the cffU of the docket at'this teïrm th,e cpuneei for.the plain^ 
tiff first appearing answer and set the case for trial; the 
eounselllast.appeaïirig alsoawe^ejrg, and insists ûpon enter- 
ing a discoôtinuance. Upott ,thi6pdiffei;eoee between the 
counsel for therplaintîff thé court bas heard them summa- 
rily, upou such proofs by affidarit as they hay.e been able to 
présent, as tO which is èntitled,,to çontrol and dir^ct'about 
the case. The plaintiiï tevs-lfeen, in person, in court, but 
has nqt âBsuniéd,r;to, the eowrtj controlr qï;:i direction of the 
case or of the attorneyjs w. such naanner as would warrant 
the court in àctuig «pou bis; directions. From the proofs, it 
sufficientlyi for ^prescrit, purposes, appears,that the suit was 
brought upon an agreement between the plaintiff, his son 
Matthew Stè'waft.îand the attorneys bringing it aitd appear- 
ing in it, that -thei attorneys should hâve % perimanent lien 
upon thei (ââim and the iSijit for thein fées,! charges, and dis* 
bursements, aad' that thjei coiïtrol and: management of the 
olâim abdi suit shoflldj be plâced in thé h'aod? of Matthew to 
secure the agreetoeait, andithata power of attorney irrévoca- 
ble/ with full power toi etnpl0y <)tther. attoiîneyB, was made by 
himto Matthew iti^pursiiattceof that agre^ïient; that the 
employment'of the attorneys has been contiimed by hinsi, and 
other considérable Uabilitieei and expenses incurred by hint 
and them, andvcharges have been made by them, none of 
which have beeoiipaàd pr re-imbnrsed, or offered to be; that 
the plaintiff bas piade sowe agreement with the défendant by 
which, for. 8omel«utn of jnoQey,, a .part, of which has beei^, 
paidj.tbestutwflts .tobe.discoiitinftedatithis.term, against the 
undérstood.fwishés of Mfttthew a»d,tb.^ attorneys; that the 
attorney l$.8tai]g)éaring!'VYa^'effli(ployed tocarry outthis agréer 
méat with. thfl- défendant;, .ttiat>"the power of attor^npy. was 
formalîy;r^HQked,' Ekndinotiaf ofr-that faot and.the,employmenfr 
of ailôtber .attOfîJiey, giveiifi- !to the, atto^rneys» iftnd ■ they were 
diàehargedr!eOffft*,a(S byi such proçeedings,, eut pf court and 
undeï; the .eif&ujji^ances, ithey epuldiibie disoh«'rged. It is, 
alleged thtft jttee' plairitiff . lacks m^tal capacity for taking care 
of bis.arightS'tinxolYeiJj afld'îthat .th.e-cp^rta'should.guard ihis 
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mterests as ' ' bétween the attomay s Qn that «oéount. > s This 
claim may or mwj'not be WôU foùndèd in fa^tj 'thèréîs.not 
sufficient proof béfore the court fora 'Batisfactoryideterinih- 
ation of that question, and this prooeeding ianot well calcu- 
lated for that purpose and ahould not be ueed for it unless 
such a course is unavoidable. In thïs question the rights 
of the défendant are nôt'so'invblved that aay détermination 
is to be made upon them, or alfected by them. If heacquired 
any rights in bar of the suit hy virtue of the agreement, he 
tfan bave themtriôd ùpon aproper plea, and hâve the proper 
judgment entéted; but trhether the plaintiff should. discon- 
tinue his suit Or not without triial inust be left whoUy to him- 
sôlf or those standing in hisrightSj q,n'd ta his or theirprï)p- 
ei'ly-authorized attorileys, when ascertained.. .The couït,oan-' 
not propëîiytry his right to hâve the suit enided'in this mannef / 
n^teflfortfe an agreement todiscôn*inQ'eKth«iBiJitby,&onipel-i 
iiûg a diseontinùance, iifi suiehiah agreenlent BhonJa-befound; 
SUôhîâ course wOHld ihterfëre!with^*hfe &slâ,bfi8hed proaednre 
of the côtiM, kidîwitki the" <ight'of.t«^oli pàflrty'=tdia!4riaL oâiihe: 
issues in' th© 'mûë- • by jury;' ; f£h0 iàttotmeyB)©! •ith'Q/parliiea ^arfr' 
<ï8lo€>re of ■ the eaiai^t, -^hose' féffiieidii rdaty* irs^O'trèpifesefi* iW 
pa'i'tiès'"m; oouïfâ'' '"By vittu'b'of '>their^ eqipioyniéiit; tteytmaJTi 
have.'ftuthotiiy to^ *afet' for 'thelî: clfetfts t«uti'<ift court! a.ndi an» 
vacation, but i*when'tbey*o faèt iti&'tfiôïè *6''fpriiviaîte'ag'enîte> 
of- the parties 'thaû' as officéf 8 oï theôoart.iî'-W&eB.as ih thia. 
<!ase, officefsj as acereditedi-attbrheys of 'the 'COiurt,''âppeâr 
in-oôùtt for a party as the only aittornèysj anfl afterWards 
ailother attotney/ a'ithbttgh eq-tfally accredited aaan offi^ér of 
the court, appears and'claitiïâ^ tO control' the litigation to the 
exclusion of the others, it may' well 'be questioned, especiàlly 
when the party is himaelf personally présent in, court; whether 
the court should, tipon proceedîngs merely shown to bave 
takeu place out of court and in vacation, allow any attorney 
but the flrst appearing to control the proceedings, until the 
party himself , in court, diacharges the first and substitutes the 
other in his place. But it is not neoessary to dispose of this 
question upon this ground ; there is another which lies deeper 
and more affects the rights of the plaintiff now under consider- 



ation. The power of attomey was made upon a good and valua- 
ble considération, which was the undertakiag by Matthew to 
prosecute the claim in suit, to continue the employment of 
the attorneys, for which they were to hâve the lien upon the 
claim and suit, and to incur sûch other expenses and liabilities 
àS shbuld be necessary, and Buch as he has incurred. , The lien 
of the.attqrneys did not grow out of their employaient as such, 
but out of the express agreement of theiparties, and is. such 
a lien as the plaintiff could by;SUoh fl,gïeement create; and., 
itsi-elïeet does not Tiow dépend upon ahy notice to the défend- 
ant, &B îtmight if bis rights were beitig èûiisid'éi'êd.' In B'rom- 
ley V. Éollarid, t Yes. Jr. 3, ït is said by liord Chancellor El- 
don, at page 28, concerning a pow^r 6î àilorçiey.to coUect 
and receiyfi, not olilyfortheipwnoipal but for others» thatthe 
court would not permit such a powfx ;t<? be, .ç^voked. , Itàs, 
laididown in Bouv. Bac. Abi?. "Authorîty/'E.thata power of 
^torney; è'iècuted ' fbr a vahiàble cûiïisidôratioh, b^Ùibièt be 
revoked. In Wa'shv. lF/itfcom/),'2'Ë8p. éés.ïè was ruledby 
Lord Ken^pn that whe'rô a'powèr'of,'a<,1;6rn^ oî 

a„Wcu4jiy!iji..,wa.s, not ^leYQqaWe^ ,i;Tb,is.ipftYr^. ,ofu attjpxftey, 
wiâh the:«grêement undGrwhichîè'iwaseKebutedjnoperated to 
veèt'àti îhtfltest in theclaini^'à'tiff'thé'siiit îriMâtth'eV âiidibe 
attomey s which cannot be divested by the plaintiff of his 
own motion without satisfying his part of the tagrflftweftt. 
Gerrishy. Sweetser, 4. l'ji^ki, ,; S-H. It, i«(thp'cleaB duty.jtnd 
well-settled practice of courts, toprpt^ot. rights' so acquired 
against hostile aots of those.from, :vhQin thiéy are acquired. 
Halloran\.Whitcomb,i3YtS06. , 

Under thèse circumstances the oounsel first appearing must 
be allowed to oontrol the prooeedings in coart iu the name 
of the plaintiff. 

Case to stafid for trial. 
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I, • HBBÇMAîfe V, ScHMAtTz, and anoiher. 

,, ' ' (Circuit Court,' É. D. Wi»conain. May 28, 1881.) 

1. EîiPBfciSB Tbusts— RBf. 8t. Wis. 4,2081, Subd. 5. . 

An. express trust to rent and sell lands for the benefltot the grantor 
iuring hls life, and of other persons after his death, may be lawfully 
créatëd under the flfth subdivision of section 2081 of the Bevised 
BtatTites of Wisoonsin. 

al-^AME^BUPPLEMBK-TABT INSTRUMENT. 

. : Where tl^e beneflciaries pf sucH trust, othw than the grantor, are 
named in a ^upplementary instrument, of a later date, both instru- 
ments may be regarded as one in the construction of the t^st. 

3. Same— Design ATioK op Bbnefioiakies. 

Thé désignation of certain contingent beneflciaries as a class, and 
hot by Dame, wîll not renderauch trtiàt roid for indeflnitëness. 

4. PoSSKBStON— TlTLE'— ESTdPPKÎi ■ 

A ; vendee who ehlpra into' possession under a con tract of purchaJsô 
is estopped from denying the title of his vendor so long as he retaios 
possession under the contract. 

6/ Bame— Evidence— Kev.Siç. Wm,, H 4069,4070/ 

Verbal admissions by the véiidee that hëéntered into possession 
under such ôdihtïèKSt, and that W hàd Jiever paid anythiilg on the 
eamts, are nptrfendered iaaiîraissible in eTiidence, npon the subsequai»,' 
; de^th pf the vendee, by sections 4069 and 4070 of the Kevised Statr; 
utes of Wisconsin.— [li>. 

Ejeetaiisnt. ■ - ; ' - 

Jenkinè,Elliatt<éWinkler,îorTpleiiniiff. 

Hou>ardé Wall, for deîenâ&niu. 

Dyer, D. J, This is an action ôf ejectment, to recover thô 
possession of 140 acres of l&nd- in Milwaukee county,' 6c- 
cupied'by tbe défendant' Scfhmaltzy as leësee of the défend- 
ant Merrick,' wb© claimS;Ownershij) in hostility to the title of 
the plaintif. The defence consista of a déniai of the plain- 
tiff's title, and of adverse possession for a periodof 20 years, 
which possession is also asserted for a period of 10 year.s 
under claim of title founded upon a deed from one Ellis 
Worthington to Levi J. Merrick, father of the défendant 
Levi C. Merrick. 

The case has been tried without a jury, the parties having 



stipulated to submitit to tfcç>,(}ourt. / By regular chAÎn of 
conveyances from the gover:Om.eut,''tbe plaintjfî proy^,4jtitl9 in 
one Joseph Fellows, the plaintiff's: g^aijtor, now depeased. 
By deed of trust executed October lO, 1868, Fellows con- 
veyed the premises in question, with other. lands in. Penn- 
sylvanie and lOther states, to the plaintiff.; the granting clause 
in the deed, with its provisos, being as follows : 

"Now, therefore, I, the said Joseph ï^llow8,.in çoqsideration of the prem- 
ises, also of one dollar to me paid by the said Jo^ujHeerinans, the re- 
ceipt whereol is acknowledged, haye sold, and by thèse présents do grant, 
release, and cenvey unto the said John Heefmàns, Uis helrs-and assîgns, 
forever, ail myrealand per^onalestatesituated ii^thj^seter^l'stateaaforç- 
said, tohaveai^d tphold the ^me unto tjie s^id John Hee^^ns, his heiçs 
and assignsjf crever : provïded, always, that tlje ^aid John Heermans stiall 
sellthe said granted lands by reMiiorthebést priées that 'Canbé got for 
the same, andconvey.the samâ in f ee-simple to purehasers, with coMenaajts 
of warrantybindjngmyheirs to warrî^nt and défend il^e. tifles tp the lands 
80 to be sold and conveyed ; apd, until the said Ij^ndsshall^e sold as afore- 
said, he shall rent such of thèm àk cftn be rentëd for' the fceàt priées 'ihat 
can be got. He shall coUect ail debts owing to Aiéfand execSité deeds as 
aforesaid for ail lands now undçr contract :Pf .s^ejrpn t|i^;P^y^n;( of 
debts owing on them, respectively. The availp of the said real.and Per- 
sonal estate shàll lie paid, distributed, and disposed of as MllpVs : 'Flrsi, 
to defray thé expénses of this trust, to wit, 6 per'cent; POnâmiSsion on 
ail money received and. paid out, and: ait nec^ssary andTeastaable ex^ead- 
itures in and aboutthe exécution of the trvi8t,ixicluding local agenoies ; 
seconcUy, during my lif e the residpe of ail moneys rtceived shal,l be paid 
Dvér to me, or appropriated to iny uses under riiy dii^ction ';' «AïVtw^, if ter 
my decease, and after the paymentof ail niy ja^ ancl legaldebts and the 
tixpense of the trust as aforesaid, the residue ghall bedistributpd a» d irected 
in a writing supplementary to this deed, to be exeeuted by me hereafter ; 
or in case that such writing shall iiot be èxecuted, then the said fe^îdùè 
shall be distributed to iny heirs according to thë laws cif thestftfcê of'Nèw 
York." . ■,. ',■ ■ ■ , ; ;■ _, .,, ■ , 

By a supplementary instri«i(ient in writin^;!^ eççouted Oçto- 
ber 15, 1868, Eellows directed the av^il^pf bisjproperty ,£ifl,d 
certain real estate to be distributed and, pqnyey^^, ^f|teE;fiis 
ilecease, among certain relatives n,ame^, ip:;Ç^rta.iii spj^qifted 
proportions, .with furthejr directionji that-thç: ^^.res of .|uch,pf 
the residuary phar^holdera as ^hould die( b^fqre his dçceftse 
Bhould be distributed among 4Jieirçhildrep,re8peptively,:apr 
cording to law. Tlfese instruna^nts j^efip.lpjaecîateà in- the st^te 
of New York,. where Fellow9xe§|^e,^;and jyyberie he ^64,9'^^'^^^ 
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twenty-ninth d'ay of April, Î8Î3. On the part of the défend- 
ants proof was' made of a bond for a deed, dated January 26, 
1867, from Fellows/by E.Worthington, his attorney, to Levi 
J. Merrick, by which Merriek ' agreed to payf 3,500 for the 
lând, f 1,000 'dollars of wbich wàs to be represented by a 
note for that amouilt, payable Séptember 1, 1857, -with 10 
;per cent, interest,' aind' the balance was to be secured by 
note: ànd mortgâ^ë bëaring T^per cent, interest.'and payable 
January 25,^.18é0,^ i", ',, . ' '„ '".' " 

As a iurther basis of titleinth]© defend^rut pflt An évidence 
a w'arrànty deed- bf thé premises in question,» from Ellis 
Worthingtctn and ,wife to Levi J. 'Merrick, esecut'ed May 1, 
1857, but not;recorded, nniil^^y |I8, i86ê- Tliis was fol- 
lowed by proof of a deed from Levi J. Merrick to the 
défendant LeyiÇ. Merrick, éxecuted May 8, 1878, and a lease 
from the defendaot Merrick tb the défendant ^cbriîaltz, éxe- 
cuted April 30, 1879. Proof was also made of the. exécu- 
tion of a lease of à portion of thè premises, dated November 
19, 1858, from Levi J. Merrick to onè John Càppon, for the 
term offiye y^ars. Certain other documentary eyidence in 
support of the défendants' tîlaim of title was introduced, con- 
sisting of a mortgage deed of'20 acres of said land, exeeuted by 
Isaac Cappon and wife to Levi J. Merrick, November 23, 1866 ; 
a contraet for a deedof the whole of the premises- in question, 
dated October 12, 1874, from Levi J. Merrick to CaSper Traxel 
and the défendant Schmaltz ; and a release of said premises 
by the Bank of Milwaukee, exeeuted August 11 , 1857, from the 
alleged lien of a judgment recovered July 1, 1857, by the 
bank, against Ellis Worthington. Proof was also made of 
possession of the premises by Levi J. Merrick, and those 
claiming undef 'him, as hereafter more fully stated. 

The first question whicb ' arises is, what interest or title, if 
any, Afras vested in the plaintiff by the iiistrument of convey- 
àncë from Fellows to him, elecuted October 10, 1868, in con- 
nection With the supplêinentkry instrument of date October 
15, 1 86â ? It îsiéïiimed' by the plaintiff that this coriveyance 
is a valîd deed, conveyirig the premises to the plaintiff as 
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trustée of an express trust, and; vestJngthe légal title in him, 
Gn the other hand,the validity of tllis instrument is aAtaaked 
on the ground that, if it bas any forée whatever, itoan pnly 
be considered a power in .trust, ;<îreated for thei.beneût of the 
donor during hislife; that as it.proyides for the disposition 
of the residue of the property aftér his death, it could, on thje 
happening of that event, only take «ffeot as a willî that no 
valid trust is created either under !the îîew' Yprjî or, Wiscon- 
sin statute of uses and trusts; that; whateveir t^rust -ç^aa de- 
clared, lapsed on* the death of FeUowa^ and fdid not snpvive 
him ; that the granting clause in the eonveyance, by whicht 
the fee is attempted to be conveyed, if répugnant to the other 
parts of the deed; and i tberef ors ; that the plaintiff: has np 
sueh interest or title as enables him; tioi.maintainthis, action. 
The statute of Wiseonsin in force wlieû this !eQn:?eyanee ;wa8 
executed, and nôw kno.wn fls fiectioû, 2081; ,of the preseni 
Eevision, provided as follows : ^ - 

" Express trusts inay be created for an/Ot'either Of 'thefollowing puïf 
poses: {!) Tosell landsfor thebenefltof;ereditors; (SJ tOsell.mçptga^e-, 
or lease lands for the beneflt of , ^e^atees, or for the purpose of saitisfying 
any charge thereon; (3) to receive the feàts and ptonts of lanàs, anâ 
apply them to the use of any persiâh dùniijg the iife of âùch përàon, or foi: 
any shorter ternie siibject to the ïules ptescribed in the last preçeding 
çhapter ; (4) to receive the rents and profits of lands, and to accjunul^te 
the same, for the beneflt of any married woman, or for any of the purposes 
and within the limita prescribed in the preceding chàpter ; (5) for thè 
bénéficiai interestB of any per*)n ox personsi yThen such trust "ia AiUy 
expressed and clearly deflned upon the face of the instrument creating it, 
subject to tlie limitations as to time prescribed in this title. " 

It is understood that this is a literal copy of the New York 
statute, except that the fifth subdivision has been added in 
this state, and is not found in the^ statute of New York. The 
instrument of eonveyance in question: has reeeived the atten- 
tion of the courts of New York in litigation arising thereon in 
that state. Heermans v. Rohertson, ôi.'N. Yi 332; Fellows v. 
Heermans, é Lansing, 230; 13 àbb. Pr. Eep. (N. S.) 1.; . 

In Heermans v. Robertson, supra, the f aot was, that af ter 
the exécution of the trust eonveyance from Fellows to Heer- 
mans, Fellows sold to Eobertson a pprtion of the lands em- 



brfeceâ in the' trùôt àmâl ■■■ EôbBrtson ^?ent into possessioa 
liôèèt^Ms'cohtraCt ofisàlb, and after Pellows' deàth Heer- 
ijitfUs'ifetoiight èjèetrùent'to recover poaseasioa of the land. 
The'iOotiil' héld' thât, fesaflcedÏBg the plaintiflfin the action 
becartié' seized uïider tîie 'tîMlst' conveyance of an estate in the 
Mkidé in trust for teadiitg, with power of sale, as Fellows was 
efltitlôd tb'réceiw to Bis own use ail receipts from sale dur- 
ing hiedife, atid as bis édùlld haveoompelled an exécution of 
thë tt*ii6t by-à ëale, hë haviiig,; instead of resorting to acourt 
Of iëqiiîty for'thaf pUBpôsé, iaade a sale.lhusaccomplishing 
thë' saaiè réBûlt, Eobértsoii', not being in default, was in 
éqtiity etititléd to hQld the pf émises as agailist the plaintiff- 
Two va thê judgea, JPolgeif aûdRapâllo, place their judgment 
exprèssly on'thë' gïôtfiïd' that, tinder his coûtract with Fellows,, 
îtobertsoU -ëStablished 'àfl équitable defence to the action.. 
Threë of the 'judgëàj'Mlefti Andrews, and Miller, go fnrther,. 
and hold that no express trust waB'ci-eatedby the instrument 
to corne into. efffict at: the, death of Fellows; and, although 
thëy do nbt décide th'é point, strongly indicate it to be their 
jieyf tïiat^ no express tr^ust is.declared in the instrument foV 
any ,of the.purposesfQr whiçh, by the law in New York, such 
trusts maybe created. Earl, J., dissented, and was of the- 
opinion that the conveyance vested in Heermans the legàl 
title upon a vàlid trust. ' , ,.,, i 

i.In Fellaivs v^ Heermans, supra, H waSiheld by the suprême 
court of New York, one of the judges dissenting, that if the pro- 
vision in the deed of October lOth, with regard to sale of tHë 
lànds, was= inoperative as a trust, the provision for renting the 
landS and ■ applying the avails would, nevërtheless, stand as 
a vaM trust tt) reeeivethe rents and profits; and, further, 
that the cdnveyance contained a valid power in trust. 

It is të be berne in mindthat thèse décisions are based 
upon a construction ef the statute of New York, and although 
the opinions of the judges infliéâte that they had many doubts 
%s to the operativeeffect that should be given to the. convey- 
ance in question, I think it a fair déduction from the décis- 
ions thatj in New Yorkjithis instrument could not be upheld 
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as declaring an expre^a. trust; for anyoftliô'purppaw for 
which, by the law of tljat .sta^e, 8uoh',trq8tBiOa3Q; bâ creatèd. 
And, in considering th^ qi^estipn .hère, ray QT^ixiion-dB that 
suppoft for thi£f conveyaiice çaust bp found, if'at.all, jii the 
fifth subdivision of the statute of tbis state, ■vyhioh ia ûotoon- 
tained in the îîew York statjate, j,nd whioh.authorizes the 
-création of an express trust "for the bénéficiai interests of any 
persan or persans , when such trpst, is f uHy; expressed and clearly 
definedupon the face of the instîjtfmentcreatingit." Tôuchr 
ing this clause in the Wisconsin statute of uses and trusts, 
Chief Justice Dixon, in Goodrich v,. The City of MUwaukee, 24 
Wis. 430, says that — 

; " It is not f ound in the> statiite çjE , New Yai-k, aiid .flrst appeared in this 
State in the Revised Statutes of 1849. The addition of that subdivision to 
the four wliich précède it, and which are found in the statute of New 
York, establishes, as it was undoubtedly intended to do, a policy in this 
State upon the subjcct of active trusts entirely différent ïrora that whicli 
prevails in the state of New York. It shows very clearly that no active 
trusts were intended to h'e affected or abolished by an}/ provition of the statute, 
though the language of some of ils sections, literàlly construed, may be 
broad enough to iiiohide them; but that any such trust ma,y siÙl be cre- 
atèd, when, in the language of subdivision 5, ' it is- fully expressed and 
clearly defined upon the face of the instrument creating it.' " 

It follows.therefore, that; if this provision of the Wiscon- 
sin statute authorizes such a trust as is created by the 
conveyance in question, the décisions in New York before 
cited are inapplicable. Does the conveyance déclare an ex- 
press trust of a nature covered by this subdivision of the 
statute? It is a conveyance for a speoified considération to 
the plaintiflf, Heermans. It directs , the grantee to sell the 
lands by retail, with covenants of warranty. It provides 
f urther that until sale such part of the lp.nds as the grantee 
can rent shall be rented for the best priées obtainable. It 
contains a direction to coUept the grantor's debts, and finally 
provides that the avails of the estâtes, real and personal, 
shall be paid and distributed — First, to defray the expenses 
pf the trust ; secondly, to pay =to the grantor during his life, or 
to appropriate to his use, under his direction, the residue of 
ail moneys received; and, thirdly, after his d6cease,;and the 
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payment of bis debta and the eïpenses of the trust, to dis- 

tribute the residae as dii-eéted in a writing supplementary, to 

be thereafter exeoutôd, br/'in case Such writing is not exe- 

cuted, to his hoirs* Thôti, bytheBupplementary instrument 

of Odtober IStfa/apecifie diètribufion of sueh residue af ter the 

death of the grantor, arûtog viarious relatives, most of whom 

are named, was'dîreeted'. ' Of course the two instruments of 

Oetober lOth and 15tli'aré'tb be considerèd toëéther, and as 

one instrument ; ànd, notmthstanding 'the able ài'gument of 

the learned counsel for the défendants, I am ôlearly of the 

opinion tbat'a valid trust was dëtiîared in thèse instruments 

under the fifth subdivision of the statute of thig state. Thàt 

subdivision,: it will be obsôrved, authorizes the création of an 

express trust'f or' the bénéficiai interests of any persan or per- 

éons. Surely there was hère expressly declared au active 

trust for the bénéficiai interest of the grantor during his life, 

and of other persons after his death; Apt and proper térins 

are used in the conveyanoe to pass the title. Undoubtedly 

it was the intention of the grantor to convey the title, for he 

says that from the infirmities of advaneed âge he dèems it 

best to make thë ëonvéyàhcè, and words ample to convey the 

f ee- ând to dives't the grantor bf his titlë are used in the grant- 

ing cladse. ■ ■ j 

There was a trust td reeeive thé rents and profits andàpply 
them to theu'se ôf the -grantor, because from an authority to 
rent must be implied an authority to receivô the rents. 
There was a poiipei to seH and to âipply and distribute the 
estate. The trusts Wéte activé, and for the bénéficiai inter- 
ests of designatôd pefsonâ. For certain purposes they sur- 
vived th'e death «f the grantor, and were, I thihk, of a nature 
embraced within the Wisconsin statute, the language of which 
is so broad as to remove the difSculties arising_ under the 
New York statiité, and to make sueh discussion as was in- 
volved in the New York cases unnecessâry. Biit it is con- 
tende^d that the trust attempted to be created by this convey- 
anoe is not fully expressed and clearly defined upon the face 
of the instrument. Undoubtedly the trusts are sufficiently 
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expressed vand deûneà m îsni-da they relate to F«Uows, the 
grantor.. TMswas not questioned on the argument.;; After 
the d«cèase of OPelldws-ibiwasi provided that his debts and 
tïie expansés of the t^ust should be paid, ànd tlien that the 
residue shoald be distribJdted as diiected m;a Bupplementary 
instrument to be «xecuted.' By that instrument the grantor 
directed — Firafi the paymentjof. certain iifeiannuities to sïb- 
t'ers, brothers, nephews, nieee&, . and otker relatives, ail of 
•whom ar« namedî.«econilj/iithat Heermans- "convey to the 
children ©f my nièce Phebe'Wynkoop surviving mei-*iith a 
life estate to the said Phebe Wynkoop, the faf m on Whieh she 
now résides, " etc. ; thirdly, that oon^eyance be made to Nile 
■F. Wyntoop of a certain other farm, and that his brother 
Sylvaiius Fellows and wife, or their survivor, shall have:the 
use of certain propertydescribed; /oMriWi/, that the residue 
of the avails of bis estate shàll be divided equally among his 
nephews and nièces, ail of whom are naméd; and as part of 
this residuary clause it is provided' that "the shares of such 
of the afoïesaid jesiduary shareholders as shall hâve died 
prior to i my death shall be distributedtp their. children, re- 
specti*fely, aecqrding to law; or in case that they, or aiiy of 
themj hàvç no child or children surviving me, then .speh 
shareor shares shall be extinguished'and ignored in the dis- 
tribution." ,; '. : 
As before» stated, the two instruments of October lOth and 
15thjmuet be treated as ©ne instrument, in arriving at the. 
entirQ trust which they create. As to ail the beneûciaries 
named in the Bupplementary instrument, there can be no 
doubt that the trustas sufficiently expressed . and defined. 
But itis daimed that the persons who are to take under the 
second clause of; the instrument, and those who are to receive 
. property under the residuary clause in case any of the per- 
spns named therein die before the decease of the grantor, 
should hâve been desigûated by name, and that this omission 
leaves the trust so far uoexpressed and undefined as to inval- 
idate the instrument as a oonveyance in trust. • I am unable 
,to concur in that.viev?, Most of the ultimate récipients of 



the properfy rireinamed, and^tbe proportions tbey are to re- 
çoive are stated. The trusts ifire ail alearlydefined. In. the 
two instances in "which it iff pEovided that distribution shàll 
be ûiade among the. childrénof certain persbns, there is désig- 
nation of a class of beneficiaries. : The gràntor in such a caae 
could not know when; the trust ià created, who of the class 
whom he desired Jo share in his property might be living at 
his death, or the names of sueh persons, or •yhether there would 
be chiidren of some othef benèfioiary named sarviviog him; 
■and Ido not think it is theiineaning far intention Jof ihe stat- 
uteithat the failure to name in eVery instance the perëon whom 
he might désire in certain cbntingenoiea to ultimâtely share 
in his estate-^the class in which such persôn would belong 
being specifiçally designated— should be held to defeat the 
conveyance as a valid trust instrument, on the ground that it 
does not fully express and clèarly define the trust ;■ aud, on the 
whole, I am of the opinion that by the instruments in ques- 
tion an active trust, valid' uhder the statute, was créated, and 
that the plaintif was made the trustée of an express; trust, 
clothed with the légal title to the premises in controversy. 

The remaining question as, hâve the défendants established 
aparamount title? The proofs show that Levi J; Merriok 
riéver acquired a title by conveyanoe from Fellows. He held 
a bond for a deed, and entered into possession thelreunder. 
;It is also proven that he eut timber on the premises, and, by 
. Personal acts of occupancy and use, and by varions lettings 
of portions of the land to other persons, he maintained the 
possession of an ostensible owner for a long séries of years. 
In May, 1857, he received from Worthington a deed of the 
entiré tract, but the évidence does not show that Worthing- 
ton ever had any title. Merrick tindertoôk to sell certain 
parcels of the land to third parties, but the contracts were 
never consummated because he could not convey a clear title. 
It will be noticed, àlso, that the deed, from Worthington was 
made long before the instalments of purchasé money were 
due under "the contract of purchasé from Fellows. There is 
no prdof that Merrick ever paid any portion of that purchasé 
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monôy. Où the; contrary, the tes'timony tends 'to affirma- 
tiyely showî tliati lie paM; iipthingi ànd t^ efforts made in 
1864 tofflbtain payment wére tinatailing. For làanyiyears, 
wîiih two oritiireè eiceptîons, the)ilatids wete sold for unpaid 
taxes, atid Fdlowsj hy.his agent j redeômed tliem ffom the. 
tax sales. It is nevértheleas true, and this was hardljr dis- 
puted.OH the trial, that Merrieifc Bteàdilyiiexereised acts iof 
possession, and dealt with the land : as thô claimant of ili^j 
titlel >7 (One of the plaintiff's mfciésBés-*»n'MoGonnell*-^testifi6S, 
howeverj tbîtt in 1865 Merrick toid Mm be went into possési' 
sion by virtue of ' the contraét "■witbi Bellows màde 'inulMT, 
aad that he bad iout timber, ëleared a part: of the land.t and 
rénteà a part. >HeteBtifiefe,'aléo^ -that Merïiôk admitted to 
him that be had paid nothingién the 'eontrà^tj and bad not 
kept the taxes pajd; thaï iMeipick' oflered to relibqûish ail: 
claim for $500, and tbought'bimself entitled to that sum^for' 
clearing a part of the lahdv;' Tbe proof also shows that at the 
same time McConnell,asitheïa^nt of Fellows, redèemed tbe 
lands frpm Tarioue tax sales, .i 

Tbis testimony was bbjeéted tS on tbe ground that MerricK 
is dead, and that évidente of^ conversations betwesein him an4 
Fellows' .agent is inadmissible under tbe Wisconsin statutei 
Sections 4069, 4070, Eev. St. Wis. But it is olear, I tbink, 
that the objection is ndt sustained by tbe languagé or the 
méaning of t^ie. statute. Npw, the statute of tbis gtate, in 
relation to adverse possession, provides that "wbere tbe oo- 
dupantv or those under whdm he daims,' entered into the pos- 
session of any promises nndér.claim of titlo, exclusive of any 
ather right, toimdihg sucb.claim upon somô written instru- 
ment as being a conveyance of the promises in question, ^ 
* * and there has been a continuai occupation and pos- 
session of tbe premiseê inûluded in such instrument * • 
f Under such çlaim for 10 year8> tbe promises s6 included. 
sball be deemed to hâve beeç 'ield adversely, * • *" 
and snch adverse possession (ia dèôlared a bar to anlactionfôf 
tbe! reoovery bf such/ real estate or the possession thereof. 
Ftiçtibfir, the statute proTide8.tbât"wbep,' there bas been an 
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aqtaal, contiQQed oocupalion of any premises under a çlaimr 

o{ title, exclusive ofany other Hffht, but not foundedmpon any 

written instrument,, * t f tbe .premises SO' aetuàlly 

ocbupied * * ■* , shalli,b6)deemed to be heldi adversely/' 

and such an adverse possession, eontinuing for 20 : years, 

shàill bar an action for the Moovery of the «state. 

•Dnder thèse statutéé it is dear that the possession iclaimed 

toiibe adverse must be undec a daim of title whieh is; antag*; 

onistîc to the former owner's titlé. . It must be siich as iavolves 

the absplute répudiation of the original titlè, and it mustbe 

a 0laim df title» whetheir' fouijded upon a written instrument 

oir not, exclusive. of any otherrighti Now> theré aire à few.; 

leading principlèsi of laiir ap.plioable to the présent case iiiiloh 

must not be oyerlooked.. Evddenèe:of adverse posèession la: 

aiîways to be coDistrued strîftily» and every presumptiohis^io 

be>made in favor of the truôiowher, Such possession ds not 

to be made out by inferenoe, but byiclear and positive piroof. 

Sydnory. Palmer, 29 Wis. SSI-tZ,' -and. cases cited, '; • 

"Toconstitute a valid and effectuai adverse possession, the poisedsion 
must be hostile in itsinceptipn. , *,[ % * ^ No possession can he adveTse, 
exeept the person in possession holds for himself , to the exclusion of ail. 
others, and urider a claim of titlé Which' is edtireJy antagoniàtid 'to tïiat of 
the trae owner. The claim of title musi Bei«(i<>ej'»è to that of the'èyîrii- 
ant, and not in any mànnfr subserv1jen% tp the titte Of thp tottèrJ.'i , , T\yler 
on Eiectment, 874. ," Where it commer^ççs under acknowledgment jotthe 
right owner's estatej the possession wiïl retain its priginal'qiiality throligh 
any succession of oc<iupants''of the Ittnd, and will bepirèsumed tobe in 
subservienceto therightfulinteres*."' id. 860. ' ■ , 

The character of one's posseasion. of land is determinjBd 
bythat of bis entry, unlesahe.hasigiven the party holding- 
the title under whioh he enterèd, notice of bis intention nbt 
to hold under that title, or unléss there h as been a légal évic- 
tion, and possession taken or eontinued uhder a paramount 
title. Quinn v. Quinn, 27 Wiff; 168. ; One who enters under a 
oontraetof purchase is estoppedfrom denying the title ofhia . 
vendor so long as he retainls spossession under the contract. 
Miller T, Larson, IT Wis. ôM; Quinn v. Quinn, supra; Jack' 
son ex detn. v. Walker, 1 Gowen, 637. A party in possession; 
of lands, reoognizing the title of a claimant, and agreeingib 
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purchase, may subsequently deny such title, set up title in 
himself, and show that his acknowledgment vras produced 
by imposition or made under a misapprehension of hisrighta; 
but a party entering into possession under an agréement to 
purchase, canhot dispute the title of him under whom he 
enters until after a surrender of the possession. Jackson 
ex dem. v. Spear, 7 Wend. 401. 

Now, it cannot be claimed that Merrick's possession was 
hostile in its inception. It began in subserviènce to the 
interest and title of Pello ws. Such having beeh its charaeter at 
the time of his ehtry, Merrick's possession thereafter retained 
its original quality, because there never was a légal éviction 
of Pellows under a paramount title, nor was notice given to 
him of Merrick's intention to hold under such a title, nor waà 
there ever a surrender of the possession whioh flowed from 
the original entry. There was not an entry intb possession 
by Merrick under the présent claim of title, exclusive of ahy 
other right, which the statute makes essential whether the 
possession be of 20 years under a claim not founded upon a 
written instrument, or of 10 years under a claim founded 
upon such an instrument. And, under the authorities, the 
case seems clearly one, especially in the light of ail the testi- 
mony, in which the défendants are estopped to deny the title 
of Fellows and to assert paramount title by adverse posses- 
sion. The alleged possession under the Worthington deed 
began after the contract with Pellows was made, and after 
the entry under that contract, and, as has been shown, the 
testimony discloses acts and admisBions by Merrick which 
point to thé conclusion that he held under his contract. 
Further, it is shown that in 1876 Merrick took prooeedings 
under the statute of this state to acquire a tax deed of the 
promises, and in the af&davit which the statute required him 
to make, and which is part of the prooeedings, he swore that 
the owner of the land was a non-resident of the county of 
Milwaukee. It was argued by defendant's counsel that by 
this allusion to the owner he meant himself; but that is 
quite inconsistent with the nature and reason of the transac- 

v.7.no.5— 37 
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tîon. The witness McGregor testiûes that wben, as the at- 
torney of Pellows, he called on Merrick in 1864 to effect a 
settlement, Merrick exoused himself from payment on the 
ground that he had not reoeived a deed of the land as prom- 
ised, and had in conséquence sustained injury. Indeed, the 
circumstances tend strongly to show an estoppel resulting 
from express admissions and positive acts made and done in 
récognition of Pellows' title. It is true that a long time has 
elapsed since Merrick's possession began, but that cannot 
help the defendant's case unless it was a possession upon 
which a valid claimof title could be founded within the prin- 
ciples of law already adverted to. Particular attention was 
called to the release of this land from the lien of a judgment 
against Worthington, executed by the bank of MHwaukee, and 
in évidence. This, it may be admitted, is a ciroumstanoe 
tending to show that it was at least supposed at the time 
that Worthington held the title. But there is no proof that 
he did in fact hâve the title, and it is a noticeable feature of 
the proceeding that the bank judgment was recovered within 
six months after Merrick took a bond for a deed from Pel- 
lows, and before even the first instalment of the purchase 
money was due, and after Worthington had undertaken to 
convey to Merrick. 

A pencil mémorandum, made, I think, by Fellows, is in 
évidence, and is to the effect that Worthington sold the land 
to Merrick, but under objection, on the part of Fellows, to 
giving title until $1,000 was paid ; that Worthington gave a 
writing of some sort, and then, to make it safe, he was to 
take the title, and himself give personal security, and Mer- 
rick's note in addition ; that, because Merrick would not give 
real estate security, he (Fellows) thought it best to take 
Worthington' s mortgage and Merrick's note; and then, he 
says, the papers were nearly a year at Milwaukee for that 
purpose. The mémorandum is not sufficiently fuU to quite 
explain itself, but to the extent that it is self-explanatory it 
indicates that the arrangement it speaks of was never carried 
out, and at ail events it is insufficient to satisfy the mind 
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that the title to the land was conveyed by Fellowa to Worth- 
ington. 

I bave examined the cases oited by défendants' counsel, 
ànd do not find tbat they are in conflict with the principles 
before stated and that seem to be controUing hère. One of 
them (Griswold v. Butler, 3 Conn. 227) holds, what would 
hardly be disputed, that where a person takes possession 
under a paroi agreement for a purchase, and paya for the 
land, or purchases it and takea a deed which is defective, 
the possession of the purchaser which ensues is prima fade 
under a claim of title in himself, and is therefore adverse. 
That is not this case ; beeanse Merriok neither took a deed 
from the true owner nor paid for the land. 

Without further discussion of the questions involved, I am 
of the opinion that the title to the lands in suit should be 
adjudged to be in the plaintiff, and that he is entitled to 
recover possession. 



NiCHOLS and others v. Beaed, Collector. 
(Gireuit Court, D. Mastachusetts. Maf 21, 1831.) 

1. Impoiits— WooL Web— Rby. St. } 2504, Sohbd. M, p. 477. 

Certain imported merchandise, made of Indla rubber, wool, and 
cotton, and used for gores, or gussets, in the manufacture of congreas 
boots, was invoiced as wool gusaet, or wool terry, and entered as 
■wool web. Séld, that such merchandise was " webbing * * * 
composed wholly, or in part, of India rubber, not otherwise provided 
for," within the terms of section 2504 of the Revised Statutes, (Sched. 
M, p. 477, 2d Ed.,) and were therefore onlj subject to a duty of 35 
per cent. — [Ed. 

Charles Levi Woodhury and J. P. Tucker, for plaintiffs. 

Geo. P. Songer, U. S. Att'y, for défendant. 

LowELL, C. J. The faota in this case are agreed. The 
plaintiffs imported into Boston certain merchandise in- 
voiced as wool gusset, or wool terry, and entered as wool 
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web, upon wWch the oollector assessed and exaoted a cus- 
toms duty of 50 cents a pound and 60 per cent, ad valo- 
rem. The plaintiffs insisted that the goods were only sub- 
ject to a duty of 36 per cent., and duly protested against 
the exaction of a higher rate. The merchandise is webbing 
made of India rubber, wool, and cotton. It is known as 
"wool elastic webbing," as distinguished from "union elastic 
webbing," made of India rubl?er, silk, and cotton, and "cotton 
elastic webbing," made of India rubber and cotton. It is used 
for gores, or gussets, in the manufacture of congress boots, 
and without the India rubber would not be adapted for-such 
use. W'ebbing is first mentioned in the tariff act of 1842, § 
5, (cl, 10, 5 St. 556 :) "On India-rubher oil cloth, webbing, 
shoes, braces or suspenders, or other fabrics or manufactured 
articles composed whoily or in part of India rubber, 30 per 
centum ad valorem." This classification bas continued ever 
eince, and the duty has been increased but 5 per cent. The 
suprême court decided, in Arthur v. Davies, 96 U. S. 135, 
that suspenders or braces composed in part of India rubber 
were taxable by their name, and not by référence to any other 
articles of which they might be composed. 

In Faxon v. Rmseïl, in a very brief opinion, which is not 
reported, but a copy of which is contained in treasury circu- 
lar No. 3,970, they applied the foregoing décision to the case 
of webbing. In those cases the contest was between "braces" 
or "webbing," and undesignated articles. In this case web- 
bing is mentioned by name in the one clause, and webbings in 
the other, of section 2504, Eev. St., relied on by the parties 
respectively. 

Eev. St. § 2504, Sched. M, p. 477, (2d Ed.,) re-enacts 
the act of 1842, or its successors, as foUows : "India-rubber 
articles, composed of. — Braces, suspenders, webbing, or other 
fabrics, composed whoUy or in part of India rubber, not other- 
wise provided for," to a duty of 35 per cent. This is the clause 
cited by the plaintiffs. "Webbing is named in two othei 
clauses of the same section, which are admitted to be inap- 
plicable. Thèse are as foUows, (sched. Il, p. 469:) "Bilks 
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and sUk goods. • • • Silk vestinga, pongeea, shawla, 
scarfs, mantillas, pèlerines, handkerchiefs, Teils,laees, sbiris, 
drawers, bonnets, * ♦ ♦ -webbing * • • and 
ready-made clothing of silk, or of which silk is a compo- 
ponent material of chief value," 60 per cent. If there were 
Bome silk in the plaintiffs' goods, they would not corne under 
this enactment if there were any India rubber in them. Again,' 
in sched. M, p. 482: "Webbing composed of cotton, flax, or 
other materials, not otherwise provided for." It is admitted 
that the goods were not assessable under tbis part of the sec- 
tion. 

The assessment was made by virtue of Schedule L, p. 472, 
taken from the wool tariff act of 1867, as follows : 

" Webbings, beltinga, braids, galloons, fringes, gimps, cords, cords and 
tassels, dress trimmings, head-nets, buttons, or barred buttons, or buttons 
of other forms for tassels for omaments, wrought by hand or braided by 
macliinery, made of wool, worsted, or mohair, or of which wool, worsted, - 
or mohair is a component material, — 60 cents per pound, and, in addition 
thereto, fîO per centum ad vcdorem." 

It is not easy to construe thèse clauses so as to make them 
consistent with each other. One argument is that this web- 
bing is neither wrought by hand nor braided by machinery, 
but is wov.en in a loom. It is agreed that webbings, beltings, 
bindings, and galloons, are, and were, at the date of the act, 
always so woven. The other articles enumerated in that 
clause are sometimes wrought by hand or braided by ma- 
chinery, whoUy, or in part. Now, if thèse qualifying words, 
"wrought by hand or braided by machinery," qualify the 
whole clause, thèse webbings are not within it. Such would, 
undoubtedly, be the most natural and obvious construction 
of the sentence, just as it is admitted to be the true construe- 
tion of the words which follow immediately, "made of wool, 
worsted, or mohair," etc.; but when we are informed that 
four of the fourteen articles are not made by either of the 
described methods, we are disposed to say, ut res valeat, that 
the qualifying words may be applied to the last antécédent, 
"buttons of other forms for tassels or ornaments." The col- 
location is the same in the law of 1867, (14 St. 561,) and the 
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facts and arguments do not inform me ttiat there bas been 
a^y décision, or any practice, since that aot was passed, until 
tliis controversy arose, goveming the classification of web- 
biûg which la composed partly of wool and partly of India 
rubber. 

Again, it may be said that ail the articles mentioned in 
this clause are articles of dress, or of trimming and orna- 
ment ; and that, by the rule of noscitur a sociis, the webbings 
(it is webbing in the singular in the India-rubber clause) 
may be held to be certain particlar kinds of -vfebbing, used 
for similar purposes. 

A third argument is that elastic webbing bas been classi- 
fied with suspenders, etc., under the India rubber-clause, for 
nearly 40 years, and that it eannot be supposed that con- 
gress, in enacting the wool tariff of 1867, intended to change 
it. If, then, the clauses would, upon their face, appear ré- 
pugnant, the wool clause should be construed to refer to web- 
bing which contains wool, and does not contain India rubber, 
especially as the latter is a very spécifie and limited class, 
and as the goods in question dérive their usefulness entirely 
from their elastio quality. The words in the elastic- webbing 
clause, "not otherwise provided for," seem to refer to other 
fabrics of India rubber, such as shoes and boots, which are 
mentioned two lines lower down, and pay a smaller duty. 
I gave too much weight to that qualification in Faxon v. Rus- 
sell, and was corrected by the suprême court. Though the 
wool clause was historically later in its origin than the India- 
rubber clause, they stand together in the Eevised Statutes, 
and form part of one contemporaneous enactment. 

Steadiness in the rules and methods of taxation is very 
important. On the part of the United States the argument 
is very strongly urged that the wool tariff was intended to 
provide for every article known to commerce which is made 
in whole or in part of that material, and to repeal ail other 
laws which assessed a duty on anything of that sort. I find 
it very difficult to reconcile thèse provisions of law, or to say 
wnich must be preferred. Upon the whole, in considération 
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of the spécial character of this elastic webbing, which déter- 
mines its use, and of its having been classified ever since 1842 
in a small class of elastic goods, and so treated by the su- 
prême court, I do not feel justified in changing the classifica- 
tion, and therefore hold that thèse goods were subject to a 
duty of 35 per .cent. 

In compliance with the stipulation of the parties, the case 
must be sent to an assessor to ascertain the damages, and it 
is so ordered. 



In re Bbae and others, Bankrupts. 
{Circuit Court, S. D. New York. April 26, 1881.) 
1. Iw RE Beah, 5 Fed. Rep. 53, Affibmed. 

In Bankruptcy. 

George Bell, for Holmes, Booth & Haydens. 

F. W. Hendricks, for the assignée in bankruptcy. 

Blatchfobd, C. J. It must be held that the district court 
was right in deciding that the pétition in bankruptcy was 
filed as early as 12 h. on the eleventh of March, and there- 
fore before the exécution reached the sheriff, That being 
80, the créditer acquired no lien by virtue of the exécution 
as against the assignée in bankruptcy, and the order of 
January 22, 1881, was correct in dismissihg the pétition 
of Holmes, Booth & Haydens, with costs, and the prayer for 
its reversai must be denied, with costs. 
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In re Lissbuegeb. 
{Oirewit Court, 8. B. New Torh. April 11, 1881.) 
1. In bb LissBURGiBR, 2 Fed. Bbp, 153, Affiembd. 

In Bankruptoy. 

John F. Dillon and M. H. Regenshurger, fof the review, 
R. D. Benedict, and J. F. Malcolm, opposed, 
Blatchfoed, g. J. I hâve carefuUy considered the ques- 
tions in this case, and am of opinion that the order made 
herein by the district court, bearing date April 3, 1880, and 
spoken of in the pétition of review as having been made and 
entered on or about April 6, 1880, was a proper order, and 
that the prayer of said pétition must be denied, with eosts. 



HAMMEESOHIiAG V. SOAMONI. 
{Oircuit Court. S. D. Nm York. April 16, 1881.) 

1. Ke-Isbue No. 8,460— Patent No. 209,393— Impbovbments in Wax- 

rsa Papeb — Motion for Preliminaey Injunction — iNFurNOB- 

MBNT. 

Re-issued letters patent No. 8,460, granted to Siegfried Hammer- 
schlag, October 22, 1878, and letters patent No. 209,393, granted to 
Siegfried Hammerschlag, October 29, 1878, for " improvements in 
waxing paper," to render it water-proof, héld, infringed as to the 
flrst, second, third, and flfth claims of the former, and as to the flrst 
and second claima of the latter, upou a motion for preliminary injunc- 
tion. 

2. Invention— La ws of Nature. 

The arrangement of machinery is desîgned to secure the opération 
of law3 whose opération is certain to follow suoh arrangement of it, 
and those certain laws are the laws of nature ; and it is because those 
known laws are certain to follow such an arrangement that the 
arrangement is made. The arrangement is none the less an inven- 
tion because it brings into opération the laws of nature. 

3. Pioneer Patent— Construction. 

A patent being a pioneer and foundation patent, both as to process 
and machine, is not to be construed as confined to spécifie détails, if 
it fairly admits of the libéral construction to which such a patent is 
entitled. 
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4. Patent— Utilitt— Construction. 

Where, previous to the invention, the article was not capable of 
being made by a machine or mechanical process then known, and 
being- made by hand was too expensive for gênerai use ; and wbere, 
by reason of the invention, the article is made of superior quality and 
greatly cheapened in priée, and on thèse accounts haa created a new 
branch of industry, — the patent securing such inrentioa m ^entitled to 
a libéral construction. 

In Equity. 

Frost de Coe, for plaintiff. 

Kitchen é Brown, for défendant. 

Blatohfobd, C. J. This is a motion for preliminary in- 
junction on two patents. One is a re-issue granted to the 
plaintiff October 22, 1878, No. 8,460, for' an "improvement 
in waxing paper;" the original patent. No. 193,867, hàving 
been granted to him August 7, 1877. The spécification of 
the re-issue says : 

*' The object of this invention is to apply paraffine or other wax to 
paper, to render the same water-proof . This paper is adapted to confec- 
tionery, to prevent the adhésion of articles, one to another, or to the 
paper, and the paper may also be used in wrapping butter, cheese, cut- 
lery, and other articles requiring a water-proof protection. My improve- 
ment relates to a means for heating the wax, applying it to the paper, 
spreading or difCusing the wax into the paper, removing surplus wax, and 
then polishing the surface prier to winding the paper upon a réel. In 
the drawing, ligure 1 is a plan view, and figure 2 is a longitudinal section 
of the apparatus employed by me. The cylinders, a, b, e, are hoUow. * * 
* Each cylinder is supplied with steam to beat the same to the desired 
température, as in a calendering machine. * * * There is a trough, 
n, beneath the cj'linder, a, into which paraffine or other wax isintroduced, 
and the proxiraity of the rollers, a, b, to this trough insurea the melting 
of such wax, and the surface of the cylinder, a, takes up a layer of wax 
and applies it to the web of paper, «, that is drawn ofE the réel t and 
wound upon the réel w. The scraper, x, is applied to the cylinder, a, be- 
tween the wax trough and the place of contact with the paper, to remove 
surplus wax, and only allow a uniform layer of wax to adhère to the 
heated cylinder, a. The paper passes beneath the heated cylinder, b, with 
the plain surface of the paper next to the heated cylinder. This serves to 
beat the paper, and melt and diffuse the wax throughout the fabric of the 
paper, so as to render it thoroughly water-proof. The paper now is 
drawn over the stationary scraper, l, to remove any surplus paraffine, and 
then it is brought over the heated cylinder, c, with the waxed surface in 
contact therewith. By this cylinder, c, the paraffine is again fused and 
spread into and upon the surface of the paper, thereby ironing and 
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smoothing the wax, and glving to the same a polished and uniform ap- 
pearance, and the surface of the heated cylinder, c, by préférence, travels 
in the opposite direction to the paper with whieh it cornes into contact. 
The paper prepared in tliis manner is saturated and rendered trans- 
parent, or nearly so, by the action of the wax, and it is a new 'article of 
manufacture adapted to varions uses in the arts as aforesaid." 

The claims are as foUows : 

«•(1) In a machine for applying wax to the surface of paper, a heated 
cylinder revolved within the trough containing ihe wax, and acting to 
heat the wax and apply a layer to a web of paper, substantially as set 
forth. (2) The method herein specifled of applying wax to the sur- 
face of paper, consisting in transferring the melted wax from a trough 
. to the paper by a roller, moving the paper in contact with such roUer, 
and removing the surplus wax by a scraper, substantially as set forth. 
(3) In a machine for applying wax to the surface of paper, the heated 
cylinders, a and b, in combination with the trough, n, and scraper, l, 
and ; means for supplying paper, whereby the heated wax is applied 
to one surface of the web of paper by the roller, a, and afterwards the 
paper is heated at the other surface, to draw the wax into the paper, 
substantially as set forth. (4) The heated cylinders, a, b, e, in combina- 
tion with the trough, n, the scraper, l, and mechanism for revolving the 
cylinder, c, in the opposite direction to the movement of the paper with 
which it is in contact, substantially as set forth. (5j The method herein 
set forth of waxing j)aper, consisting in spreading the wax upon the sur- 
face, heating the paper from the opposite side, to spread and fuse the wax 
into the fabric of the paper, removing the surplus wax, and remelting 
and polishing the wax upon the paper, substantially as set forth." 

There \b no dispute as to the manner of the construction 
of the defendant's machine, in so far as it is alleged to 
infringe the said re-issue. A lettered drawing of it is fur- 
nished, with référence to which the description of it, as 
given by the plaintiff's expert, is as foUows : 

A indicates a réel containing a web of paper, P, to be coated with wax 
or paraffine. B ', B, are guides, being small wooden rollers, over and 
under which the paper passes on its way to the machine. is a steam- 
heated cylinder, about 10 inches in diameter, revolving in a trough con- 
taining melted wax or paraffine. At one side of said cylinder, extending 
the whole length thereof , is a wooden bar, E, padded with felt, and forci- 
bly held against the cylinder, U, with a constant pressure, and serving to 
prevent more tlian a given quantity of wax or paraffine from being car- 
ried up to the paper. Close by, say about six inches therefrom, is a hori- 
zontal platèj F, soinewhat wider than the paper and about 18 inches long, 
heated by a number of steam-pipes, g, beneath it. This plate, F, has a 
grôove, h, A', iû its upper surface, ail around its margin, about one and 
jne-half or two inches from the edge thereof. One end, /, of the plate is 
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set lower than the other, and iïi the groove, U, at that end, are a ntimber 
of holes (seé dotted liaes) which allow wax taken ofl the iinder side of the 
paper, passing over the platp, td pass through. Upon this heated' plate, 
F, and receiving heat therefrom, are two difEusers, J, /. Thèse are bars 
of wood covered with thick felt, and with cloth over ail. They are long 
enough to reach entirely àcross the web of paper, and are about four 
and a half inches wide and two inches thick. Immediately beyond thèse 
diflusers is a brush, K, having at each end a trunnion playing in a slot in 
a standard, there being one standard on each side, and the trunnions per- 
mitting the brush to rock or incline. The difEusers, J, are weighted, and 
they and the brush, K, rest on the paper, and occupy about one-half of 
the surface of the plate, and serve to hold the paper in close contact 'with 
the plate. Beyond the further edge of the plate, but not far from it, is a 
steam-pipe, M, one and one-fourth inches in diameter, reaching entirely 
across the machine from side to side, the upper surface of which is flat and 
dressed smooth for half an inch in width. The opération of the machine, 
as given by the plaintiff's expert, is as foUows : The steam is flrst tumed on, 
and the entire apparatus is properly heated, bef ore commencing to run the 
paper through. The web of paper on the réel, A, passes flrst over the guide, 
B ï, and then under the guide, B, and thence, in a slightly upward direction, 
to, over, and in close contact with the surface of the upper side of the 
steam- heated revolving cylinder, C, from wWch the surplus waxhasbeen 
removed by the bar, E, serving as a scraper. The cylinder, G, which actg to 
heat thewas in the trougb, also takes up wax and applies it to the under 
side of the web of paper. The paper then passes to and over the heated 
iron plate, F, with the under or waxed surface in contact with said plate. 
The wax now begins to corne through the tissue of the paper to the upper 
side thereof, which upper side is next brought in contact with the heated 
diSusers, J, J, which, by means of the pressing of their heated surfaces 
on that side of the paper on which the wax is not applied, thoroughly 
Incorporate the wax into the substance of tho paper. As the paper 
passes on under the brush, K, that device opérâtes to finish the spreading 
and equalization of the wax. The paper emerging from under the 
diffusera, /, J, and the brush, K, and still in close contact with the heated 
plate, F, is drawn across the marginal groove, h, in the plate, which 
groove acts as a scraper, and removes any extra wax still remaining and 
which can be spared, and the paper then passes over so much of the 
heated plate as is outside of tKe groove. Pinally the paper passes over 
and in contact with the top surface of the heated pipe, M. 

It is contended that the defendaat's machine infrînges 
claima 1, 2, 3, and 5 of said re-issue. The infringement of 
claim 6 wiU be first oonsidered. The theory of the défend- 
ant is that the melted paraffine, being very fluid under heat 
and having great penetrating power, when brought in con- 
tact with the thin, raw, or itnsized papér is absorbed almost 
instantly into its pores by capillary attraction; that the 
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incorijoration of the wax into the tissues of the paper is 
completed at and on the surface of the waxing cylinder, and 
during the contact of tho paper therewith ; that the process 
of -waxing is there finished, and ail that remains to be done 
is to polish the paper and make it merchantable ; that the 
chief expense is the waz, and the use of as little of that as 
is possible is secured by means of the pressure of the felted 
bar against the waxing cylinder; that the purpose and resuit 
of the remaining steps in the defendant's apparatus, after 
the paper leaves the waxing cylinder, are merely to keep the 
wax fused so long that the laws of nature shall hâve time to 
diffuse the wax throughout the breadth of the paper;. that 
the passage of the paper over and in contact with the heated 
plate, F, serves only to iron the paper and givé it a smooth 
surface ; that the liquid surface cannot be polished in any true 
sensé, while the paper is passingover the plate, F; and that 
t-hè polishing, after the ironing, is due to friction. In support 
of this theory the defendant's machine was stopped while 
being operated, and a length of paper extending throughout 
the «lements of the prooess was eut out and marked with 
cri)s3-iine8, showiûg the successive parts of it corresponding 
with the successsxve parts of the machine. This length of 
paper is produced. It is çlaimed that this exhibit shows 
that the wax came through the pàper and appeared on 
the opposite surface of it while it was on the waxing cylin- 
der. In connection with the foregoing views, it is contended 
for the défendant that the blocks of wood, J, J, are plaeed 
on the paper solely to keep it in contact with the heated 
plate, F; that they are not heated and do not become hot, 
but simply warm, and can be handled with perfect comfort ; 
that a small pièce of solid paraffine allowed to remain on 
the side of the weights exposed to the plate did not melt, 
while a small pièce of it plaeed on the plate melted atmost 
instantaneously ; that, as far as concerns the blocks, J, J, the 
plate is the source of beat; and that the blocks do not and 
cannot diffuse beat towards the paper and the plate. In 
regard to claim 5 of the re-issue, the défendant contends 
that he does not beat bis paper from the opposite side, and 
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thereby fuse the wax into the fabrio of the paper; that 
there is nothing to depress the web of paper below the level 
of the edge of the groove, h, while it is passing over that 
edge, and so make a scraping action to remove the surplua 
wax; that the wax is maintained in a melted state through- 
out, and so is not remelted ; and that the ironing is produced 
by the friction of the waxed surface against the plate. 

It is admitted by the défendant, that, while the paper is 
passing across the heated plate, F, its previously waxed sur- 
face is maintained in close contact with the surface of the 
plate by the action of the weighted bars, J, J, coated with 
felt, and of the brush. It is plain that the paper, whilô 
passing over the waxing cylinder, not only reçoives wax, but 
absorbs a given quantity of it. The wax may even appear 
on the opposite surface of the paper while the paper is still 
in contact with the cylinder. But it is impossible to believe 
that the subséquent use of the heated plate, the weighted 
bars, the brush, the groove in the plate, and the heated steam- 
pipe, is not because thèreby the wax is thorotighly incorpo- 
rated into and difiused throughout the body of the paper and 
the fabriç made merchantable. Even if it be necessary that 
the wax should be maintained in a melted state to be ironed' 
or smoothed, yet, in this very opération, by the beat which 
is maintained as the paper passes under the weighted bloeks: 
and the brush, in close contact with the plate, the thorough 
diffusion or incorporation of the melted wax into the fabrio 
of the paper is secured. This beat is thus maintained so as 
to secure the thorough heating of the unwaxed surface of the 
paper, and so allow the wax to foUow the pores to and 
throughout that surface, from the waxed surface and through 
the body, and become a uniform body of wax in ail the pa- 
per. To say that the heated plate keeps the wax fused only 
60 as to allow the laws of nature to diffuse the wax through- 
out the breadth of the paper, is only to concède the infringe- 
ment. In ail machinery, the arrangement of it is designed 
to secure the opération of laws whose opération is certain to 
f oUow such arrangement of it, and those certain laws are the 
laws of nature; and it is because those known laws are oer- 
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tain to follow such arrangement, that the arrangement is 
made. The arrangement is none the less an invention be- 
cause it brings into opération the laws of nature. 

It is true that claim 5 speaks of heating the paper from 
the opposite side, to epread and fuse the wax into the fabric 
of the paper; and that, in the plaintiff's patent, the unwaxed 
surface of the paper is next to the heated cylinder, b, while 
in the defendant's apparatus the waxed surface is next to the 
heated plate. But the plaintiff's spécification shows, and 
the fact is plain, that the objeot of the maintaining of the 
heat is to maintain it at the unwaxed surface of the paper, 
so as to di'aw the wax from the waxed surface through the 
body to the unwaxed surfece, by reason of its melted con- 
dition and of the absorbing character of the paper. This is 
expressed in olaim 8, where it is said, that, after the heated 
wax is applied to one surface of the paper, the paper is 
heated at the otber surface, to draw the wax into the paper. 
That is the opération, and the defendant's machine performs 
it by substantially the same meaus, although in that machine 
the waxed surface of the paper is placed next the heated 
plate, because the arrangement of plate, paper, weighted 
bars, and brush is such as to heat the paper at its unwaxed 
surface, and thns keep the wax melted and secure its incor- 
poration and diffusion in the same way and to the same 
extent secured by the plaintiff. Claim 6 is for a process, not 
for machinery. It is a olaim to an art, oonsisting of suc- 
cessive steps, which resuit in waxing the paper. The steps 
specifled in claim 6 are four in namber. AU those four steps 
are practiced by the défendant in substantially the same way 
and the same order as by the plaintiff. The raw paper is 
moved over and in contact with a steam-heated cylinder 
which aets to spread the wax on the surface of the paper. 
This is step one of the plaintiff. In the passage of the paper 
Qver the plate and under the bars, J, J, the action is such as 
to beat the unwaxed surface of the paper where it is closely 
pressed by the bars at the place of contact between the bars 
and such unwiaxed surface, and keep the wax melted and 
thu9 draw and spread and fuse it into the fabric of the paper 
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between tlie wâxed surface and the unwaxed surface, ànd on 
the latter. This is step two of the plaintiff . The drawing 
of the paper, after it leaves the brush, across the groove in 
the plate, allows any surplus wax to drop into the g^ove 
from the waxed surface. This is step three of the plaintiÔ. 
The drawing of the waxed surface in contact with the heated 
plate beyond the groove and then in contact with the pipe, 
M, keeps the wax in such a melted state that the waxed 
surface of the paper is polished. This is step four of the 
plaintiff. 

As to elaim 3, that also is infringed. The heated cylinder, 
C, corresponds to the plaintiff's heated cylinder, a. The 
troughs in the two correspond. The bars, J, J, acting with 
the heated plate, F, correspond to the plaintiff's cylinder, h. 
The groove corresponds to the plaintiff's soraper, l. There 
are means for supplying paper. The heated wax is applied 
to one surface of the web of paper by the heated cylinder, C, 
and afterwards the paper is heated at the other surface, to 
draw the wax into the paper, by the action of the bars, J, J, 
in conjtinction with the heated plate, F. 

Ciaim 2 is infringed. The melted wax is transferred from 
a trough to the paper by a roller, which is a hollow, heated 
cylinder. The paper is moved in contact with such roller, 
and the surplus wax is removed by a scraper. The scraper 
intended by the claim is the scraper x, the office of which is 
stated to be to remove the surplus wax and tô allow only a 
uniform layer of wax to adhère to the cylinder, with a view 
to having the cylinder apply such layer to the paper. The 
scraper spoken of in the elaim is a soraper used to perform 
part of the process of applying the wax to the paper, in its 
initial application. It is, therefore, the scraper x ; but ôven 
if it were the scraper Z, the groove in the plate, F, corresponds 
to that scraper. 

Claim 1 is infringed, because there is a heated cylinder 
revolved within a trough containing wax, and acting to heat 
the wax and apply a layer of it to the web of paper. 

The defendant's expert refers to the foUowing prior pat- 
ents : 
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English patent No. 10,774, to Thomas B. WllUams, dated July 21, 
1845, spécification enroUed January 20, 1846 ; wliat he calls " British Jet- 
tera patent No. 55, of 1862, to John Btenhouse," a copy of which is not 
furnished ; United States patent No. 97,893, granted December 14, 1869, 
(o Cheney and Milliken, assignées of John Stenhouae, and patented in 
England January 8, 1862; English patent No. 5,849, to Thomas Cobb, 
éated September 15, 1829, spécification enrolled March 15, 1830; and 
^Jnited States patent No. 157,068, granted November 24, 1874, to Richard 
J. Edwards. 

But the only statement made in référence to those patents 
as affeoting claims 2, 3, and 5, of re-i6sue No. 8,460, is that 
the plaintiff's scraper, x, is old and is shown in those pat- 
ents. In regard to claim 1, the statement is that "the de- 
vice" is old and is shown in those patents. No reasons are 
given. What it is in those patents that is referred to is not 
pointed out. The scraper, s, is not claimed by the plaintiff 
by itself. It is not asserted that' either claim 2 or claim 3 
or claim 5 is shown or described in any of those patents. 
The burden is on the défendant to make out anticipation. 
The plaintiff's expert states that he does not find claim 1 
or 2 or 3 or 5 in the Williams' patent, No. 10,774, and he 
gives his reasons. He examines an English patent, No. 
1,379, granted to one Edwards in 1872, (which is understood 
to show what is shown in the United States Edwards' patent, 
No. 157,068,) and says that it does not anticipate claim 1 or 
2 or 3 or 5, and he gives his reasons. He also alludes to 
the Gobb patent, and says that it is for making roofing, and to 
the Stenhouae patent, No. 97,893, and says that it shows no 
machine at ail. He also says that neither Stenhouse, nor 
Cobb, nor Edwards, shows a heated cylinder acting to beat 
wax and to apply the wax to paper prépara tory to the subsé- 
quent drawing of the wax into the paper. Certain it is that 
no patent referred to by the defendant's expert affects claim» 
2, 3, or 5, and claim 1 must stand, so far as this motion is con- 
cerned. 

It is quite clear, from the history of the article made by 
the plaintiiï's machine and process, that that article was not 
capable of beiag made by any machine or mechanical process 
before made known. The article existed before and was & 
very désirable article, but it was made by hand and was too 
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expensîve for gênerai use. The plaintiff, beîng in the business 
of making paraffine or wax candies, had his attention di- 
rected to waxed paper, then made by hand. It was the first 
time he had seen it. He was told that it was made by hand, 
and was too expensive for gênerai use, and that it would be a 
good thing to get up a cheaper method of making it. He 
immediately began experiments which resulted in the machine 
and the process which he patented by his original patent No. 
193,867. He was the first person who ever made waxed 
paper by maehinery, or in a continuous web. The total 
amount before made by hand was less than 100 reams a year, 
and it sold for four dollars a ream, and was of inferior quality 
to that made by the machine. Making it cheaper and of better 
quality has caused it to be applied to many new uses, and in 
fact created a new branch of industry. The sale now is 100,- 
000 reams a year, the plaintiff has reduced the price to one 
dollar a ream, and infringers hâve sold it at 60 cents a ream. 
The plaintiff's rights hâve been generally respected, but he 
has sued infringers and stopped some by suit and otherwise. 
Under ail thèse ciroumstances, his patent being a pioneer and 
a foundation patent, both as to process and to machine, is 
not to be construed as confined to spécifie detàUs, if fairly 
admitting of the libéral construction which such a patent is 
entitled to. It does admit of the construction which has 
been given to it, and it is entitled to that construction. 

The other patent sued on is No. 209,393, granted to the 
plaintiff October 29, 1878, for an "improvement in waxing 
paper." The spécification says that the invention is an im- 
provement on No. 193,867, and that "a référence is hereby 
made to the same for a description of the construction and 
opération of the parts, except so far as the présent features 
of improvement." The cylinders, a and 6, and the trough, n, 
are the same in thedrawings of No. 209,393, as in the draw- 
ings ofre-issue No. 8,460. The spécification says : 

" The roUer or cylinder, a, revolving in the trough, n, is heated by steam 
introduced into the interior or otherwise, and the cylinder a is located in 
relation to the cylinder b, and roll of paper, in such a manner that the 
roU of paper is in contact with its periphery for a space of two or three 
inches (more or less) in width, and the speed of the paper is diflerent to that 

T.7,no.5— 38 
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ot the surface of roller, a, in order that, where the paper raoves faster than 
the surface of the roller, a, the roller, a, will spread the paraffine wax in 
a thin layer upon the paper, hecause the heated wax ia maintained in a 
fluid condition by the beat of the roller, and the thickness of the layer of 
wax on the paper to that on the cylinder will be in proportion to the 
relative apeed of the paper and the roller, a, and, if the wax is to be ap- 
plied in greater quantities, the surface speed of the roller, a, ia increased 
so as to be greater than that of the roU of paper, and a thicker layer of 
wax is applied to the sheet of paper." 

Claims 1 and 2, which are those hère concerned, are as 

foUows: 

" (1) The method hereia specified, of waxing paper, consisting in 
drawins; the paper over the surface of a cylinder coated with melted wax 
at a speed différent to the movement of the surface of the cylinder, so as 
to regulate the thickness of the layer of wax by the relative apeed of the 
paper to that of the surface of the waxed cylinder, substantially as set 
forth. (2) The combination, in a machine for waxing paper, of a trough 
for the wax, a heated cylinder for transferring the wax to the paper, and 
mechanism for moving the waxing cylinder at a différent speed of surface 
from that of the paper with which it is in contact, substantially as spec- 
ified." 

The plaintiff's expert, in an affidavit made by him Janu- 
ary 3, 1881, states that the defendanf^s machine before de- 
scribed, and whicli the expert says he inspected in opération, 
in the présence of the défendant, on November 27, 1880, 
"eontains mechanism for so moving the paper with référence 
to the cylinder," — that is, as described in No. 209,393, — 
"and moves it at a faster speed than the cylinder;" and 
that, therefore, it eontains the subject-matter of claims 1 
and 2 of No. 209,393. In another affidavit made by the 
same expert, on the same day, he says : 

" The machine of défendant I saw ia opération at his factory making 
waxed paper, eontains the diflerentiation of speed claimed by complain- 
ant as aforesaid, and eontains mechanism therefor, and for producing 
waxed paper thereby, including the seraper for removing surplus wax 
from the cylinder." 

The défendant, in an afSdavit made January 14, 1881, 
quotes what the plaintiff's expert says, as above, in his first 
affidavit, and states that that part of said affidavit in which 
said expert so states "is not true," and that, "as a matter of 
fact, in the defendant's machine both the web of paper and 
the waxing cylinder are riin at the same rate of speed." This 
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is liardly a déniai that, on November 27, 1880, the machine 
contained the mechanism stated, or that the expert, on that 
day, Baw the papermoving in the machine at a faster speed 
thaa the cylinder, as claimed in the plaintiff's patent. 

The defendant's expert states that the mechanism referred 
to is shown in the Williams patent, before mentioned, No. 
10,774; and in the English provisional spécification of Alex- 
ander Eobertson, No. 2,316, filed October 16, 1858; and in 
English letters patent to Stanislas T. M. Sorel, No. 1,440, 
of 1855; and in English letters patent to John Dickinson, 
No. 4,152, of 1817. No copy of the Sorel patent or of the 
Dickinson patent has been furnished to me. The expert 
does not state what it is he refers to in any one of the four 
patents. The plaintiff's expert says that Williams does not 
refer to the subject. He does not allude to Eobertson or 
Sorel. He examines the Dickinson spécification at length, 
and says that it shows that the differentiation of speed was 
known to Dickinson in the opération of sizing paper, but 
that the plaintiff's scraper, x, is wanting in Dickinson ; that 
without that scraper it is not possible to utilize the variation 
of speed in waxing paper; that the scraper removes from the 
cylinder the greater proportion of the wax taken up by it 
from the trough ; that the method of reducing, by the differ- 
entiation of speed, the amount of wax to be deposited on the 
paper, is a method added to the method of reducing such 
amount by means of the scraper ; that the scraper, though 
not referred to by name in the text of No. 209,393, is clearly 
shown in the drawing; that the language of the text in regard 
to No. 193,867, and the référence thereto "for a description 
of the construction and opération of the parts, except so far 
as the présent features of improvement," is a substantial 
incorporation of the new improvement upon the former one ; 
that the spécification of No. 193,867 fuUy describes the 
scraper, x; that, taking the two patents together, the one as 
an improvement bn the other, the scraper is an essential 
part of the mechanism, and its opération is part of the 
method named in claim 1 of No. 209,393; and that, there- 
fore, Dickinson does not contain plaintiff's invention, as se- 
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cured by claims 1 and 2 of No. 209,393, Claim 1 is to a 
method, and claim 2 is to a combination of machinery. The 
plaintiff's expert says that Dickinson does not, in his draw- 
ings, show any machinery for efFecting the differentiation of 
speed, but simply says that it might be done; yet that, if 
the machinery he does show was adapted to waxing paper 
by merely substituting wax for size, the description in Dick- 
inson would be sufficient without drawings. 

The spécification of No. 193,867 is not furnished to me, 
but I assume that it states what is found in the spécification 
of re-issue No. 8,460, which is that "the scraper, x, is applied 
to the cylinder, a, between the wax trough and the place of 
contact with the paper to remove surplus wax and only allow 
a uniform layer of wax to adhère to the heated cylinder, a." 
Taking the description in No. 209,393 as if the description 
in No. 193,867 were incorporated in it, as it must be, and 
assuming that the latter describes the scraper, x, in the above 
terms, "the cylinder coated with melted wax," in claim 1 of 
No. 209,393, must be understood as meaning a cylinder 
coated "substantially as set forth;" that is.with wax of the 
thickness and: uniformity left after applying the scraper, x. 
In the like view, the expressions in claim 2, "a heated cylin- 
der for transferring the wax to the paper" and "the waxing 
cylinder," must be understood as meaning a cylinder "sub- 
stantially as specified;" that is, not only a cylinder coated 
with melted wax, but a cylinder coated with wax of the thick- 
ness and uniformity of the coat of wax with which the cylin- 
der in the description would be coated, namely, the coat left 
after using the described scraper, x. This is the proper con- 
struction of the two claims, and under it neither the Dickin- 
son patent nor any other patent, so far as it appears, antici- 
pâtes the claims; and, as the défendant used the scraper, x, 
in connection with the differentiation of speed, he must be 
held to hâve infringed the claims. 

An injunction is granted on claims 1, 2, 3, and 5 of 
re-issue No. 8,460, and on claims 1 and 2 of No. 209,393. 
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Johnson v. Blanchard and others. 

{Diitnci Covrt, S. B. New York. Pebruary 18, 1881.) 

1. Beamen'b Wages — Absence fbom Vbssel— Lbft in PoBEiaN Pobt 
, — Lâches— CosTB. 

Where the libellant overstayed his leave of absence on shore in a 
foreign port, and the ship left him and returned to New York, after 
waiting for him, at an increased expense, beyond the time when the 
libellant knewshe was to sail, and six years after wages were claimed 
for the whole voyage back to New York, and $145 for personal efEects 
left on board, the libellant alleging that he did not exceed his leave 
of absence, and that the vessel sailed without notice to him : 

Hdd, on the évidence, that the libellant went ashore on leave of 
absence for one hour only, aind so understood it ; that he was left by 
the vessel through his own fault, and is not entitled to wages for the 
rest of the voyage ; that his lâches in not sooner making his claim 
known créâtes s strong presumotion that he knew he was not entitled 
to such wages; 

Further hAd, that not having been treated as a déserter he could 
recover $11.09 for unpald wages up to the time when he left, and $4 
proceeds recèived by the vessel for his clothing ; that having, m addi- 
tion t() a sOiall claim for wages, claimed a large gum to whlch he waa 
not entitled, costs would be refused to the libellant. The Louùiana, 
4 Fed. Réf. 751, and cases cited. 

In Admiralty. 

J. J. Maclin, for libellant. 

J. A. Deady, for défendant. 

Choate, D. j. This is a suit in personam for wages agaînst 

the owners of the bark American Lloyd's. 

The libellant shipped in New York in July, 1874, on a voyage to Stet- 
tin and back to New York, as second mate. The libel allèges that while 
the vessel was in the port of Stettln, with the permission of the master, 
he went ashore at about 6 o'clock in the evening, to return the next mom- 
ing, and that while he was so absent on leave, and without notice to him, 
the vessel left the port, taking ail his clothing and personal effects, ar- 
riving in New York about November 15, 1874 ; that the libellant, belng 
left entirely destitute, was obliged to seek other employment, and only 
arrived in New York within a few days before flling his libel, whlch was 
on the seventh day of June, 1880. The libellant claims four months' 
wages up to the return of the vessel to New York, amounting to $150 ; and 
also, for his clothing and personal efiects, $145. The defence is that the 
libellant was allowed to go ashore for an hour ; that he knew the vessel 
was expected to sail the next morning at 4 o'clock ; that the vessel was 
ready to sail at that time, but the master waited for the libellant, who had 
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not returned, until 8 o'clock in the moTning, the master having in the 
mean time gone ashore In searcli of libellant, without success ; and that 
the libellant's efEects on board were not worth over ^10. 

The weight of the évidence is, I think, that the libellant 
knew that the vessel was to sail early in the morning, and 
that he had leave of absence only for an hour ; that he was 
left behind by bis own fault in not retuming to the vessel, 
and the vessel waited for him several hours, at an increased 
expense for towage of $40; that the libellant had no such 
clothing and effects on board, either in amount or value, as 
represented in bis libel; that one pair of boots belonging to 
him was taken by the mate on the return voyage, and ac- 
counted for to the ship at four dollars, which was their falr 
value; that as to the rest of the articles they were of little 
or no value, and weee delivered at New York to a relative of 
libellant, whom he sluthorized to receive them. It also ap- 
peared that the libellant, though not in New York again till 
shortly before filing the libel, had been in Boston, Baltimore, 
and other American ports, and had a relative hère with 
whom he corresponded about his clothing, but that he never 
made any claim for his wages until shortly before filing his 
libel. There was due to the libellant up to the time he left 
the vessel $11.09 for wages. I am satisfied by the proof that 
he is not entitled to any wages after that time, and that he 
knew it. His lâches créâtes a strong presumption against 
him, which is conûrmed by the évidence. He was not 
treated as as a déserter, nor entered as such in the log; 
therefore his wages up to the time he left are not forfeited. 
He is entitled to $11.09 wages, and $4 received by the vessel 
for his boots; in ail, $15.09. Ordinarily, costs are not denied 
in a case of wages, but where the seaman tacks on to a small 
claim for wages a large claim to which he is not entitled, 
the court will sometimes refuse costs. The Louisana, 4 Fed. 
Rep. Y51, and cases cited. This libellant was not an igno- 
rant seaman, but a person of considérable intelligence, and 
I think the case is a proper one in which to refuse costs. 

Decree for libellant for $15.09, without costs to either 
party. 
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Thb Sirocco. 

IDiitriet Court, E. D. New Tm-k. May 10, 1881.) 

1. Bbaman's Waobs— Fishtnq Veisskl— Lien— Bvidencb. 

; Where a cook and a seaman employed on a fishing vessel each 

libelled her for wages, and it appeared that the owners were to hâve 
one-third of the menhaden caught, and the master and crew the other 
two-thirds in lieu of wages, hàd, that clear proof of an agreement 
to rely upon personal crédit idone is required to defeat the lien of 
seamen upon the vessel for their pay. Upon slight or contradictory 
proofs of such waiver the pregumption of the maritime lair must con- 
trol. 

In Âdmiralty. 

Samuel B. CaldweU, for libellants. 

F. P. BeUamy, for claimant. 

Benbdiot, D. J. Thèse actions are brought to recover 
for services performed on board the fishing sloop Sirocco. 
The libellant BUlard was oook, and the libellant Biggs was a 
seaman. The service is not denied, and there ia no dispute 
as to the amount due. The only question is whether the 
libellants acquired a lien upon the boat by reason of their 
services performed on board thereof, The presumption of 
the maritime law is that services performed by seamen on 
board a vessel are rendered upon the crédit of the vessel, as 
well as that of the master and owners, and by that law sea- 
men acquire a lien for their wages in ail cases, unless it 
be made to appear that a waiver of the lien and an exclu- 
sively personal crédit formed part of the contract of hiring. 
In respect to a lien the services of a cook performed on board 
a vessel are placed upon the same footing as those of a mar- 
iner. The same is true of the services of one employed at 
monthly wages to discharge the duties ordinarily performed 
by the crew of a fishing-boat, although such services do not 
pertain exclusively to the navigation of the vessel. The 
proofs show that this vessel was employed in menhaden fish- 
ing, under an agreement between the owners and the master 
that the owners should receive one-third of the proceeds of the 
ûsh caught, the master and crew to receive the otner two-thirds 
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and pay ail expenses. The libellants were each of them hired 
bythe master of the boat on montbly wages, and, it may be 
fairly inferred, were aware of the arrangement between the 
master and owners under which the boat was employed. Thèse 
facts are net sufficient, however, to deprive the libellants of 
a lien. The Sloop Canton, 1 Sprague, 440 ; The Galloway C. 
Morris, 2 Abb, 168 : Flaherty v. Doane, 2 Low. 150. 

It was necessary for the claimant to go further, and show 
that the libellants agreed to waive a lien upon the vessel and 
rely upon a personal crédit alone. In regard to the libellant 
Biggs, I find no testimony other than what is above stated. 
In regard to the libellant Billard, the master testifies that 
when he was hired Billard was told he was to look to the 
captain and crew for his pay. The libellant dénies this, — not 
in BO many words, it is true, for he was examined by déposi- 
tion before the master was examined, and was not recalled ; 
but, in substance, his testimony is to the contrary of that of 
the master in regard to being told that he was to look to the 
captain and crew for his pay. It also appears that when 
Billard was discharged he asserted his right to a lien on the 
vessel, and, aocording to his testimony, the master then con- 
ceded that he had such a right. But the master dénies this, 
and says that the existence of such a right was denied. 

In this state of the évidence I am unable to say that an 
agreement to rely upon personal crédit bas been proved. The 
presumption of the law must, therefore, control, and the libel- 
lant Billard, as well as the libellant Biggs, be awarded a 
decree for the wages due them respeotively. Only one bill of 
costs will be allowed, unless good reason be shown for bring- 
ing two fluits. 
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Thb CsHTEmnAb 

{Oireva Court, D. Mauaekutgttg. Hay 2, 1881.) 

1. Dàuaob to Cabgo — Kbolbct to Pouf Out Bhïp — DKFBonTB 

LnCBBBS. 

A yessel is bound to make good any damage to a cargo of sugar 
which ma; bave occurred through a neglect to pump out the ship, ta 
thxough a clogging ot the limbers by coal dust, or by sugar, or by 
both coal du8t and sugar. 

2. 8ame— Patmbmt bt Undbbwbitbbs — AaRBBMBNT TO Rbfat âitt 

SCM Recovbred. 

The payment of the loss by the underwriters, af ter a libel had beea 
filed by the owners of the cargo, under an agreement that the libel-, 
lants should repay to the underwriters any sum or suma which they 
might recover by decree or settlement, in virtue of the unseaworthi- 
ness of the vessel, or the négligence of hei offloera or crew, doea aot 
afford a defence to the action. — [£p. 

In Admiralty. Âppeal. 

C. T. Russell and G. T. Rustell, Jr., for olaimant. 

E. D. Sohier and H. M. Roger», for libellant. 

LowELii, C. J. The duty of ascertaining the facts of thîa 
case is a difficult and délicate one. That a great loss bas bap- 
pened is certain, bat its canses are so obscure that every 
possible theory offered to aocount for it is open tomost 
plausible objections. 

The three-masted schooner Centennial sailed from Cardenas, bound 
to Boston, on the twenty-eighth of May, 1879, with 800 hogsheads of mus* 
covado sugar, of which the greater part was the property of the libel> 
lants. The cargo was properly atowed and well dunnaged. According 
to the log-book, and ail the évidence of the offlcers and crew, the pumps 
were tried every four hours, and the vessel made no water of any conse* 
quence until June 3d. On that day, at 4 o'clock in the aftemoon, there 
was no water in the hold ; at 8 o'clock of the same evening there were 
seven feet and a half of water there, and the ship was apparently in im- 
médiate danger of foundering. Both sets of pumps were worked ail that 
night by ail hands, and in 11 hours the water had been lowered two feet. 
Atter this, the crew being exhausted, they kept watch and watch, and the 
f orward pumps alone were kept in opération, and were able to prevent any 
increase above the five feet and a half until the vessd arrived at Philadel- 
phia, a port of necessity, on the sizth of June. Hère the schooner waa 
pumped out, and her cargo was discharged, and it was f ound that some 
of her seams and butts were slack. Ko extraordinary injury was dis- 
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covered. She was caulked and reloaded, and brought her cargo to Bos- 
ton, but it had already sufEered the damage which the district court bas 
found to be juatly chargeable to the vessel. 

The libellants ihtroduced évidence tending to show that 
the schooner was of a mode! and build unsuited to the 
heavy cargo of sugar which she undertook to carry, and 
that the caulking of her seams had been neglected. The 
claimants met thèse allégations; and, upon the whole évi- 
dence, the district judge was of opinion that the schooner 
waf, in thèse particulars, sufficient and suitable for the voy- 
age. I am of the same opinion. But behind this is the 
question, how so much water came into the vessel without 
bëîng discovered? The condition of the vessel, when she 
was examined, would not account for seven feet of water 
being found in the hold four hours after it had been pumped 
dry, or found to be dry. The officiai surveyors of the district 
court at Philadelphia so reported, and every witness con- 
fiiTOB them. Two suggestions hâve been advanced in évi- 
dence and in argument to explain the fact : 

(1) That the seamen neglected to try the puraps ; (2) that the limbers 
were choked so that the water could not reach the pumps. 

Upon the évidence each theory is improbable ; but one or 
the other, it seems, must be true. If the limbers were 
stopped, the libellants maintain that it must hâve been by 
coal dust, which sifted into them upon the voyage from Scot- 
land; and the claimants insist that the hoavy molasses, or 
liquid sugar, which drains from a cargo of muscovado sugar, 
might harden, and effect this injurious resuit. 

The Bugar owned by the libellant company was insured by 
the Pacific Insurance Company of New York, and the Phœnix 
Company of Brooklyn, and after this libel had been filed those 
compànies paid the loss to the libellant company, under an 
agreement which is made a part of the record, by which the 
libellant is bound to repay to the underwritors any sum or 
sums which may be recovered by decree, or settlement, in 
virtue of the unseaworthiness of the vessel, or the négligence 
of her officers or crew. 

The district judge held that the owners of the ship had not 
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explained the damage sufficiently to satisfy him that it had 
occurred by a péril of . sea, within the true intent of the bill 
of lading ; and he was inclined to think that the limbers were 
stopped by coal dust. He further held, that the payment by 
the underwriters did not afifect the case. 

It is made my duty, by the statute of 1875, (18 St. 315,) to 
state the facts and my conclusions of law separately; and 
the latter alone are subject to review; but, as juryman, I am 
bound to state only such facts as seem to me, as judge, im- 
portant to raise the issues of law. In this case I do not 
consider it to be material to find whether the pumps were 
neglected, or whether the limbers were clogged by coal dust, 
or by sugar, or by both coal dust and sugar, if either of thèse 
statements of fact is found ; because, in my opinion, the ship 
is liable under either alternative. This is admitted to be the 
law, if there was any négligence or defect not attributable to 
the cargo of sugar ; but it is equally true if that cargo created 
the diflSculty. If sueh cargoes usually drain out a part of 
their molasses, mixed with sugar, and this cotapound is 
likely to obstruct the water passage to the pumps, (and this 
is the évidence for the defence,) then the ship is bound to 
hâve limbers large enough, or to provide whatever other means 
are necessary, to enable the vessel to be kept free of water. 

I find, as matters of fact : 

(1) That the vessel was reasonably.flt for the voyage in respect to her 
build and her caulking ; (2) that the claimants (the ship owners) hâve 
failed to prove distinctiy that the damage to the cargo was caused by périls 
of the sea; (3) that the damage was caused either by neglect of the pumps, 
or by the clogging of the limbers by coal dust, or by sugar, or by both ; 
(4) that the underwriters hâve paid the loss to the libellants, snd hâve 
made with them the agreement above mentioned. 

And I find, as matters of law : 

(1) That the vessel is bound to make good to the libellants their dam- 
age, whether it occurred through a neglect to pump out the ship, or 
through the clogging of the limbers by coal dust, or by sugar, or by both 
coal dust and sugar ; (2) that the arrangement between the libellants and 
the underwriters does not afEord a defence to this action. 

Decree affirmed. 
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The Glbnbabne.* 
(District Court, D. Oregon. May 7, 1881) 

1. Pilotage on thb CoLtnuBiA and Wallamet Rivées. 

By the laws of Oregon the waters of the Oolumbia and Wallamet 
rivers are a pilot ground upon which a licensed pilot is entitled to so 
much per foot draf t of the vessel piloted for his aervices, without 
référence to the distance theymay be required; and if such pilot 
flrst oflers hia services to a sea-going vessel upon such waters, and is 
refused, he is entitled to recover half pilotage. 

2. Samb. 

The Gleneame, a sea-going vessel of 600 tons hurden and 16>^ feet 
draft, being at Astoria, in charge of a Washington territory pilot, 
licensed for the Columbia river only; and bound on a voyage to Port- 
land, was spoken by an Oregon pilot, who oflered his services to 
conduct lier to Portland, which ofCer was refused. Héld, that the 
vessel might take either pilot while on the Columbia river, but as 
only the Oregon one was entitled to pilot her on the Wallamet river, 
his ofEer was a valid tender, so far, of pilot service, upon refusai of 
which the vessel became liable to him for half pilotage. 

3. Half Pilotage. 

Wherè.the pilot law provides that an oflfer of pilot service, if re- 
fused, shall entitle the pilot to half pilotage, such offer and refusai, 
in law, create an obligation or contract to pay such half pilotage, 
which may be enforced in the admiralty against the owner or vessel. 

In Admiralty. Suit to recover half pilotage. 

Erasmus D. Shattuck, for libellant. 

John W. Whalley and Rufus Mallory, for claimant. 

■ Deady, d. J. Philip Johnson brings this suit against the 
bark Gleneame, a foreign vessel of 600 tona burden and 16^ 
feet draft, to enforce the payment of $33, alleged to be due 
him as half pilotage under the pilot laws of Oregon relating 
to pilota and pilotage on the Columbia and Wallamet rivers, 

*Thb Gleneabnb. 

In Admiralty. 

Erasmus D. Shattuck, for libellant. 

John W. Whalley and Bufus MaUory, for claimant. 

Dbaut, d. s. This suit and the foregoing one are for a similar cause 
against the same vessel, and were heard togelher. It is brought to en- 
force the payment of $33, alleged to be due the libellant as half pilotage 
upon an ofler to pilot the Qlenearne, on March 23, 1881, froni Portland 
to Astoria, and a refusai to accept the same. The ofEer was made on the 
return trip of the vessel to Astoria and was declined, for the reaaon 
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between Astoria and the head of navigation, upon the ground, 
as he allèges in his libel, that on March 2, 1881, he was a 
duly-licensed pilot under the laws and upon the waters afore- 
said, when said vessel was Ijdng at Astoria, bound on a 
voyage to Portland, without having a pilot authorized to 
make such voyage on board, or having been spoken by such 
an one, and the libellant then and there offered his services 
as such pilot to the master of said vessel, to pilot her to 
Portland, whioh offer was not accepted, but ref used. 

The answer of the master, P. F. H. Hastie, intervening for 
his interest, admits the allégations of the libel, except the 
one that he was without a pilot when the libellant tendered 
his services;, and allèges that the bark was then under 
charge of Albert Betts, a duly-licensed pilot for the waters of 
the Columbia river, under the pilot law of Washington terri- 
tory, approved November 9, 1871, who thereafter piloted said 
vessel to the mouth of the Wallamet river, from whence she 
proeeeded to Portland with said Betts on board. The answer 
is excepted to for insufficiency instead of irrelevaney, but thé 
exceptions were argued as if taken for the latter cause, and 
will be so considered. 

In equity or admiralty an exception for insufficiency does 
not question or challenge the materiality or relevancy of the 
answer as a defence, but only its fullness or explicitness as a 
response to the libel. If the answer, or any article of it, is 
Bufficient as a response, but not a defence, to the libel, the 
exception, which is then équivalent to a demurrer at law, 
should be taken for irrelevaney or impertinence. The Cali- 
fornia, 1 Sawy. 465; Adm. E. 30; Ben. Adm. §§ 466-471. 

given in Philip Johnson' s Gase — that she was then in charge of Albert 
Betts, a Washington territory pilot, who had been employed at Astoria 
to conduet her the round voyage on the Columbia river. But this did not 
prevent the libellant from making a valid and effective tender of his 
services for the navigation of the Wallamet river, at least. The vessel 
was on the libellant's pilotage ground, and not in the charge of aqualifled 
pilot. The libellant was qualifled to pilot her to Astoria, and entitled to 
do so to the Columbia river, or to receive half pilotage for the offer and 
refusai of his services in this respect 

There must be a decree for the libellant for the sum claimed, and inter- 
est and Costa. 
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The pilot laws of Oregon provide — 

That the waters of the Columbia river, below Astoria, shall constitute a 
pilotage ground for ■whlch pilota shall be licensed by a board of commis- 
sioners, who shall receive such compensation for their services thereon as 
the law prescribes ; and that the waters of the Columbia and Wallamet 
rivers, " from Astoria to the head of navigation," shall constitute another 
pilot ground for which pilots shall be licensed by the same authority, and 
receive " fées for the same amount of pilotage," as the bar pilota. Or. 
Laws, i 7, p. 706. 

Under this provision it is understood tliat the commis- 
sioners hâve prescribed the fées of river pilots in proportion 
to the compensation allowed by law to bar pilots, vrhich, in 
the case of the Glenearne, are admitted to be four dollars per 
foot draft for full pilotage. A vessel is not absolutely re- 
quired to take a pilot on either ground ; but, in the case of an 
offer and refusai of pilotage, the vessel, when bound into 
Astoria, is liable for full pilotage, and when bound out, one- 
half, (Or. Laws, § 16, p. 708;) and the river pilot "who shall 
first speak any sea going vessel ascending or descending the 
river above Astoria, shall, whether such vessel want such 
pilot or not, be entitled to half pilotage fées," (Or. Laws, § 
12, p. 707;) provided such vessel is then not undôr tow. Id. 
§ 27, p. 710. 

Claims for pilotage are cases of admiralty jurisdiction, and 
they may be enforced either against the owner or the vessel. 
An offer and refusai of pilotage services, under the law giving 
ûalf fées therefor, create an obligation or contract upon the 
part of the owner to pay the same, which may be enforced in 
admiralty against him or the vessel. Ben. Adm. §§ 289- 
391; The Wright, 1 Deady, 597; The California, 1 Sawy. 
467 ; Steam-ship Co. v. Joliffe, 2 Wall. 457; Ex parte McNiel, 
13 Wall. 242. 

The right to regulate pilots and pilotage on the navigable 
waters of the United States belongs to congress, as a part of 
the power to regulate commerce. But it bas been held that, 
until congress exercises such power, the subject may be reg- 
ulated by the several states; and upon that impression it 
was declared by congress, in section 4 of the act of August 
7, 1789, (1 St. 54; Rev. St. § 4235,) that, untU further pro- 
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yision was made by it, the subject should bô regulated by the 
laws of the states. By the aet of March 2, 1837^ (5 St. 153 ; 
Rey. St. 4 4236,) congress provided that a vessel upon 
waters that are the boundary between two states may take a 
pilot from either. Gibbons v. Ogden, 9 Wheat. 207 ; Coolèy 
V. Board of Wardens, 12 How. 316; Ex parte MeNeil, 13 
Wall. 236; TAe PaTWTM, 1 Deady, 31. 

Therefore, when the Glenearne waa at Astoria, bound ùp 
thé Columbia river, she was on pilotage ground, subject to 
the laws of both Oregon and Washington, and might, so far^ 
take a pilot from either. after declining the services of one 
from the other, without becoming liable for half pilotage to 
the latter. Ând, bo far as the navigation of the Columbia 
river is concemed, this is a sufficient answer to the libellant's 
claim, independent of the fact that the Washington territory 
pilot first offered his services. But the Glenearne was then 
bound on a voyage to Portland, which involved the naviga- 
tion of the Wallamet river for a distance of 12 miles. Upon 
this portion of the pilotage ground between Astoria and Port- 
land this act of congress does not apply, and the Washingr 
ton territory pilot was not qualified to aet. It foUows that 
when the libellant ojBfered his services to the Glenearne to con- 
duct her over his pilotage ground, to-wit from Astoria to 
Portland, — ^practically the head of navigation on the Walla- 
met river for sea-going vessels, — ^there was no pilot on board 
to take charge from the mouth of such river to Portland, and 
so much of the voyage was actually made without a licensed 
pilot. If the libellant had offered his services at the mouth 
of the Wallamet river to pilot the vessel to Portland, there 
is no doubt but that he would been entitled to take charge, 
and, if refused, to claim half pilotage ; and this is practically 
admitted. But the pilotage ground between Astoria and 
Portland is not divided into parts or sections, and the com- 
pensation for pilot services upon or over it is not so much per 
mile, or in proportion to the distance navigated, but so much 
a foot — according to the draft of the vessel — be the dis- 
tance more or less. 

When the libellant offered his services to the master of the 
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Gleneame at Astoria he was on Jiis pilotage ground, and 
tbéreby he beoame entitled to pilot the vessel, ai least from 
the moiith of the Wallamet to Portland, or to receive half jiilot- 
âge — two dollars a foot — therefor, if his offer was déclinée; 
The master was not bound to take the Washington territory 
pnot, although he was the first to speak the vessel, but might 
in any case do so, if he chose, as far as the mouth of the 
Wallamet, for which service he would be entitled to pilotage 
according to the la^ of the territory. But, notwithstanding, 
he was bound to take the Oregon pilot over that portion of 
the voyage or pilotage ground within the limits of the state 
of Oregon, or pay him half pilotage on account of the offer 
and refusai. Between Astoria and Portland the Columbia 
and Wallamet rivers are a pilotage ground for the Oregon 
river pilots, but the pilotage ground of the Washington pilots 
stops at the mouth of the latter. By the employment of an 
Oregon pilot at Astoria the. voyage between the two places 
may be made with one pilot and for one pilotage. But if the 
master chooses to incur the expense of double pilotage, he 
may employ a Washington pilot from Astoria to the mouth of 
the Wallamet, and an Oregon pilot from thence to Portland. 
But he can not évade the offer, or its effect, of the Oregon 
pilot to conduct his vessel over any part of his pUot ground 
within the exclusive jurisdiction of his staté, by employing a 
Washington pilot on the Columbia river to conduct him to 
the WaUamet, and from there accompany him to Portland. 

The libellant is entitled to recover the amount claimed, with 
légal interest and costs. 
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Bbocehaus V. Eemna and others. 

{Cireuit Court, B. B. Wiseonsin. May, 1881.) 

1. Life IsenBANCH — Benbpioiabt — Fkoobeds — Vestbd Intbhebt. 

The beneflciary named in a policy of life insnrance bas a vested 
interest in the proceeds of a paid-up polioy, given in exchange for 
such life policy. 

2. 8aMB — InFATTT BbNBPICIART — VoiDABIJi Agkbembnt. 

A written agreement, executed before the surrender of the life pol- 
icy, stipulating that the said proceeds should be placed in the hands 
of a trastee, and distributed as therein provided, is voidable by an 
infant beneflciary when such agreement did net constitute the sub- 
stantiel considération for the exchange of the policies. — [Ed. 

In Equity. 

Tbis was a bill în eqnity, to which the défendant Âlma 
Eemna intefposed a demurrer. The bill alleged that on the 
aeventeenth day of September, 1880, the défendant Aima 
Kemna commenced a sait in tbis court against the complain- 
ant and one Gustav Haug and one August Frank, in which 
she alleged that on the fifteenth day of October, 1878, the 
complainant, upon application made to the county court of 
Milwaukee county, was appointed her guardian during hèr 
minority; that as such guardian he, as principal, and said 
Hang and Frank, as sureties, exeouted a bond in the sum 
of $4,000 for the faithful discharge of bis duties as such 
guardian; that default was made in the performance of the 
conditions of the bond ; that no inventory of his ward's estate 
was ever filed by complainant; that about the twenty-fifth 
day of October, 1878, the sum of $1,755,12, which was the 
property of said Aima Kemna, came to the possession of com- 
plainant as her guardian ; that on the tenth day of August, 
1880, she beeame of âge, that her guardian, the complain- 
ant, had never accounted for the moneys aforesaid; and that 
judgment in the action commenced by her for the penalty of 
the bond, with exécution for the sum before mentioned, and 
interest, was demanded. It was further alleged in the bill 
that the défendants in the action so commenced by Mrs. 
Kemna appeared therein and filed their answer to her com- 

v.7,no.6— 39 
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plaint. The bill then proceeded to set out the following 
state of f acts : 

The complainant has ithree childiea, namely, Aima Kemna, now mar- 
ried toone Edward Kemna, Laura Brockhaus, and Clara Brockhaus, — the 
two last: namedheiag .minora and unmarried, and living with complain- 
ant and hiswife, the défendant Franziska Brockhaus. About 15 years 
«ince .the' complainant 'vv&s engaged in mercantile busines3, and was in 
comfortable circums tances. In order to guard against possible future 
adversities, and for the purpose of providing a cash fund for the beneflt 
of his daughters whén they shbiild become of âge or should becomè 
engagea in marriage, he at varions times between 1864 and 1867 caused his 
life to be inaured by three several policies of Insurance issued by the Mu- 
iùal Liïe Insurance Company of New York, upon the endowment plan, 
payable respectively Wheh he shoùld arrive at 50, 55, and 60 years of 
âge. Thèse policies werè màdé payable to the coinplainant's children, 
respectively ; but it was alleged that they were never delivered to them, 
nor to any one for their use, but were continuously held and controUed 
by the cpmt)laiiiant, Who pald ail the pfemiums thereon. The flrst of 
thèse policies was for $2,000, dated March 17, 1864, and payable to Clara 
Brockliaus when the insured should become 60 years of âge. The second 
policy yfaaidr $2,000, dated October 12, 1867, and was payable to Aima 
Brockhaus (now Aima Kemna) when the insured should become 50 yeara 
of âge ; and the third of said policies was also for $2,000, dated October 
12, 1867, and was payable to Laura Brockhaus when the insured should 
arrive at the âge of 55 years. 

'In 1874 the complainant became embarrassed in hia business, and lost 
allof his property. Because of pecuniary troubles he became unablo In 
the years J187S4, 1875,; 1876, and 1877 further ta pay the premiums which, 
from timè to time, matured upon the policies, although, by the assistance 
of others; hè succeeded for a time in keeping the policies in force. Sub- 
sequently, failiag in this, after consultation with his wife and children — 
tjje latter being.then minors, but of quite advanced âge and discrétion— 
it was concluded that the policies should be surrendered, and exchanged 
for fuUy paid-up policies. When about to perfect such surrender, it was 
found that the ariiounts eventually maturing, by virtue of the proposed 
new policies, would vary, and thereby cause inequality among the chil- 
dren, owing to the f act that the largest amount of premiums had been paid 
on account of the policies earliest maturing; the surrender value on each 
pOlicy being as follbwa : On the policy to Aima, $1,690 ; on that to Laura, 
$1,170; on thatto Clara, $990. In view of thèse circumstances, and for 
the further reagpja that ail of the children were entitled to equal consid- 
ération and regard, it was agreed in family council that the Insurance 
moneys,'as thej* should eventually mature, should bé paid over, when 
received, to thé ' défendant Franziska Brockhaus, who should invest the 
same for the beneflt of the children, and divide the proceeds in their 
support, maintenance, and éducation, as the necessities of their condi- 
tion might require. The complainant then delivered up to the insurance 
Company the policies by him originally taken out, and received in return 
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tberefor thrte other paid-up policies,— one' for $1,690, dated October.21, 
1876, and payable In 1878 to Aima Brockhaus; one for ^1,170, dated 
October 25, 1876, and payable in 1883 to Laura Brockhaus;. and one 
for $990, dated AprU 3, 1877, and payable in 1888 to Clara Brockhaus. It; 
vas alleged that ail of thèse policies, when issued, wereheld by the com- 
plainant, and were still in his possession, with the exception of' the 
policy in favor of Aima, which matured in 1878. ? 

It appeared further that on the thirty-flrst day of May, 1878, and before 
any of the new policies matured, for the purpose of avoiding, as it was 
alleged, any possible misunderstanding as to the eventual disposition of the 
proceeds of the policies, the agreement between the complainaat and his 
f amily heretof ore spokeu of was reduced to writing, and was executed by 
th« complainaut and his said three children, and was then delivered to 
the défendant Franziska Brockhaus, and has since been held by hèv. 
The material récitals of that agreement are as foUows : ■ ; ■ : 

"The said party of the flrst part (Théodore W. Brbckhàus) having at 
différent timès had his life insured for the beneflt of the parties of the 
second part, (Aima, Clara, and Laura Brockhaus;) and, whereas, some 
of the parties of the second part would, in case of the death of the party 
of the flrst part, be entitled to reçoive on account of such ihsurance more 
than others ; and, whereas, the party of the flrst part is desirous nf equal- 
izing the several amounts coming to the parties of the second part by 
having the same divided equally among them, so that one should not hâve 
préférence over the other ; and, whereas, the said party. of the flrst part 
is desirous, and so déclares it to be his intention by the terms of this 
agreement, that his beloved wife, Franziska Brockhaus, shall take and 
reçoive the severa.1 sums of money as the same shall become due and pay- 
able to the said parties of the second part, and hold the same, and pay 
it over to the several parties of the second part as she, in her best judg^ 
ment, shall deem it advisable to do : Theref ore, it is mutually understood 
and agreed, by and between the parties hereto, that the wife of the said 
party of the flrst part, and the mother of the parties of the second part, 
Franziska Brockhaus, shall take the several sums of money that the said 
parties of the second part may be entitled to receive from the several 
Insurance companieshereinaftermentioned, and invest the same ordivide 
it between the parties of the second part as she, in her best judgment, shall 
deem it advisable to do ; and to that end, and for that purpose, the said 
parties ot the second part hereby release ail claims upon said several 
sums of moiiey, and authorize the said Franziska Brockhaus, in their 
names or otherwise, to receipt for, pay over, and invest ail said several 
sums of money as hereinbefore mentioned." 

The amounts to thereafter become due upon the several policies, and 
the persons to whom the same would become payable, were recited in 
the agreement, which bore the signatures and seals of the respective 
parties thereto. 

It was further alleged in the bill that this agreement has, since its exé- 
cution, remained in full force and effect, and been continuously acted 
upon in the control and disposition of the trust fund thereby creâted, 
and that the same has not been repudiated by either of the parties thereto 
except by Aima Kemna, who married on the seventh day of January, 1879. 

The further facts disclosed in the bill were tliat when the paid-up pol- 
icy for $1,690, to Aima, matured, the Insurance coriïpàny insistèd that as 
she was a minor a guardian should be appointed for her, and thereupon 
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complaînant, relyîng as he alleged upon the agreement before recited', 
procured an appointment as the guardian of Aima, and executed the bond 
before meationed ; and, having qualifled as such guardian, he collected 
from the Insurance company, on or about October 25, 1878, the sum of 
$1,755.12, and deposited the money in the bank, at 4 per cent, interest ; 
and about the thirteenth day of May, 1880, the sum of $1,650, part of 
the proceeds of said policy, was used in the purchase of certain real 
estate situated in Milwaukee, the title thereof being taken in the name 
of Pranziska Brockhaus. And it was alleged that this property is yield- 
ing some income, which enures to the beneflt of the trust fund created 
by the before-recited agreement. 

It was also stated in the bill that complainant, in the matters af oresaid, 
had acted in good falth, prompted by no other considération than the 
welfare of his family, and a désire, in case of his death, to equally dis- 
tribjite among his children whatever might be thus saved for them ; but 
that the défendant Aima Kemna, acting uhder the influence of her hus- 
band, had commenced the suit before referred to against him and his 
sureties on the guardian's bond, and was therein demanding a judgment 
on the ground that coïnplainant had converted to his own use the 
moneys received upon the policy of insurance in which she was named 
as beneficiary. 

Thèse were the material allégations of the bill, the prayer 
of which was that the control and disposition of Ihe insur- 
ance money, alleged to hâve been exercised and made, be 
quieted and affirmed by decree of this court ; that the défend- 
ant Aima Kemna be restrained from in any manner claiming 
that a breach of the conditions of the guardian's bond had 
occurred, and from further prosecuting her action at law 
against the complainant and his sureties upon the bond ; 
and also that, if the agreement before recited should be found 
not to sufficiently express the intent of the complainant in 
providing a trust fund, and for the eventual disposition 
thereof, or that upon its face it is ambiguous, or likely to 
cause misunderstanding between the parties thereto, it might 
be reformed, so that it should oonform to the original inten- 
tion of the parties, and be effectuai for the future discharge 
of the trust alleged to hâve been thereby created; and that 
ail the rights and obligations of the parties growing out of 
the insurance policies might be defined, settled, and ad- 
judged. 

The bill was demurred to on the gênerai ground of want 
of equity, and for multifariousness. 
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F, C. Winkler, in support of demurrer. 

F. W. Cotzhaiisen and Geo. L. Jones, contra. 

Dyeb, D. J. The détermination of the first ground of 
demurrer involves the considération of the rights and equities 
of the parties springing from the procurement of the policies 
of insurance npon the life of the complàinant, and from the 
transactions recited in the bill. And first, I do net see how 
even a court of equity can enforce against Mrs. Kemna, as a 
bar to any légal right she otherwise had, the arrangement 
first made in family council and subsequently reduced to 
writing, and exeeuted as a written agreement, by which the 
proceeds of the insurance policies should be put into the 
hands of Franziska Brockhaus and distributed and used by 
her for the equal benefit of the three children. It may be that 
this arrangement was, in a measure, the inducement to the 
exchange of the original policies for new and paid-up poli- 
cies, though it would seem from the averments of the bill that 
the Burrender of the first policies had been determined upon 
before the family arrangement was made, and that the real 
and original occasion of it was the inability of the insured to 
pay the premiums and keep those policies in force. When 
the arrangement was made, and when it was subsequently 
put in the form of a written agreement and formally exe- 
euted, Mrs. Kemna was under the disability of infancy. As 
to her the agreement was voidable, and if she had any rights 
in the insurance on her father's life, that agreement was 
liable to be disaffirmed and repudiated on the attainment of 
her majority. And, if she has now chosen to repudiate it, 
the court does not perceive how, even in equity, it can be 
interposed against légal rights, which, without such agree- 
ment, would exist in her favor. I am of opinion, therefore, 
that in considering the case we are remitted to the question 
whether Mrs. Kemna had any vested right or interest in the 
paid-up policy of insurance in which she was named as ben- 
eficiary, or in the proceeds of that insurance, though in pass- 
ing upon that question it may be necessary to further con- 
sider the effeot of the alleged family understanding or 
agreement. 
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In support of the demùrrer it is contended that Mrs. 
Kemna had such vested interest; that the complainant, 
whose life was insured for her benefit, could not revoke the 
policy or change its destination by his own act; that the 
transaction was in its légal effect an executed gift; and that 
there was nothing in the family arrangement or agreement 
that can be eonstrued as an assignment of the policy from 
the complainant to his wife, or as avalid appointment of her 
as a new beneficiary. 

In support of the bill it is claimed that a change of bene- 
ficiary was made before the original policy was exchaliged 
for a paid-up policy; that the law of gifts must be applied 
to the case ; that there was no such delivery of either of the 
policies to Mrs. Kemna, or to any one in trust for her, as to 
make a valid, executed gift ; that Mrs, Kemna had no vested 
interest in the policies ; and that the transaction was nothing 
more than a voluntary executory settlement, which was sub- 
ject to revocation at any time before it was fully executed, 
and which was not susceptible of gift as a chose in action. 
Purthermore, it is insisted that by bringing suit on the 
guardian's bond Mrs. Kemna has ratified the contract which 
she made with her father, before recited, because, as it is 
claimed, she had no absolute vested interest in the first pol- 
icy, and the paid-up policy in which she is claiming a vested 
interest was procured after the contract was originally made, 
and in pursuance of it. Precisely what are the rights, and 
what is the interest, of a designated beneficiary in an ordi- 
nary policy of life Insurance, and ta what extent the insured 
may control or change the ultimate destination of the Insur- 
ance proceeds, is a vexed question, and some of the cases in 
which the question has been determined, cannot be recon- 
oiled. 

In Clark v. Durand, 12 Wis. 248, the facts were peculiar. 
The insured procured insurance on her life, payable to Henry 
S. Durand as guardian of her son. Durand was not in fact 
such guardian, but advanced the money to pay the premi- 
ums. Subsequently, the assured, in considération that Durand 
would thereafter continue to pay the premiums, transferred 
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the policy to him, and he kept the policy in fbrôe «ntil hef 
death. He then collected the insurance and apptôpriated 
the money to his own use. Thereupon Henry W. Clark 
brought suit against Durand for the proceeds of the insur- 
ance, claiming that he was the beneficiary in the policy, and 
that his mother could make no assignment of the policy 
which would defeat his alleged vested intérest therein. The 
action was held not maintainable, the theory of the décision' 
being, that the insured could not be compelled to keep thé 
policy in force ; that the insurance, so far as Clark was eon- 
cemed, was merely a proposed gratuity, and that he was a 
mère volunteer, having iio présent bénéficiai intérest or vested 
right in the policy, or the inoneys secui;ed by it, prior to the 
transfer of the policy to Darand. The policy is characterized 
in the opinion as an executory contract, which it was held 
the insured could transfer to Durand with the assent of the 
Company, he agreeing to pay the premiums. Although the 
court in this case do in effect lay down the rule contended 
for by counsel in the case ât bar, it is not to be overlooked 
that the peculiar state of facts in Clark v. Durand might well 
support the judgment, because, as is pertinently said by 
Justice Cassoday, in commenting upon that case in Foster v. 
Gile, decided by the same court, and hereafter referred to, 
"it would seem that the équitable interests of the mother, and 
her assignment to Durand, who paid ail the premiums, were 
sufficient to vest the absolute title in Durand, to whom the 
insurance was in fact made payable. * * * Thus the 
légal and équitable estate became united in Durand, and the 
only question was whether the infant was entitled as cestuî 
que trust." 

In Kerman v. Howard, 23 Wis. 108, it was held that where 
a husband survives his wife, having previously procured a 
policy of insurance on his own life for hèr benefit and him- 
self paid the premiums thereon, he may dispose of it by will 
or otherwise. The construction of a statute of the state was 
involved in this case; but, independently of the statute, the 
court in effect held that the insured might change the policy 
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in favor of some other person, or use or assigù it as a means 
of crédit or security, or discontinue payment of the premiums 
and let the policy lapse, or that he might bequeath or assign 
the bénéficiai interest in the policy as he should think proper. 
It must, therefore, be said of this case that it follows in the 
track of Clark v. Durand. 

The latest enuuciation of the suprême court of this state 
on the subject is found in Poster v. Gïle, 3 Wis. Légal News, 
87.* In this case the person insured had procured a policy 
insuring his life for the benefit of two chUdren. The father 
survived the children and died intestate, leaving a widow 
surviving him, and the question was whether the proceeds of 
the insurance belonged to the estate of the children or to the 
estate of the father. It was held that the bénéficiai interest 
of the children did not lapse by their deatb, but passed to 
their administrator to be distributed as intestate estate of such 
children. From the opinion of Mr. Justice Lyon it is évi- 
dent that the court were not satisfied with the rule laid down 
in Clark v. Durand', and, though it is said that the rule must 
be adhered to, the learned justice, speaking for the majority 
of the court, expresses the opinion that there is a middle 
ground upon which the judgments in Clark v. Durand and 
Kerman v. Howard may rest, which, is that the taking of a 
policy by the insured, payable to another, is so far in the 
nature of an executed voluntary settlement that it vests in 
the person to whom the insurance money is made payable 
an actual subsisting interest in the policy, but that this interest 
is subject to the right of the insured to revoke the same, and 
retain it himself or vest it elsewhere. With great respect for 
the view thus taken, which really leads to the same resuit as 
that reached in Clark v. Durand, I am constrained to think 
that in such a case there must either be an actual vested inter- 
est or right in the beneficiary named in the policy, which the 
insured cannot of his independent volition take away, or no 
vested interest or right whatever; for the existence of a 
subsisting vested interest in the beneficiary seems incon- 

*See, also, 8 N. W. Rep. 217. 
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sistent with a reserved right of revocation in the insured. 
And this evidently is the view of Mr. Justice Cassoday, who 
files a separate opinion in the case, marked by his nsaal 
research, and in which the authorities are industriously col- 
lected ; for, while he conours in the conclusion of the major- 
ity of the court, as I understand him, he plants his opinion 
on the ground that the children of the inàured acquired an 
absolute vested interest in the policy as between them and 
their father. 

Thèse are the décisions upon the question in this state, 
and they are substantially followed by Clmrter Oak Life Ins. 
Go. V. Brant, 4c'ï Mo. 419, and Gamh v. Covenant Mut. Life 
Ins. Co. 50 Mo. 44. 

In Ricker v. The Charter Oak Life Ins. Co. 6 N. W. Eep. 
771, decided by the suprême court of Minnesota, precisély 
the opposite view was taken from that held in Clark v. 
Durand. The facts were that a person procured insurance 
on his own life, payable on his death to his then wife, if 
then living ; otherwise, to his children. His wife died, leav- 
ing her husband and their children surviving her. At her 
death ail premiums had been paid. Afterwards the insured 
again married, and then, without the consent of his chil- 
dren, surrendered his policy to the company, and took a 
paid-up policy, payable to his second wife. It was held 
that the transaction, on his part, was in the nature of an 
irrévocable and executed voluntary settlement upon his first 
wife and the children, and that the surrender of the first 
policy was invalid, as against the children. 

In Sandrum v. Knowles, 22 N. J. Eq. Eep. 594, a policy of 
insurance was taken by a wife on the life of her husband in 
favor of her children. After the payment of a succession of 
premiums she assigned the policy in payment of a debt of 
her husband, and the assignée paid the premiums thereafter 
accruing. After the death of the husband, the children 
claimed the whole sum due on the policy, and it was held 
that up to the time the mother ceased to pay the premiums,. 
the transaction was an executed gift by the mother, enforce- 
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able in equity by thé children, but that the acquisition of a 
further interest, by the payment of subséquent' premiums, 
■vyas executpry, apd was not acquired by her, and could not, 
therefore, be claimed by her beneficiaries. Thip ruling goes 
olearly on tlie ground that, up to the time of the assignment 
of the polioy, and for ail which the policy then represented, 
the children had a vested interest acquired by executed gift. 

Mr. Bliss, in bis work on Life Insurance, § 317, states it 
as the gênerai rule "that a policy, and the money to become 
due under it, belong, the moment it is issued, to the person 
or persons named in it as the ]>eneâoisiXj or beneficiaries, 
and that there is no power in the person procuring the in- 
surance, by any act of his or hers, by deed or "will, to trans- 
fer to any other person the interest of the person named. " 
Thèse, including the Wisconsin cases, are some of the lead- 
ing authorities on this question. Others are cited in the 
opinion of Cassoday, J., in Poster v. Gïle, supra. They are 
referred to rather for the purpose of showing the state of 
décision on the subject, than otherwise, for the facts set out 
in the présent bill are somewhat peculiar, and seem to make 
this case distinguishable, except as some gênerai principles 
are involved, from any of the deoided cases to which I am 
referred. 

Whatever principle of law might be regarded as applicable 
and controlling if the right of Mrs. Kemna to the first policy 
in which she was named as beneficiary, or its proceeds, was 
involved, an important fact in the case is that the complain- 
ant surrendered that policy and received from the company 
a paid-up policy, payable to Mrs. Kemna in 1875. The 
same was done with référence to the other policies in which 
his other daughters are named as beneficiaries. This new 
policy, payable to Mrs. Kemna, was an absolute promise on 
the part of the company, in considération of the past pay- 
ments of premiums, to pay her |1,690. It was not a pol- 
icy liable to lapse, but it constituted an absolute, fixed liability, 
and the question is whether, as between the father and the 
■daughter, it was not an executed gift from him which he 



BBOCEHÀUS t). EEMl^A, 619 

could not revoke. I can hâve no doubt iHàt îii wa8, tinleSB 
the circnmstances imder -which the act was donè can hâve thie 
effect to create other rightsbetween the' parties. 

The complainant did àll that he could do to make the gift 
of the policy to his daughter complète and effectuai. He 
paid the premiums while the original policy was runnïng, and 
procured the paid-up policy to be issued, payable in express 
terms to his daughter Aima at a specified time, and without 
any condition or stipulation in the policy reserving a right 
to change or alter it, so far as the bill shows ; and, in the lan- 
guage of some of the cases cited, this was àll that could 
well be done, under the circumstances, so far as the father 
and child were concerned, to vest in Jiis appointée the entire 
interest in the policy and ail rights thereunder. As between 
those parties no further ceremony or fact was needed to the 
perfection of the gift. Sancb-um v. Knowles, supra. The gift 
wa8 voluntary, but it was completely executed, and nothing 
further remained to be done but to await the period wben 
the insuranoe company could be called on to make payment. 
That period was reached, and the complainant then received 
the proceeds of the insurance, not for himself or in his indivi- 
dual name or right, but as the guardian and représentative 
of his daughter; so that in légal effect the payment was 
made to her as the beneficiary. This, if it were essential, 
was the consummative act, completing the gift beyond recall, 
unless, as before stated, the circumstances of the whole 
transaction so affected the relations of the parties as to qualify 
or change what would otherwise be strictly légal rights. Did 
the circumstances hâve that effect ? I cannût think they did. 
Mrs. Kemna was not bound by the arrangement made in the 
alleged "family council," nor by the subséquent agreement 
which she signed. She was under the disability of infancy, 
and she could if she would, on attaining her majority, dis- 
affirm and repudiate the agreement. The bill shows that the 
complainant was unable tO continue the payment of premi- 
ums on the original policies, and that it was therefore deter- 
minedthat those policies shouldbe surrendered and exchanged 
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for policîes fullj paid up; and it maybe fairly înferred, from 
the allégations of the bill, that thîs was determined upon 
before any understanding was had that the proceeds of the 
paid-up policies should ultimately go to Mrs. Franziska 
Brockhaus. It was then arrangea, for reasons stated in the 
bill, that such proceeds when realized should be received by 
Mrs. Brockhaus, but for the beneût of ail the children, It 
is true that this transpired before the actnal surrender of 
the original policies, and consequently there was a change of 
beneficiary, if any was in fact or légal contemplation made, 
before the paid-up policies were taken. But I can hardly 
think that the arrangement made in family council should 
be held to bave operated as an assignment of the original 
policy running to Aima, least of ail of the new paid-up policy 
which was subsequently made to her; and in this connection 
it isnot to be overlooked that, notwithstanding what had pre- 
viously transpired between the parties, the new policy was 
in terms made payable to Aima. The alleged change of 
beneficiary was not, in nameat least, carried into that policy. 
It may, perbaps, be fairly presumed that the complainant, in 
taking a paid-up policy, relied on Mrs. Kemna's adhérence to 
tbe understanding with référence to the ultimate appropria- 
tion of the proceeds ; but I do not think it can be said, upon 
the présent allégations of the bill, that the family arrange- 
ment was the substantial considération which prompted the 
exehange of the old policies for new paid-up policies. And 
on the whole, with référence to the circum stances which pre- 
ceded and which accompanied the surrender of the first policy 
running to Aima for the paid-up policy, as also with référ- 
ence to the subséquent writtten agreement, it must, I think, be 
said that a change of beneficiary could not be made without 
the légal consent of Mrs. Kemna, and such consent was not 
given beyond her power of disafiBrmance. 

It is alleged that the complainant caused himself to be 
appointed guardian of Mrs. Kemna for the receipt of the 
insuranee moneys, at the instance of the Insurance company, 
and because it required him so to act. But I do not think 
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this can avaîl him against the légal conséquences of the aot, 
•when taken in connection with the légal import and effect of 
the contracts by which the insurance company obligated 
itself to make payment. 

It is claimed also that, by bringing suit on complainant's 
bond as guardian, Mrs. Kemna bas ratified the action taken 
at the time of the surrender of the old policy for the paid-up 
policy, and therefore should not be permitted to make her 
présent assertion of right to the proceeds of the latter policy. 
Eut it seems to me that such is not the efifect of her proceed- 
ing, and that it is rather a disaffirmance of the agreement 
entered into by her during her minority by which Mrs. 
Brockhaus was to take the proceeds of the insurance. The 
assertion of her supposed right to those proceeds could only 
be made by demand of payment or suit for their recovery, or 
on the guardian's bond. And, in such case, to say that a 
resort to the only course dpen to her for such assertion of 
her alleged right opérâtes as a ratification of that which she 
now disavows, seems to me équivalent to a déniai of àll power 
to disaffirm. Of course, if it wwre a directly-alleged fact that 
the whole inducément for taking the paid-up policy was an 
actual change of beneficiary, ànd a transfer of interest to 
Franziska Brockhaus as such beneficiary, a différent phase 
of the question might be presented ; but I do not understand 
such to be the meaning of the bill. 

The court is not oblivious of the objects evidently in view 
when the family understanding was had in 1876. But I see 
no escape from the conclusions indicated, when the case is 
considered, as I think it must be, with référence to the abso- 
lute légal rights of the beneficiary named in the paid-up 
policy. 

The demurrer to the bill will, therefore, be sustained. 
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B^jà;: op MoNTBEAii V. Thateb. 

{Circuit Court, B. l<ma, May 11, 1881.) 

1. FEAPDtTLBNT RbPES18BNTATION8— PlEADING. 

In an action £or false and fraudulent représentations, the allégation 
that such représentations were wrongful, false, and fraudulent, is 
sufflcient, Tvliere the said représentations hâve been set out with due 
particularity. 

2. Samk — Paett to Suit. 

In such action, if the pnrty suing is not the party to -whom the false 
représentations were made, it must appear that they were made with 
the intent that they should be acted upon by the parties, and that 
they were so acted upon by thé plaintifl. 

3. Same— Bamb. 

It need not appear that the fraudulent représentations were made 
directly and individually to the plaintifi, but it is aufflcient if it be 
shown that he was authorized to act, and did act, «pon such repré- 
sentations. 

4. SaMB— ReCEIVEK'8 CbKTIFIOATBB — ftmCRASBIlS. 

The receiver of a railroad executed and placed upon the market 
certain certiflcates' payable to A., or bearer, which contained, upon 
their face, certain false représentations, intended to deceive whoever 
might purchase the same. HAd, that a hena Jide purchaser, before 
maturity and without notice, relying upon such fraudulent repré- 
sentations, might recover in an action for damages, although such 
receiver had no purposë to defraud and deceive such spécifie pur- 
chaser when he executed the said certiflcates, 

5. Same— Samb— Same. 

Hdd,fvrther, that the fact that the payée. A.» participated in the 
fraud would not relieve the maker f rom liabilty, nor render it neces- 
sary that such payée should be joined in the action as a party défend- 
ant. 

6. Same— Warrantiiès. 

Hdd,further, that the représentations contained in such certiflcates 
were not warranties upon whjch an action could be malntained by 
the; purchaser. — [Ed. 

Demurrer to pétition. 

This is an action to recover damages on the ground of 

alleged false and fraudulent représentations made by the 

défendant, and the material facts alleged are the following : 

(1) That the défendant was on the twenty-second of November, 1875, 
duly appointed receiver of the property and effects of the Chicago, Clin- 
ton & Western Railroad Company, by an order made by the district court 
of Clinton county, lowa, in a cause therein pending. 
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(2) That afterwarde, on the twenty-seventh of July, 1876, said court 
made an order authorizing the défendant, as receiver, to construct and; 
build ail the unconstructed portion of the Une of said railroad from Clin- 
ton to lowa City, lowa, and to repair other portions, for which purpose. 
he was authorized and empowered to borrow, on certain tenus, such sum 
or sums of money, and to make such indebtedness, as should be necessary, . 
not to exceed $8,000 per mile upon the whole line of said road completed 
and to be completed, and to make and issue to the persons of whom said 
money might be borrowed, and to whom such indebtedness might be due, 
but only such as might be incurred by him, his debentures or certtfl- 
cates, with interest expressed in their body, or in coupons or interest war- 
rants thereto attached, signed by him as receiver, but not personally, 
which debentures were to be held as receiver's indebtedness, and as sucli 
decreed and adjudged to be a flrst lien for the principal and interest 
thereof upon the entire llne of said railroad, et<!. And in case of the 
default in the payment of such debentures or certificates, principal or 
interest, according to tbe terms thereof, any holder thereof might institute 
or prosecute a suit in his or theirnames to enforce tbe lien and compei 
payment thereof. 

(3) That on or about the twentieth of January, 1877, the défendant 
made and delivered to the Joliet Iron & Steel Company flve several cer- 
tificates or debentures, ail of like ténor, and one of which ia as foUows : 

EXHIBIT B. 

Beeeieer't Ourtificate Beferred to in Above Pétition, 
No. 28. ^ $5,000. 

OffFICB OF THE KECEnTEB OF THE CHICAGO, ClilNTOir 

& Wbsteen Raiï.road. 

Clintoît, lo'wA, January 20, 1877. 
This is to certify, that there is due on July 16, 1877, to the Joliet Iron 
& Steel Company, or bearer, from Edward H. Thayer, as receiver, (but 
not personally,) of the Chicago, Clmton& Western Railroad, appointed 
by the district court of the state of lowa, in and for Clinton county, jflve 
thousand (5,000) dollars, with interest thereon from this date at th'e rate 
of 7 per cent per aunum, on account of indebtedness incurred by said 
recwver. This obligation is issued under and by virtue of certain pro- 
visions of an order duly entered by the district court of Clinton county, 
lowa, on July 27, 1S76, and is one of thé séries of receiver's certificates 
authorized to be issued by such order, and by virtue thereof constitutes a 
first liemiçon the said lineof railroad, its appurtenances, franchises, and 
income, being for iron rails furnished for constructing said road. 
Payable at the Third National Bank, Chicago, Illinois. 
[Signed] Edward H. Thatbr, 

As receiver of the Chicago, Clinton & Western Raîïrôàd. 

(4) That by the terms of said certificate or debentures the said défend- 
ant acknOwledged and certifled that there was due the said Joliet Iron & 
Steel Company, or bearer, from Edward H. Thayer, as receiver, but not 
personally, the sums named therein, with: mterest, on accohnt of in- 
debtedness incurred by said receiver; that said obligation was issoed 
under and by virtue of the provisions of the order of court above named 
and was one of the séries of certificates authorized to be issued bysaid 
order, and by virtue thereof constituted a first lien upon the said line of 
railroad, etc., being for iron rails furnished for cousJ;ruflting said railrdad. 
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(6) That afterwards, and before tho maturity of said certiflcates, the 
plalntiff, believing that said certiflcates were duly made and Issued by 
said défendant under and by yirtue of the provisions of said order of 
court, and that the same were of the séries of receiver's certiflcates 
authorized to be issued by said order, and that the same were made and 
issued by said défendant for iron rails fumished for constructing said 
road, and relying thereon, and upon the said statements and représenta- 
tions contained and made in said certiflcate, purchased the said certifl- 
cates from the payée in good faith and in the usual course of business, 
and without notice or knowledge that the said statements and représen- 
tations were not true, and paid and advanced to said company therefor 
the sum of $25,000, that being the amount expressd upon their face 
as due and payable thereon. 

(6) That after maturity of said certiflcates plaintifE demanded payment, 
which was refused ; and that afterwards plaintifE instituted proceedings 
to enforce the lien of said certiflcates upon said line of railroad, etc., in 
the district court of Clinton county, lowa ; and that said court, by it» 
judgment, refused to enforce the said lien, or compel the payment of said 
certiflcates, which said judgment or decree was afterwards afflrmed by 
the suprême court of the state of lowa. 

(7) It is further averred as foUowa: "And the plaintifE further aay» 
that said défendant wrongfully, fraudulently, and falsely certifled and 
represented, in and by said certiflcates, that the same were issued by him 
in pursuance of said order heretofore ref erred to, and that they were each 
of a séries of receiver's certiflcates authorized to be issued by such order, 
and constituted a flrst lien upon the said line of railroad, its apparte- 
nances, franchises, and income, and that they were issued for iron rails 
f urnished for constructing said road, whereas in truth and in fact the said 
certiflcates were not made and issued by said défendant under and in pur- 
suance of said order ; nor were they of the séries of receiver's certiflcates 
authorized to be issued by such order ; nor did they constitute a flrst lien 
upon the said line of railroad, its appurtences, franchises, and income ; 
nor were they issued f6r iron rails furnished for constructing said road ;. 
and the plaintifE further says that by reason of the premises it has sus- 
tained damage in the sum of $30,000." 

(8) The second count of the pétition repeats the foregoing allégations, 
in substance, omitting the allégation as to fraudulent représentation, and 
charges that the représentations were untrue, and that because they were 
untrue the certiflcates were invalid, and the plaintifl sustained the dam- 
age for which the défendant is liable. 

The grounds of demurrer are stated in the opinion. 

E. S, Bailey, for plaintifif. 

Geo. B. Young, for défendant. 

MoCeaey, g. J. We will consider the grounds of demurrer 
to the first count in the order in which they are presented by 
counsel. 

1. It is iusisted that the facts alleged do not constitut» 
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fraud. The allégation is that défendant wrongfuUy, fraud- 
ulently, and falsely certified and represented that the certif- 
icates were issued in pursuance of the order of the district 
court of Clinton county, lowa ; that they constituted a first 
lien, and that they were given for iron rails furnished for 
constructing said road, whereas none of thèse things were 
true. 

It is said that a fraudaient intent is not alleged ; but it is 
diffieult to see how représentations as to a matter of fact 
can be wrongful, fraudulent, and false, without they are made 
with a fraudulent intent. It is certainly necessary to prove 
the intent, and of course it must be alleged, but no form of 
words is necessary. If the terms employed by the pleader, 
taken in their ordinary signification, necessarily include the 
idea of a fraudulent intent, that is enough. We must give 
to the term "fraudulently, " as found in the pétition, the 
meaning which the law gives it, and which attaches to it in 
common «sage, to-wit, a deliberately-planned purpose and 
intent to deceive and thereby to gain an unlawful advantage. 
After stating what représentations were made with sufficient 
particularity, it is enough to aver that they were wrongful, 
false, and fraudulent. It is not necessary in such a plead- 
ing to define the meaning of thèse terms ; and to say that the 
représentations were made with intent to deceive, would add 
nothing to the allégation that they were falsely and fraudu- 
lently made. Langsdale y. Girton, 51 Ind. 99; Thomas v. 
Beebe, 25 N, Y. 24é; Bayard v. Malcolm, 2 John. 550; 
Norris v. Mile Dock Co. 21 Wis. 131 ; Watson v. Chesire, 18 
lowâ, 202. 

2. The next proposition of defendant's counsel is that the 
first count of the pétition is bad, because there is no alléga- 
tion of fraud practiced by défendant upon the Joliet Iron 
& Steel Company, the payée thereof, or upon any one else. 
The pétition does not state that the false and fraudulent rep- 
résentations were made with the intend to defraud any par- 
ticular individual, but it does state in substance that they 
were contained in certain written instruments, payable to the 
Joliet Iron & Steel Company, or bearer, and that, relying upon 

v.7,no.6— 40 
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the statements and représentations eontained in said instru- 
ments, the plaintifE purchased thera from the payée in good 
faith, in the usual course of businesSj before they were due, 
and without knowledge or notice that said représentations were 
f aise, and paid him fuU face value. Is this suf&cient ? To state 
the question as eoncisely as possible, it is this : Assuming that 
the représentations contained in the certificates were false and 
fraudulent, — that is, made with intent to d^oeive, — are we to 
assume that they were made -v^ith intent todeceive whoever 
should purchase the paper ? In the very nature of the case the 
défendant must hâve intended that his représentations would 
or might be acted upon by any person or persons purohasing 
the certificates in the open market. He was placing paper 
upon the market where it was likely to be bought and sold. 

The certificates were so drawn as to facilitate their nego- 
tiation; they were to pass from hand to hand without in- 
dorsement; they were to be payable to bearer. Why is it 
not a Sound rule of law and of morals that makes the signer 
of such paper liable in damages to any one who may be 
deceived and injured by having relied upon statements of 
fact fraudulently inserted therein? To say that it is neces- 
sary for plaintiiï to show that défendant had a particular 
individual in view as the person to be defrauded, would be in 
effect to release him from liability for his représentations; 
for a person who places such paper upon the market cannot 
know into whose hands it wiU pass, and therefore cannot 
hâve in view the person or persons who may be injured. 
The matters of fact stated in the certificates gave them cur- 
rency. If true, they made them amply secure, and very 
désirable as investments. The controUing question is, who 
had the right to act upon the représentations, since the law will 
présume that they were addressed to aU persons having such 
right ? Is there anything on the face of the paper to indicate 
that the représentations were addressed to and intended for 
a particular individual and to no others ? I think, on the 
contrary, the représentations were manifestly intended to be 
considered and acted upon by purchasers of the paper in the 
market. 
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in Bruffv: Mali, 3& N. T. 200, 206, it was held that 
officers of â railroad corporation were liable to any person 
injQred by their misconduct in issuing false certificates of 
stock, and inducing a party to purchase the same by faJse 
and fraudulent représentations as to the affaire of the cona- 
pany; and see to same effect the foUowing authorities: 
Bigelow on Fraud, 89-90; Cazeait, v. Mali, 25 Barb. 578; 
Bartholemew v. Beatty, 15 Ohio, 660 ; Railroad Go. v. Schuyler, 
34 N. Y. 30. There is nothing in the authorities cited by 
defendant's counsel whieh, rightly understood, is in conflict 
■nith this mie. It is very true -that an innocent misrepre- 
Bentation — an honest mistake — ^cannot be made the ground 
of an action for fraud. There must be an intent to defraud 
by false représentations. This must be alleged and proved. 
We hold that it is sufficiently alleged by the plaintiff. If it 
is not true let the défendant join issue. We cannot give 
judgment in his favor while he stands hère admitting the 
allégations of the pétition. 

We construe the allégations of the pétition to mean that 
défendant executed and plaeed upon the market certain in- 
struments payable to bearer, and containing on their face 
false représentations intended to deceive the purchasers 
thereof, whoever they migbt be. This being so, if the plain- 
tiff purchased them in good faith, before maturity, witliout 
notice, relyihg upon the représentations, he may recover, al- 
though the défendant had no purpose to defraud and deceive 
the plaintiff in particular when he' executed the instruments. 

There is sufficient privity between the défendant and any 
purchaser of the certificates to support the action. Nor is it 
any answer to say that the Joliet Iron & Steel Company, the 
payée of the certificates, must hâve partioipated in the fraud. 
The action is based upon defendant's written représentations 
contained in the body of the certificates, and upon thèse alone. 
If we were at liberty to assume that similar false représen- 
tations must hâve been made by the Iron & Steel Company 
to the plaintiff, this would not release the défendant from 
liability, nor would it be necessary tô join the Iron & Steel 
Company as a party défendant. 
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The liability of this défendant dépends upon the question 
whether he committed any fraud by his own conduct and 
représentations, and it is not to be defeated by showing that 
others hâve, or hâve not, committed like frauds. If, for ex- 
ample, the paper in question had passed through the hands of 
a number of persons after it lef t those of défendant, each in turn 
inaking the same false and fraudulent représentations as to 
its validity, would it be insisted that the last purchaser would 
be obliged to join ail the previous holders in one suit ? How 
could he know who-had held and transferred by delivery the 
paper, except in the case of the person from whom he ob- 
tained it? He might sue that person, but, in order to re- 
cover, it would be neoessaryfor him to allège and prove that 
he relied upon his représentations, and not upon those em- 
bodied in the instrument. If he relied upon the latter, and 
acted in gooi faith upon them, his right of action would be 
against the maker of the paper — the party who, by signing 
it and placing it upon the market, certified to the truth of 
the statements it contained, and gave it currency. In ail 
such cases it is, of course, neoessary for the plaintiff to show 
that he acted upon the false représentations, and that he 
had a right to act upon them. If the party suing is not the 
party to whom the false représentations were made, it must 
appear thatthey were made with the intent that they should 
be acted upon by thèse parties, and that they were acted 
upon by him. 

The Bnglish cases cited by counsel for défendant illustrate 
and enforce this doctrine, and show that ail that is required 
of the plaintiff hère is to show some direct connection be- 
tween the défendant and himself in the communication of 
the certificates and its influence upon plaintiff's conduct in 
ibecoming a purchaser thereof. Barry v. Croskey, 2 J. & H. 
117; Peek v. Gurney, Law Eep., 6 House of Lords, 377; and 
Thompson on Liability of Officers, etc., 309. We hâve seen 
no case which holds that it must be made to appear that the 
fraudulent représentations were made directly and individu- 
aUy to the plaintiff. It is enough if he was authorized to act 
upon them and did so. If it be true that the défendant 
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issued the certificates honestly and in good faith, believing 
be bad the right to do so, tbis is a perfect defence, but must 
be pleaded by way of answer. The pétition, being taken as 
true, does not show Buch a state of facts. 

3. The second oount omita the charge of fraud contained 
in the first, and is founded upon the theory that the repré- 
sentations contained in the certificates were warranties upon 
•which the plaintiff bas the right to sue and recover. In 
order to sustain the sufficiency of tbis count it would be 
necessary to hold (1) that the représentations contained in 
the certificates were warranties upon which the payée, the 
Joliet Iron & Steel Company, could bave maintained an ac- 
tion; and (2) that the plaintiff, as a subséquent purcbaser of 
the paper witbout an assignaient, became entitled to maintain 
an action upon the warranty. As to the first proposition, it 
is not averred that the Joliet Iron & Steel Company relied 
upon the représentations, or were in anywise deceived or 
defrauded thereby. On the contrary, it would seem that 
that Company must bave known ail the facts known to the 
défendant, as it is fairly to be inferred from the face of the 
certificates that they were given to said company in payment 
for iron rails furnished by it. Such being the fact, it is mani- 
fest that the company could not bave maintained an action 
upon the warranty. 

A right of action upon a warranty, if it be assignable, is 
certainly not negotiable in the sensé that the assignée may 
take a better right than the assignor possessed ; and it f ol- 
lows from this that the plaintiff, even if regarded as the 
assignée of the right of action upon the warranty, can bave 
no better right than its assignor ; and since the pétition does 
not show that the assignor bad any right of action upon the 
warranty, it does not show any right of action in the plaintiff. 

As to the second proposition, we know of no authority in 
its support. A warranty is addressed to some particular per- 
son, and ordinarily that person alone can sue upon it. Under 
the very broad statute of lowa on the subject of the assign- 
ment of causes of action it may be assignable, but that it goes 
witbout assignment in a case like the présent we tbink cannot 
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be maîntained. There is a clear distinction between a war- 
ranty and a fraudaient misrepresentation. The former is a 
contract, and the action upon it is au a,ction on contract. It 
js an action which can be maintained only by a party to the 
contract. The latter is a fraud, a wrong, for which an action 
ex delicto lies in favor of the person injured. 

We conclude that the plaintiff can recover upon the facts 
stated in the first count upon proving the intent to defraud 
by executing the certificates and placing them upon the mar- 
ket, but he cannot recover alone upon the facts stated in the 
second count. The démarrer is overruled as to the first 
count and sustained as to the second. 

LovB, D. J., concurs. 



Habt V. Pennstlvania E. Co. 
(Circuit Court, E. D. Missouri. April 6, 1881.) 

1. CouMOK Carrier— Bill op LADmo— Limitino Liability. 

A common carrier may, by having a shipper sign a bill of lading 
flxing the value of property shipped at the amount it is willing to be 
liable for, limit its liability to that amount in case of losa in consé- 
quence of its gross négligence. 

2. Same. 

Where five horses, some saddies, etc., were shipped by rail, and the 
bill of lading was signed by both the carrier and shipper, and pro- 
vided, among other things, " that the carrier assumes a liability on 
the stock to the extent of the following agreed valuation : If horses, 
* * * notextteedingtwohundred dollars eaeh; * * * if a char' 
tered car, on the stock or contents in same, not exceeding ttoelve hundréd 
dollars for the car load ;" and through the carrier's gross négligence 
one of the horses, alJeged to hâve been worth $15,000 was killed, the 
others injured, and the saddies, etc., lost: Held, in a suit by the 
shipper for damages, that his recovery could not exceed the amount 
fixed in the bill of lading. 

Plaintiff shipped five valuable race-horses, some saddies, 
etc., on a car of défendant, for transportation from Jersey City, 
New Jersey, to St; Louis, Missouri. The bill of lading reeeived 
by him contained the following printed condition, viz. : "That 
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the carrier assumes a liabilily on the stock to the extent of 
ihe foUoving agreed valuation: If horses, * * * not 
exceeding $200 each; * * * if a chartered car, on the 
stock and cojUents in same, not exceeding $1,200 for the ca/r 
load," The bill of lading was signed by both plaintifE and 
défendant. The horses were not shipped in a chartered car. 
Tbrough defendant's gross négligence, one of the horses, 
alleged to h^ve been of the value of $15,000, was killed, the 
others injured, and the saddles, etc., lost, while being trans- 
ported to their destination. This suit was brought to reoover 
$25,000 damages from défendant, alleged to hâve been suf- 
fered by plaintiff in the manner above stated. The question 
in thia suit is as to whether or not the plaintiff 's recovery 
should be limited by said condition in the bill of lading and 
the agreement therein as to th© value of the horses. The 
case was tried before a jury. 

Défendant objected, upon the trial, to the introduction of 
any testimony tending to show that the horses were worth 
more than $200 each. 

Geo. M. Stewart, for plaintiff. 

Pattison d Crâne, for défendant. 

McCrary, C J., in ruling upon the objection, said: "The 
question raised as to the construction of this bill of lading 
we hâve cônsidered as well as we could, in the very brief 
time we had for the purpose. It is a question of considéra- 
ble importance, and it is to be regretted that we hâve not 
had more opportunity for its examination. The doctrine, of 
course, is well settled, in the fédéral courts at ieast, that a 
common carrier cannot relieve himself from the conséquences 
of his own fraud by any stipulation inserted in the bill of 
lading; and I think I may go further, and say that it is 
very well settled that this cannot be done even by a contract 
signed by both parties. I think it is agreed, even if the 
shipper and the railroad company enter into an agreement 
that the company shall not be liable for its own négligence, 
in so many words, that it would be a void agreement. No 
court would enforce it. It would be contrary to public pol- 
icy, and it would not be upheld. But the courts certainly 
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hâve not gone beyond that; and the cases to which the court 
hâve been referred, so far as we hâve been able to examine 
them, are cases of bills oî lading or receipts by which the 
companies undertake to relieve themselves entirely from 
responsibility on account of négligence. This is a différent 
case. It is a case in which the shipper bas entered into an 
agreement in writing by which he has said bis property is of 
a certain value, and that if it is more he will not be entitled 
to recover more than the value named. It is not, like most 
of the cases, inserted by a company in a receipt, but it is 
stipulated in the contract, signed by the shipper as well as by 
the agent of the company; and the only question hère is 
whether a man who delivers live stock to a raiiroad com- 
pany, to be transported upon cars, has a right to stipulais 
with the company concerning the value of that property. 

"There is another principle that enters into the subject, 
and that is this : that in cases wbere common carriers may 
limit their liability at ail by contract, stipulation, or notice, 
there is this qualification, — that the limitations shall be rea- 
sonable and just in the eye of the law. Now, it seems to 
me — and in this Judge Treat agrées with me — that there is 
a good deal of justice in a stipulation of this kind. I do not 
see in it anything contrary to equity or fair dealing. We ail 
know that ordinary men are not compétent to judge of the 
value of blooded horses. Hère, for instance, is a case which 
illustrâtes exaetly what I think is the purpose of such a stip- 
ulation: A man cornes along to a raiiroad company and 
says, ' Hère is a horse I wish to ship from Jersey City to St. 
Louis.' He says nothing more. The animal, to ail appear- 
ances, may be an ordinary animal, so far as an ordinary 
man would be able to judge. The party who ships him 
signs an agreement, which has printed in it, in large letters, 
a stipulation that, in case the horse is lost, he shall not be 
entitled to recover over $200, which is about the value of an 
ordinary horse. He is shipped and lost ; then the shipper 
claims he is worth $15,000, Ought he not to be bound to 
make known, — to give notice, — in such a case, of the value 
of the animal ? Yery likely the care that the transportation 
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Company would take of the animal vould be very mach 
greater had they had notice of itef value, and they would 
probably demand and receive a larger priée for its transpor- 
tation. I do not see, therefore, myself that there is anything 
unreasonable, and so contrary to natural justice and equity, 
in a stipulation of this kind, as to make it absolutely void, 
•when it is signed by the shipper as well as by the company. 
I therefore hold that the recovery must be limited by the 
amounts fixed in the contract." 

MoCbaey, C. J., subsequently charged the jury as foUows: 
"Gentlemen of the Jury: The amount of the recovery of the 
plaintiff hère must be determined by the construction of- the 
contract under which the horses were shipped. It is for the 
court to construe the writing. It provides that Lawrence 
Hart, the plaintiff, delivered, to be transported in safe and 
suitable cars of the Pennsylvania Bailroad Company, from 
Jersey City to St. Louis, Missouri, live stock of the kind 
mentioned, upon terms which are admitted and aocepted by 
the plaintiff as just and reasonable. The défendant, the 
Pennsylvania Eaiiroad Company, as common carriers, as- 
sumes a liability on the stock to the extent of the foUowing 
agreed valuation : ' If horses or mules, not to exceed $200 
each; if for a chartered car, $1,200 for the car load.' The 
contract then proceeds to give the values of certain other live 
stock, which it is not necessary to read. 

"The court has considered, as well as we could in the brief 
time we hâve had, as to what the true construction of that 
contract is, and as to whether it is a valid or a void contract. 
It is not necessary that I should go into any discussion of 
the question in the charge I give to you. We hâve reached 
a conclusion, as you hâve already learned, that it is compé- 
tent for a shipper, by entering into a written contract, to 
stipulate the value of his property, and to limit the amount 
of his recovery in case it is lost. This is the plain agree- 
ment that the recovery shall not exceed the sum of $200 
each for the horses, or $1,200 for a car load. It is admitted 
hère by counsel for the défendants under this charge that 
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the plaintîff ie entitled to recover a verdict for $1,100, and, 
àko, ûnder the charge of the court the plaintiff agrées that 
is ail. It is simply your duty to find a verdict for that 
amount." 

KoTB. See Muser v. Am. Ex. Go. 1 Fed. Rep. 382 ; Hall v. Penn. B. 
Co. là. 226; Wertheimer y. Penn. B^ Co. Id. 233; (Innevehr v. Steam-ship 
Hindoo, Id. 627 ; Onnsby v. U. P. B. Co. 4 Fed. Rep. 700 ; May v. ateam- 
ahip Powkatan, S Fbd. Rbp. 376. 



Adams and others v. Oke Knob Copper Co. and others. 
{Uircuit Court W. D. Norih Carolina. April, 1880.) 

1. EsTATB m Fbb — Debd wrrHouT Considération — North Caroi.ina. 

A simple deed of grant, witliout considération, is sufflcieat to pass 
an estate in fee-simple under the statutes of North Carolina. 

2. Estate irpoiT Condition — Performance of Condition. 

"Where the perfonnatnce of a condition subséquent, to be performed 
by the grantees " at their own time and convenience," is the sole con- 
sidération for the grant of a conditional estate, such condition must 
be performed Within a reasonable time. 

3. Samb— Samb. 

In such case, where compliance with the condition requires a con- 
tinuons performance, and such performance is discontinued, the 
same must be resumed in a reasonable time in order to prevent a for- 
feiture of the estate. 

4. SamE— Fobfbiturb. 

In such case, if the grantor or his heivs are in possession, upon a 
breaoh of the condition, the estate will revest in them at once, with- 
out any formai act on their part. 

5. Same— Waiver. 

Mère silent acquiescence in an act which constitutes a breach of 
an express condition does not amount to a waiver of the riglxt of for- 
feiture for such breach. — [Ed. 

This civil action was originally commenced in the state 
superior court for Ashe county, to recover the possession of 
the minerais and metals in a certain tract of land described in 
the complaint. The pleadings and proceedings are in con- 
formity to the state; Code of Civil Procédure. Under this 
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Code the distinctions between actions at law and suits in 
equity are abolished, and the civil action is adopted as the 
form of action fqr the enforcement or protection of private 
rights and the redress of private wrongs ; and in such action 
ail the rights of the parties, either plaintiff or défendant, in 
law or in equity, can be ascertained and adjusted in one suit. 
The relief demanded by the plaintiff s in their complaint is 
to be put in possession of the premises described, so that 
they may dig for and obtain the minerais and metals to 
which they allège they are entitled under the grant set forth 
in the pleadings ; and also to hâve an aocount taken of the 
large rents and profits received by the défendant corporation 
in working the mines for a number of years. The plaintiffs 
are the heirs at law of the grantees, and the grant under 
which they claim is as follows : 

State of Nm-tliOaroli'nM., Ashe Gounty. 

Know ail men by thèse présents : That we, John L. Miller and George 
E. Miller, of the county of Ashe and state of Nort|a Carolina, do this day 
grant and convey unto James Calloway, of "Wilkesboro, North Carolina, 
his heirs and assigns ; to B. C. Calloway, of Ashe county, North Carolina, 
his heirs and assigns ; to Thomas S. Calloway, of Ashe county, North Car- 
olina, his heirs and assigns; and to Calloway, Cummings & Co., of the 
county of Knox and state of Tennessee, their heirs and assigns, f orever, ail 
the minerai and metallic interest on the foUowing-described lands, lying 
and being in the county of Ashe and state of North Carolina, on the 
waters of Peak creek and Roans creek, the waters of the South Fork of 
New river, contained in three several tracts, ail adjoining, to-wit : * * 
on the following terms and conditions, to-wit : that the said James Callo- 
way, B. C. Calloway, Thomas 8. Calloway, and Calloway, Cummings & 
Co. shall, at their own convenience and time, and at their own proper 
expense, make a fair test for minerais and metals on the aforesaid laads, 
and if, after said test hasbeen made, any valuable minerais or metals shall 
be found worth working on said premises, to work it or cause the same 
to be done, and to pay over to the aforesaid John L. Miller, his heirs and 
assigns, and to the said George B. Miller, his heirs and assigns, jointly, 
the one-fourth part of the net profits of the said minerais and metals. 

The said James Calloway, his heirs and assigns ; B. C. Galloway, his 
heirs and assigns ; and Thomas S. Calloway, his heirs and assigns, — shall 
hâve, hâve eaoh one-seventeenth part of the net remaing three-fourths of 
minerais and metals on the aforesaid lands. The remaining fourteen- 
seventeenths of the saîd three-fourths of net profits are to go to the said 
Calloway, Cummings & Co., their heirs and assigns. Said Calloway, Cum- 
mings & Co. are to pay the expense of testing the aforesaid property. And, 
further, said John L. Miller and George B. Miller, their heirs and assigns, 
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grant unto the said James Calloway, B. C. Calloway, Thomas S. Calloway, 
their heirs and assigns, Calloway, Cummings & Co., their hetrs and as- 
signa, forever, ail the necessary mining privilèges on the aforesaid lands, 
right of way, wood, and water, together with the right of occupancy of the 
necessary portions of said lands as may be necessary for the érection of 
buildings and résidences for the accommodation of ail such persons as 
may be engaged in operating and carrying on said mines and their neces- 
sary business, together with ail the necessary appartenances, without let 
or hindrance, thereto belonging or in anywise appertaining : provided, the 
said James Calloway, B. C. Calloway, Thomas S. Calloway, Calloway, 
Cummings & Co., their heirs and assigns, interfère as little as may be with 
the farming privilèges of the said lands. 

In testimony whereof we hâve hereunto set our hands and seals this 
ninth day of November, A. D. 1854 

[Signed] Jno. L. Millbk. [Seal.] 

[Signed] Georoe E. Millee. [beal.j, 

Signed, sealed, and delivered in the présence of 
William Haekis, 
William Miller. 

The exécution of this grant is admitted by the défendants 
in the pleadings ; but they insist that it was procured by the 
fraudulent misrepresentations of the grantees, and, also, that 
at the time of the exécution it was falsely read to the grant- 
ors, John T. Miller and George E, Miller, two of the présent 
défendants. The défendants further insist that the said grant 
only conveyed an incorporeal hereditament — the privilège of 
digging for minerais and metals — and they are not entitled 
to the spécifie relief demanded in the complaint. The de- 
fendants further insist that the grant contains a condition 
subséquent whieh has not been performed, and the estate 
conveyed became void by reason of the failure to perform 
said condition ; and as the grantors were in full possession of 
the premises at the time of said breach, the estate at once 
became revested in them, and they had full power to convey 
to the défendant corporation in 1873. 

Several other defences were set forth in the pleadings 
which need not be stated, as they were not considered in the 
trial of the case. 

After the pleadings were filed in the state court the case 
was removed into this court upon the pétition of "The Ore 
Knob Copper Company," a non-resident défendant, acting 
'inder a charter obtained from the state of Maryland. 
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It was conceded by the counsel on both sides that the 
Btrictly équitable rights of the parties could not be considered 
and disposed of in an action at law in a fédéral court, where 
the Systems of law and equity are separate and distinct as to 
jurisdiction, and as to the forma and modes of procédure in 
administering justice. 

The court informed the counsel that arguments would be 
heard as to the légal rights of the plaintiffs under this grant, 
and then proper issues would be found and submitted to a 
jury to ascertain the material facts on this part of the case. 
The other issues of fact presented in the pleadiugs would be 
reserved for future considération, if they become necessary. 

Clemment, Furches é Lànney, for plaintiffs. 

Folk, CiUey, McCorkle, Armfield do Smith, for défendants. 

DiCK, D. J., (in response to the arguments of counsel.) I 
hâve listened with pleasure, and hâve been much interested 
in and benefited by the able and elaborate arguments of the 
counsel in this case. They bave discussed légal questions 
whieh are not of fréquent occurrence in the courts, and I am 
pleased to find that they are so f amiliar with the oid learning 
of the common law. 

In determining the questions which I regard as material at 
this stage of the case, it is not necessary for me to consider 
and décide many of the intervening points presented in the 
arguments. Thèse points may become material if the jury 
should détermine the issues of facts to be submitted in favor 
of the plaintiffs. I am of opinion that part of the plaintiffs, 
under the grants set forth in the pleadings, acquired a fee- 
simple interest in the minerais and metals in the lands 
described, and also the privilège of using said lands, as far 
as necessary, for the purposes specified in the grant. In 
England since the act 8 and 9 Vict., and in this state since the 
aot of 1715, freehold interests in lands may be conveyed by 
a simple deed of grant, and it is not necessary to use livery 
of seizin, or deeds with sufficient considération to operate 
under the statute of uses. In this state such grant, duly 
executed and registered, will be valid, and pass a freehold 
estate in lands, even without a considération, if it does not 
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oome in coaflict li/ith the righta of creditors and subséquent 
purchasers. 

The continuance of the estate conveyed to the grantees, in 
the grant before us, was dépendent upon the performance of 
the condition subséquent expressed in the grant. By the 
termsof the condition it was to be performed by the grantees 
"at their own oonvenience ànd time." As the grantors de- 
rived no immédiate benefit in considération of the grant, and 
were to receive profits only upon the performance of the con- 
dition, it was the duty of the grantees to perform the condi- 
tion subséquent in a reasonable time. What a reason- 
able time is the law does not accurately define, but leaves 
that question to be decided by the judge according to the 
facts and circumstances of a case, as admitted by the 
pleadings or as ascertained by the finding of a jury. As the 
évident intention and motives of the grantors, in eiecuting 
the grant without any présent considération, were that they 
might receive continuons profits from the working of the min- 
erais and metals in the lands, the obligation of the grantees 
was continuons; and if they failed to open the mines, or dis- 
continued to work them when opened, and did not résume 
opérations in a reasonable time, their estate, under the grant, 
would be forfeited by this breach or non-performance of the 
condition subséquent contained in the grant. 

The doctrines of estâtes upon condition seem to hâve been 
originally derived from the feudal law. A tenant was under 
obligation to render continuons service, and if he neglected 
to perform his service the lord could, by a wrii of cessaidt, 
obtain possession of the fief, as such continuons service was 
the considération for the grant of the estate. 

. It was insisted, on the part of the plaintiffs,^ that at the 
common law the breach of a condition subséquent did not 
absolutely détermine the estate ; that a freehold could only 
be defeated by an entry or claim made on thè part of the 
grantor or his heirs, and until that was done the estate lost 
none of its original qualities and incidents, and that this 
right of entry or claim could not be assigned to a sti^anger to 
the conveyance. It was also insisted in the argument that, 
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in a eonveyance like the one iiow befbre the court, there 
should be a, clause providing for a cesser of the estate, and 
reserving a right of re-entry for a breach of the condition in 
order to enable the grantôr to avail himself of a forfeiture 
for a breach. ' 

-It is a well-settled rule of the common law that the breach 
or non-performance of a condition annexed in the grant of a 
freehold estate does not cause an immédiate cesser of the 
estate without a re-entry or claim by the grantor or his heirs, for 
the purpose of enforcing a forfeiture, although the grant may 
contain express words declaring it ipso facto void. As a free- 
hold, at the common law, ccyuld only be created by the noto- 
riety of livery of seizin, there vt&B needed a corresponding 
notoriety in order to déterminé it. This rule was not applicable 
to estâtes for years, as they ■commenced without livery of 
seizin, and could détermine without re-entry. As, under the 
fetatutes of uses, devises, and grants, the ceremony of livery of 
seizin is dispensed with in the création of freehold estâtes, it 
•would seem that the ceremony of re-entry for the breach or 
non-perforûïàince of a condition ought to be dispensed with; 
but the oldrule of the common law is still preserved, uponthe 
principle thàt an estate commenced by a solemn act, viz., a 
grant, must be defeated by an act equally solemn, upon the 
maxim ôf the coihmon law, eo ligamine quo ligatur. 

At the bdinmon law there is a distinction between a condi- 
tion that défeats an estate but requires a re-entry, and a 
limitation or condition in law that détermines the estate 
without entry. Words of limitation circumsoribe the continu- 
ance of the estate and mark the period which détermines it. 
Under certain conveyances, owing théir existence to the stat- 
iites to which we hâve above referred, in which livery of 
seizin is dispensed with in the création of freehold estâtes, a 
condition may be antiexed to such estate, and upon a breach 
of the same the estate will immediatfely cease as to the first 
tàker âhd pass over to a thifd person, to whom limited, and 
také effect in possession without entry. It is not necessary 
for me to consider thèse doctrines of limitations and condi- 
tional limitations, as the terms of the grant before us are irj 
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words of express condition, which render the estate liable to 
be defeated before its détermination, and retum to the 
grantors and their heîrs, and not pass over to a tbird party. 
In such a case the rules of the common law reguire a 
grantor or bis heirs, on the breach of a condition, to make 
entry or claim before they can sustain an action of ejectment 
to recover possession of the forfeited estate ; for when the 
grantor conveyed bis estate he parted with the seizin, which 
he or bis heirs can only regain by an actual re-entry or claim 
made for the purpose of enforcing the forfeiture. Upon re- 
entry or claim the grantor or bis heirs become seized of the 
estate had at the time of making the grant upon condition, 
freed from any subséquent lien, encumbrance, or limitation. 
If the grantor or bis heirs were in possession of the promises 
when the breach of the condition ocourred, the estate re- 
vested in them at once, without any formai act on their part, 
and they were presumed after the breach to hold for the 
purpose of enforcing a forfeiture, unless they waived the 
breach by some acts showing an intention to continue the 
estate of the grantee. Mère silent acquiescence in an act 
which had constituted a breach of an express condition would 
not amount to a waiver of the right of forfeiture for such 
breach. 

In our case the grantors remained in possession of the 
premises from the date of the exécution of the grant, and in 
1873 alienated the same to the défendant corporation; and 
it is a question of faot, to be determined by a jury, whether 
they did any act amounting to a waiver of any breach of 
condition on the part of the iirst grantors. 

In the books upon the subject of estâtes upon condition, 
there are many nice constructions of the courts as to what 
words make a condition with a clause of re-entry, or with- 
out such clause expressed in the deed. This learning bas 
been elaborately presented in the argument, but it is un- 
necessary for me to consider the question to much extent, as 
it is well settled tbat where there are express words in a 
deed, which of thernselves make a condition, (as in this case, 
"on the foUowing terms and conditions,") there is no need of 
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a clause reserving the right of re-entry for a breach thereof, 
in order to enable a gràntor to avail himself Of a forfeiture. 
In this case, as it is stated in the pleadings and conceded 
in the argument that the défendant grantors remained in pos- 
session of the premises in controversy, I am of the opinion 
that théy becaihe revested with the estate conveyed if there 
•was a breach of the condition expresséd in the grant, unless 
they did some act which waived the forfeiture occasioned by 
such breach. Proper issues may be framed to enable the 
jury to ascertain from the évidence and find by their verdict 
whether thére was a breach ôf the conditions expreSsed in 
the grant, and whether there was a waiver of such breach on 
the part of the grantors. The court will instruct thie jury 
ùpon the question of reasoaâible time in the performance of 
tlie conditions. 

■il The jury being empanelled, it was conceded by both par- 
ties that the grantees did some work on the premises, in 
making explorations for minerais and metals, in the year 
1854, and had done no work since that time. 

The jury, after the charge of the court, returned a verdict 
for the défendants. 



Leatherbebby V. Odell, Eagan & Co. 
IGiràiiU Court, W. D. Norfh UœroUna. ■ , 1880.) 

1. Mastbii ahd Servant— CoBfTRACT oi" Sbbvice— Dibchabgb. 

Where one servant violâtes or fails to opmply with any express or 
iniplied condition of the contraçt of service, which résulta in mate- 
rial injury to the business of the master, or which amounts to insub- 
ordination or disregard of his feelings and proper authority, the con- 
traçt may be determincd bef ore the expiration of the term of service. 

2. Samb— Samb— Samb. 

There is an implied contraçt npon the part of a servant that she is 
compétent to discharge the duties foi' which she was employed, and 
a breach of such contraçt will, thereforc, warrant her discharge be- 
fore the term of service hàs expired 
v.7,no.6— 41 
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3. Same— Saxte— Same. 

' Buch discfaarge is also justUIable where the disposition and deport- 
ment of the servai^t is such as to SQriously injure the custom and busi- 
ness of the master. 
4. 'Bamk— Same— 8ÀME. 

' ' But sligbt discourtesies, hastj words, and occasional exhibitions of 
irritation, or even ill temper, are not aufflcient cause for a discharge 
■where there are many petty causes for annoyance and irritation in 
sucb business. 
5. Bajik — DiscHAKGS— Damages, ' 

If tlie master, without sufflcient cause, diseharges the servant be- 
fore the expiration of the tena, the prima fade measure of damages 
is the amount which she would hâve received had the contract of 
service been fulfilled. 
'6. Bame-^Same— Samb. ' . ' 

The master,- however, may shcfw in mitigation of damages tliat 
during the balance of the unexpired term she received other similar 
employment, or might hâve received such employment by proper 
efforts. 

7. Samb— Samb— Bame. 

8he isreqùired in such case, however, bnly to hâve used reasonable 
diligence in obtaining employment in business of the same kind, or 
similar to that mentioned in the contract. 

8. Samb— Breach of Contbaot— Cobtdonation. 

If there bas been an actual t'orgiveness of a breach of contract on 
thé part 6f a master to a defaulting servant, he caUnot afterwards 
rely upon such breach in discharging the servant ; but such condoiia- 
tion can in no respect extend to subséquent ofïences, or to a continued 
deficiency. 

9. Same — Same — Samb. 

Such breach is prima fade condoned by the continued rétention of 
the servant, but the question is one of fact, to be determined by a 
jury.— [Ed. 

Action to recover damages for the breach of a spécial con- 
tract. 

Ruffin, Pannïll de King, for plaintiff. 

Montgomery é Staples, for défendants. 

DicK, D. J., (charging jury.) From the large number of 
ladies and gentlemen who hâve been in attendance on the 
court during the progrèss Of ttiis trial, it is évident that this 
case has excited considérable public interest. The trial bas 
consumed much time, but, net more than was necessary to 
develop the merits of the eas^. The testimony, in many 
partieulars, is varions and oontradictory, but the oounael in 
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theîr arguments hâve shown consumniate skm in marshal- 
ling and arraying on both sides the mass of conflicting évi- 
dence in as lucid a manner as was possible. 

I will not attempt to rehearse the évidence, as my notes 
are not full,; and I would haveio dépend upon my memory. 
Under such eircumstances, if I were to attempt to repeat the 
évidence, I would naturally arrange and présent it in the 
order in which it bas opéra ted upon my mind, and I would 
thus, unintentionally, indioate; tny opinion, and in some' 
degree influence your verdict. I désire to leave ail questions 
of rfact to your détermination; unbiased by any intimations 
of the court. As the counsel in their arguments hâve so 
ably and elaborately presented the rights of their clients, I 
hope you will be able to arrive at correct conclusions, and 
render a just verdict, The principles of law involved in 
this controversy are plain and simple, are founded in reason 
aind justice, and are well established by adjudications in the 
courts. 

The plaintiff allèges that she entered into a spécial con- 
tract with the défendants to serve them as a superiiitendent, 
and as a cutter and ôtter, in a ladies' dress-making establish- 
ment in the city ôf Greensboro, for the entire term of one year, 
at the sum of $600, payable in monthly instalments of $50; 
and the défendants engaged also to payfor her board.lodging, 
and washing, and her traveling expenses to and from Balti- 
more, and her traveling expenses to be incurred in two visits 
to her home during the year of her employment; and the 
défendants, without any sufficient cause, dismissed her from 
their employment at the end of three months. 

In the complaint there is no common count for work and 
labor performed, and it is conoeded that she received pay- 
ment for services performed, for board and washing for three 
months, and also her traveling expenses from Baltimore. 

It is incumbent on the plaintiff to prove by a prépondér- 
ance of testimony the material allégations in her complaint 
which are denied in the answer. If she bas proved to your 
satisfaction that she entered iiito a contract with the défend- 
ants to serve them one year upon the terms set forth in her 
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complaint, and that she was able, ready, and willing to per- 
form her part of the contract, then, nothing else appearing, 
she would be entitled to reoover the amount she would hâve 
received had she remained in the employaient of the défend- 
ants, to-wit: The wages dPor nine months, at $50 per 
month ; her board and washing for nine months, at $22 per 
month; and her traveling expenses ($17) inreturning to Bal- 
timore. She is not entitled to recover the amount whioh 
would hâve been expended in her two promised and antioi- 
pated visits to her home during the year of service. . 

On the other hand, if the plaintiff has f ailed in making out 
her case, or if the défendants hâve satisfied you, by testi- 
mony, that no such spécial contract as that alleged by the 
plaintiff was entered into by thein, but the contract with 
the plaintiff was for her services only so long as such services 
were satisfactory to them, then that finding would détermine 
the case, as the plaintiff can only recover upon the spécial 
contract alleged in her complaint. 

And, again, if you find that there was a spécial contract 
as alleged, and the défendants hâve satisfied you by the 
évidence that they had good and sufficient cause to dis- 
charge the plaintiff from their employment before the ex- 
piration of the term of service, then you should find a verdict 
for the défendants, as they were bound by their contract 
to keep the plaintiff in their employment ouly so long as she 
properly performed her part of the said contract. 

What constitutes suÉSicient cause for avoiding a spécial 
contract of service is a mixed question of law and fact. The 
court must inform the jury what statements in the testimony, 
if aseertained by the jury to be f acts, will or will not constitute 
suf&cient cause of dismissal from service, and I will now 
proceed to perform this part of my duty. 

The plaintiff allèges that she entered into the service of 
the défendants as a superintendent of a ladies' dress-making 
establishment, and as a cutter and fitter of ladies' dresses. 
Now, if you should find that she was unskilful and wanting 
in the taste usual in such employment, or that she was not 
faithful and diligent in her duties, then the court chargea 
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you that tbere was sufficient cause for bér dismissal from 
the services of the défendants ; for there was an implied con- 
tract on her part that she was compétent to discharge the 
duties for which which she was employed, and possessed the 
requisite sMll and taste of arrangement usual in such busi- 
ness. 

The plaintiff, in reply to the allégations of the défendants 
in tbeir answer, says that she did not engage in her spécial 
contraet to perform the service of a compétent and skilful 
cutter and fitter of ladies' cloaks, and that such employment 
is a separate and distinct business from that which she 
engaged to perform. She also eays that, after she had entered 
upon tbe performance of her spécial contraet, she did, at the 
request of the défendants, eut and fit some ladies' cloaks in 
a manner that ought to bave been satisfactory to customers, 
and she insists that, even if such work was not satisfactory, 
it was not sufi&cient cause for a dismissal from the services 
specified in her contraet, and which she had performed witb 
proper diligence and skill. If you should find from the tes- 
timony that the cutting and fitting of ladies' cloaks is a sep- 
arate and distinct business, and was not embraced in the 
alleged spécial contraet, then I charge you that the failure 
to perform properly this extra service would not Justify her 
dismissal from the employment which she had undertaken in 
the contraet. 

If you should be satisfied from the testimony offered by 
the défendants that the plaintiff engaged to serve them as a 
cutter and fitter of ladies' cloaks, then a similar contraet was 
implied to that above stated as to a cutter and fitter of ladies' 
dresses; and if she failed or was incompétent to perform 
such implied contraet, then the défendants were warranted in 
an entire discharge from their service. 

If you should find that the plaintiff's disposition and gên- 
erai deportment towards customers and other employés se- 
riously affected the custom and business of tbe défendants in 
her department, then the discharge from service was justifi- 
able. But slight diseourtesies, hasty words, and occasional 
exhibitions of irritation or even ill temper were not sufficient 
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cause, as thèse manifestations are natural and not unfre- 
quent in a business where there are many whims and caprices, 
much diversity of taste and opinion, and so many petty 
causes for annoyance and irritation. 

As the plaintiff, in performing her contract, had to deal 
principally with lady customers of various tastes and tempér- 
aments, I think that such dealings ought to be received with 
reasonable forbearance and allowance, and ought not to be 
judged by the rigid rules that are properly applicable to the 
actions of men in the calm and ordinary business transac- 
tions of life. The well-known usages and expériences of Soci- 
ety in such matters ought to be recognized, and in some degree 
allowed and respected, unless they produce serions injury to 
business interests. 

The mère failure of the business experiment which the 
défendants had just undertaken, and from which they had 
not realized anticipated profits, did not justify them in dis- 
charging the plaintiff unless her want of competency, skill, 
and gênerai fitness for the position she occupied contributed 
materially to such failure. 

On the subject which we are considering no spécifie gên- 
erai rule can be framed applicable to ail cases which may 
arise. Each case must in some degree be governed by its 
own peculiar circumstances. The nearest approximation to 
a gênerai rule is : where an employé violâtes or fails to com- 
ply with any express or implied condition of the contract, 
which results in material injury to the business of the em- 
ployer, or amounts to insubordination or disregard of his 
feelings and proper authority, the contract may be determined 
before the expiration of the term of service. 

I bave already stated that if the spécial contract was 
made as alleged, and the défendants without sufficient cause 
discharged the plaintiff from their service before the expira- 
tion of the term of employmënt, the prima facie measure of 
damages is the amount which she would bave received had 
the contract been fulfilled. As she did not actually perform 
the services stipulated in the contract, the défendants may 
show in mitigation of damages that during the balance of 
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the unexpîred term she reçeived other similar employaient, 
or might hâve reçeived such employment by proper efforts ; 
as she is only entitled to actual loss from the breach of the ' 
contract, and cannot recover for loss which might hâve been 
prevented by reasonable diligence. A discharged servant 
cannot lawfully spend the balance of an unéxpired term of 
service in idleness and sloth, but must use reasonable efforts 
to relieve the employer from damage and loss. 

This question of reasonable diligence is a question of fact 
for the jury, and the bufden of proof is upon the défendants, as 
they must rebut the prima facie presumption in favor of the 
plaintiff. She is required only to hâve used reasonable dili- 
gence in obtaining employment in business 6f the same kind, or 
similar to that mentvoned iw the contract. You hâve heard the 
évidence of the défendants upon that siibject, and, if satis- 
factory, you can mitigate the damages to the extent of thé 
damages actually reçeived by the plaintiff during the unex- 
piired term, or such as might hâve been reçeived by proper 
effort in seeking employment. 

The plaintiff further insists that the défendants, in express 
terms, agreed to receivé her into their employment at their 
own risk, after she had told them that she might not suit them, 
and that, therefore, there was no implied contract on her part 
that she possessed the degree of skill, knowledge, and expé- 
rience requisite to discharge the duties of the position which 
she had accepted, and to perform in a highly satisfactory 
manner the service she had entered upon. It appears in 
évidence that, at the time the contract was made, she was 
engaged in suCh service in the city of Baltimore, and in the 
usual manner was publicly seeking custom in that line of 
business. By so doing she represented herself to the public 
as being skilled and qualiôed in that employment, and the 
défendants had a right to suppose that such représentations 
were, in most respects, to be relied upon. If they took her at 
their own risk, they could not refuse to pay her for services 
actually performed, although unskilful and unsatisfactory; 
but they were not bound to continue the experiment during 
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the whole term of service, if, after a fair trial, they found 
that she was, in many respects, unsuited to their employ- 
ment, and that a further continuance of her service would 
resuit in serions injury to their business interests. 

In the argument the counsel of the plaintiff hâve presented 
another légal question. There is some évidence tending to 
show that the défendants, after two months' expérience and 
observation of the conduct and fitness of the plaintiff, ap- 
proved the same in language of high oommendation, and con- 
tinued her in their service. It is iusisted that this conduct 
of the défendants was a condonation of any breach of contract 
occasioned by any past improprieties or deficiencies in taste 
and skill. Condonation is a pardon or forgiveness of a past 
wrong, fault, or defioiency which bas occasioned a breach of 
some duty or obligation. If there bas been an actual forgive- 
ness of a breach of contract on the part of a maater to a de- 
faulting servant, he cannot af terwards rely upon such breach 
in discharging the servant; but such condonation can in no 
respect extend to subséquent offenees, or to a oontinued defl- 
ciency. 

Eetaining in service after knowledge of a breach of con- 
tract is prima fade a condonation, and a presumed waiver 
of such breach; but this is a question of fact for the jury to 
détermine after considering ail the facts and circumstances 
of a case. If the défendants in this case hâve by their tes- 
timony satisfied you that no condonation was intended, but 
that their language of commendation and their indulgence 
were prompted by feelings of kindness and forbearance ; or 
if they bave shown any other good reason for delay in dis- 
charging the plaintiff after knowledge of a breach of her con- 
tract, — then the légal presumption of a waiver of said breach 
will be rebutted, and you can find that the défendants were 
justified in dismissing the plaintiff from their service for 
any sufficient cause which they had known and overlooked 
in the course of employment. 

I bave now stated to you the principles of law involved in 
this case, and instructed you as to the rulesfor applying the 
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law to the évidence, and I now leave the questions of fact 
presented in the issues submitted for your détermination. 

The jury retumed a verdict in favor of the plaintiff. 



MiLiiEB V. Allunoe Ins. Cp. oy Boston, 

(Oireuit Court, 8. D. New York. Juue 4, 1881.) 

1. Insurance — Ovbbtaluation. 

A policy of Insurance is not avoided by an overvalution, in accord- 
ance with the terms of the instrument, where such valuation was 
made in good faith, and only assumed to make a true représentation 
of the facts so far as they were known to the applicant. 

2. SaME — TiTLB OF ASSDBED — iNSUKABIiE InTBBEST. 

A policy of insurance provided that if the interest of the assured 
in the property be any other tlian tlie entire, unconditional, and sole 
ownership of the property, for the use and beneflt of the assured, or 
if the building stood on leased ground, it must bff so represented and 
expressed in the written part of the policy, or the same would be 
void. Hdd, that so long as the assured, under claim of right, haid the 
exclusive use and enjoyment of the insured property, without any 
assertion of an adverse right or interest in it by any other peraon, he 
had an insurable interest under the condition of the policy. 

3. Same— Pboof of Loss. 

Defects in the proofs of loss, by reason of the absence of the build- 
er's certiflcate and that of the nearest notary or magistrate, is imma- 
terial where the insurers hâve repudiated ail liability under the 
policy upon other grounda. — [Ed. 

N. B. Hoxie, for plaintiflF. 

Geo. W. Parsons, for défendant. 

Motion for New Trial. 

Wallace, D. J. So far as the defendant's motion for a 
new trial rests upon the ground that the verdict for the plain- 
tiff was contrary to the évidence, it may be briefly disposed 
of. Thëre was a decided prépondérance of testimony in 
favor of the defendant's theory that the value of the property 
insured was considerably less than was represented by the 
plaintiff in bis application for insurance and in bis proofs of 
loss, but there was also direct and positive testimony to sus- 
tain the correetness of the plaintiff's estimate of value, the 
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credibility of which was peculiarly for the considération of 
the jury. AsBuming, however, that the évidence did not jus- 
tify the correctness of the plaintifs valuation of the prop- 
erty, there was sufficient to ai;ithorize the jury to find that 
the plaintiff did not intentionally overestimate the value of 
the property, and that, although his valuation may hâve 
been extravagant, it was not intended to be unfair. The ques- 
tion of fact was a very plain one, and the jury could not hâve 
failed to appreciate the force and bearing of the testimony. 
Their conclusion is not so palpably adverse to the weight of 
the évidence as to suggest partiality or préjudice. The case 
is not one where, aocording to the settled rules of judicial 
discrétion, the verdict should be disturbed. 

It is insisted that the plaintiff cannot escape the effect of 
an overvaluation upon the theory that it was an unintentional 
one. While the policy provided that an overvaluation would 
render the policy void, the représentation of value was in a 
written application, by the terms of which the assured only 
assumed to state the facts in regard "to the condition, situa- 
tion, and value of the property to be insured, so far as the 
same are known to the applicant." The plaintiff, therefore, 
only assumed to give the défendant the benefit of his own 
knowledge ; and, although he may hâve been mistaken, there 
was no breach of the représentation unies» the overvaluation 
was knowingly made. Good faith was ail that was required 
on the part of the assured. The case of Franklin Fire Ins. 
Co. V. Vaughan, 92 U. S. 516, is the only authority which it 
is necessary to cite as conclusive upon this point. In the 
case of the National Bank v. Ins. Co. 95 U. S. 673, the pol- 
icy, as in the présent case, made the application a part of 
the contract, and provided that an erroneous représentation 
should render the policy void ; but it was held, inasmuoh as 
the représentation only assumed to make a true exposition 
of the facts, so far as known to the applicant, that there was 
DO breach unless the estimâtes of the insured were inten- 
tionally excessive. 

It is also insisted for the défendant that the court erred 
upon the trial in exeluding évidence oSered for the purpose 
of showing that the insured had a defective title to the real 
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estate upon -whicli the iûétired buildings stood. The policy 
provides that if the interéSt of tbé assured in the property 
be any other than the entire, unconditional, and sole ownèf- 
ship of the property, for the use and benefit of the as- 
sured, or if the building stands on leased ground, it must 
be so represented and expressed in the written part of the 
policy, otherwise the policy to be void. The plaintiff had 
introduced a deed in which he was named as grantee, which 
purported to convey to him "a certain mill-site and ail the 
buildings thereunto belonging," situated as therein described. 
The défendant offered to show that the grantors of the plain- 
tiff's grantor were only entitled to an easement in this prop- 
erty. The deed contained apt ternis of description to convey 
to the plaintiff the land as well as the buildings upon it. Â 
site, according to Webster, is a seat or ground plot ; and a 
mill-site is the place where a mill stands. Land will often 
pass by a conveyance without any spécifie désignation of it. 
Everything essential to the bénéficiai use and enjoyment of 
the property designated, in the absence of language indicat- 
ing a différent intention on the part of thé grantor, is to be 
eonsidered as passing by the conveyance. Sheets v. Selden's 
Lessee, 2 Wall. 177. In Whitney v. Olney, 3 Masoa, 280, it 
was held by Judge Story that the devise of a mill and its 
appurtenances passed to the devisee net merely the building, 
but ail the land under the mill and necessary for its use, and 
commonly used with it. In Gibson\. Brockway,8 N. H. 465, 
a conveyance of "a certain tenement, being one-half of a corn- 
mill, with the privilèges and appurtenances," was held to pass 
not only the mill, but the land on which it was situated. 

The defendant's ofifer of proof was, therefore, nothing more 
than a proposition to show that the plaintiff, although he had 
a title to the mill property which apparently vested in him 
the sole, unconditional, and entire ownership of the property, 
had a defeetive title. The condition of the policy refers to 
the estent of the insurable interest of the plaintiff, and not 
to the validity of his title. So long as the plaintiff, under 
claim of right, had the exclusive use and enjoyment of the 
insured property, without any assertion of an adverse right 
or interest in it by any other person, he was the owner of 
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the property. In the ordinary acceptation of the term, who 
would be Gonsidered tbe owner of real estate exoept the grantee 
in possession, when no adverse claim bas been made by 
another ? The condition was satisfied by the facts : bis own- 
ership was entire, because it was of the whole property ; it was 
unconditional, because it was not subject to any def easance ; 
it was sole, because it was exclusive of others. It has been 
frequently held that an équitable title is sufficient to uphold a 
représentation or warranty of ownership. Ramsey v. Pkœnix 
Ins. Co. 2 Fed. Eep. 429, and cases there cited. And in 
Burham v. lowa Central Ins. Co. 25 lowa, 328, it was held 
that the insurer had the absolute and sole ownership of the 
property because he was in possession under a contract of 
purehase, although the légal title was in another. 

It was not suggested that the plaintiff had any doubt of 
tbe validity of bis title ; and, finally, it may be said of the 
defence, as w&a s&ià in Stevenson v.London é Lancashire Fire 
Ins.Co. 26 U. C.T. Eep. Ié8, where it appeared the buildings 
insured wexe outsidp the boundaries of the deed of the assured, 
owing to a, mistake in a survey: 

"It is, we believe, a fiovel experiment ; we do not think it a creditable 
lane ; and, in the absence of direct binding authority, it has no intrinsic 
merjt to entitîe it to succeed.'* 

It will not be profitable to discuss the several further 
points made by the défendant as reasons why a new trial 
should be granted. They bave been fully considered, but 
are deemed not to be well taken. In regard to the defects in 
the proofs of loss, by reason of the absence of the builder's 
certificate and that of the nearest notary or magistrate, it is 
sufficient to say there was ample évidence to authorize the 
jury to find that the défendant, through its agents, had 
repudiated ail liability under the policy upon other grounds. 
The agents may not hâve known that the notary whose cer- 
tificate accompanied the proofs of loss was not the nearest 
notary, but it was as much their duty to ascertain if the 
proofs complied with the conditions of the policy as it was 
the plaintiff's. Instead of making objection, they treated 
the proofs of loss as satisfactory in ail respects. 

The motion is denied. 
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In re Canada Nobthesn Et. ». IntbbnationaIi Bbidge Co. 

and othérs. 

(Bîgtrîet Uowrt, N. S. Nm York. , 1880.1 

1. JuDiciAi, Action — Usb op Easbment. 

A détermination by a court, under the authority of a statutory 
enactment, in a case of disagreement, of tlie " terms and conditions " 
upon whicli a railway company sliould be entitled to ttie use of a 
bridge and its appartenances, af ter liearing the allégations and proof s 
of the parties, is not an improper exercise of the judioial function. 

2. Bame — Samb. 

It is no less the exercise of ft. judicial function to preacribe a rule of 
conduct, or protect the existence of a right during a future period, 
than it is to détermine whéther the right has beert invaded in the past. 

3. Samb— Samb. 

When a statute refers thé cfuestion of the conditions upon which' 
an easement shall be enjoyed to a>judi<5ial tribunal for décision,; after 
hçaring the proofs and allégations of the p^rtie^, the implict^tion is 
cogent that. the décision shall procee;d upon settled principles of law 
and eqUity, and not upon arbitrary discrétion. -^[Ed. 

An act of eongrèss, apprqved June 30, 1870, anthorized the 
■construction and maintenance of a bridge across the Niagara 
river by the International Bridge Company, and provided that 
"ail railway companies desiring to usesaid bridge, shall hâve 
:and be entitled to equal rights and privilèges in the passage of 
the same, and in the use of the machinery and ûxtures thereof , 
and of ail the appartenances thereto, under and upon such 
terms and conditions as shall be prescribed by the district court 
•of the United States for the northem district of Ne w York, upon 
hearing the allégations and proofs of the parties, in case they 
shall not agrée." The Canada Southern Eailway Company 
«ubsequently presented their pétition under this act to the dis- 
trict court of the United States for the northem district of New 
York, and alleging that it had never been able to agrée with 
the International Bridge Company upon the amount of com- 
pensation which it should pay for the use of such bridge, 
prayed the court to détermine and preseribe the terms and 
conditions upon which it might use the said bridge, together 
vrith the machinery, fixtures, and approaches. 
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A. P. Lanîng, for Canada Southern Ey. Co. 

J5. C. iSpra^we, for Interna tioaal Bridge Co. 

Wallace, D. J. After fuUy considering the prelirainary 
questions presented on the argument I am of opinion that it 
■çvas compétent for congress to impose such conditions as in 
its discrétion might seem proper coneerning the use and con- 
trol of the International bridge, and that by the act in ques- 
tion ample jurisdiction was conferred upon this court to de- 
termine the présent controversy. 

While it was compétent for the législature of New York and 
the Canadian parliament to charter corporations and grant 
franchises for the construction and maintenance of the bridge, 
so far, as their ]fespectiye sovereignties were concerned, the 
corporation could only obtain the fuU benefits of the grant 
by the consent of congress. Th^ subject of the grant was the 
right to build and control a bridg'e which would be a highway 
of transportation not only between the United States and a 
foreign country, but also the eastexn and western states. It 
was therefore of the first importance to ascertain whether 
congress would sanction the purposes of the grant, and the 
terms and conditions upon. which such sanction could be 
obtained, 

It was for congress to détermine when ils power to regulate 
commerce should be brought into activity, and as to the régu- 
lations and sanctions which should be provided. Getman v. 
Philadelphia, S WftU. 725; The Clinton Bridge, 10 Wall. 454; 
Pennsylvania y. The Wheeling Bridge Co. 18 How. 421. 

By the act in question congress gave its sanction in advance, 
but upon the conditions that ail railway companies desiring 
to use the bridge should hâve equal rights and privilèges in 
the passage and in the use of the bridge, and of the machin- 
ery, fixtures, and approaches, "under and upon such terms and 
conditions" as this court should. prescribe, "upon hearing the 
proofs and allégations of the partie» in case they should not 
agrée. " The power of congress over thé subjeot was plenary. 
It exercised the power, and the International Bridge Company 
availed itself of the privilèges and assented to the conditions 
of the législative sanction. Congress could not delegate its 
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législative powëT to any othisr authorîty, nor could it coûfer 
jurisdictiou upon this court to exercise aoy butjudicial func- 
tions; and if the aet in question, in atiy of ita provisions, con- 
travenes thèse maxims of constitutional law as to those pro- 
visions, it is inoperative. But the act is not obnoxiousi to 
thèse objections. It devolves upon tMs oOurt simply the 
judicial functions of determining the rights of parties ■when 
they may be brought into controversy. 

The rights are created and established bythe act; andthia 
is the office of the législative départaient. The power to 
aidjudicate npon. thèse rights, to ascertaia, when controversy 
airises, their extent and value, and apply the appropriate 
remedy for their protection, is oonferred upon the court; andi 
this is the peculiar province of the judicial depârtment. 

It is argued that the act attempts to confer upon the court 
the power to fix the rate of tolls which the International 
Bridge Company may charge^ and that this is a législative 
and not a judicial function. If cbngreës had ûxed the rate 
of tolls, as it had the right to prescribe the conditions: upon 
Mrhich the franchise might be enjoyed, no other aùth'ority 
could bave intervened to change thèse, conditions. But sup- 
pose the act had, in terms, pifovided that the bridge company 
might charge reasonable tolls, would not this; hâve been a 
complète exercise of the législative power, and would it not 
hâve remained for the judicial départirent to décide, rwhen 
controversy should arise, what were or were not reasonable: 
tolls? And if the act had provided forisueh a detérmiûation 
by a judicial tribunal, would this bave been unconstitutial ? 
It seems to me, clearly not. It is no less the exercise of judi- 
cial functions to préscribe a rule bf cô»dlict or proteoti the- 
existence of a right during a future period.than it istb detêr-. 
mine whether the right has be^n invaded in thô pasti , It is. 
one of the common offices of a court ofequity to do this', 

It is said that that which distinguishes a judicial. from a 
législative act is that the one is a deterjpaination of what the. 
existing lavr is in relation to someeKisting thing already.donè' 
or happened, while the other : is a predeterminStibn' jof wtot 
the law shall be for thé régulation of ail future cases olalling 
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tinder its proyisions. It seems to me that this statement of 
the distinction is incomplète. It is essential to judioial action 
that there be parties and a oontroversy. Judgment is only pro- 
nounced after a hearing. Tliat would not be judicial action 
which should détermine the existing law in relation to some 
existing thing, already done or happened, without the inter- 
vention of parties and the existence oî a controversy ; and 
when there are parties and a controversy it is not less a 
judioial act beoause the détermination régulâtes rights and 
obligations in the future, and the manner in which they shall 
be observed. The act of congress in effect provides that ail 
the companies using the bridge shall hâve equal privilèges iïï 
its use, and for a reasonable compensation, to bô ascertained 
by the court if the parties cannot agrée, The phraseology 
employed is unfortunate, and fairly suggests the objections 
which hâve been ui^ed ; but when the act refers the question 
of the conditions upon which an easement shall be enjoyed 
to a judicial tribunal for décision, after hearing the proofs 
and allégations of the parties the implication is cogent that 
this décision shaU proceed upon settled principles of law and 
equity, and not upon arbitrary discrétion. 

An act of congress will not be dedared unoonstitutional 
unless every reasonable doubt to the contrary is resolved 
against itsvalidity; and itis the dutyof courts so to construe 
the act as to uphold it, if possibly consistent with the language 
used. 

Had it been the intent of the act to confer jurisdietion 
upon the court simply to enforce equality, and prevent unfair 
discrimination for or against any of the several corporation» 
in the use of the bridge, it would hâve been unnecessary ta 
authorize the court to prescribe the "terms and conditions" 
upon which the various companies might use the bridge. It 
would bave sufficed to confer jurisdietion in gênerai terms 
over any controversy that might arise, and it would then hâve 
been compétent for the court to enforce equality upon any of 
the principles and by any of the remédies known to the 
court, Effect must be given to the language used. The con- 
clusion reached is also in harmony with considérations of a 
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more gênerai character. It can hardly be supposed that con- 
gress intended to grant unlimited authority to a corporation 
to fix any compensation it might see fit for the use of the 
bridge, because it would then be in the power of the corpora- 
tion to do indirectly -what it has not intended should be done. 
The bridge company could charge such tolls that no îràilway 
Company could use the bridge unless it should be a stôck- 
hôlder, and thèreby receive in dividends what it might pay 
out for tôUs. The bridge was to be an enterprise of great 
public importance, and it is reasonable to suppose that coïi- 
gress intended carefully to guard the public interésts Which 
■were coricerned. 



Ex parte Houghtoh. • 
{District Court, D. Vermont. Juiie 14, 1881.) 

1. Chimes — State Court— Jdribdiction. 

A State court has no jurisdiction over the offence of passing coun- 
terfeited national bank bills. 

2. Same — Habbas Cohpdb— Fedebal Court — Juribdiction. 

A writ of Jiabeas corpus f rom a fédéral court is the proper remedy, 
where one is restrained of his liberty by a stale court for the commis- 
sion of such an ofEence. — [Ed. 

Motion for Diseharge on Habeas Corpus. 

Wm. Q. Shaw, for relator. 

WHEBiiBB, D. J. This is a motion by the relator for a 
discharge, on habeas corpus, from imprisonment in a prison 
of the state, under sentence of a court of the statô for pass- 
ing counterfeited national bank bills, on the ground that the 
state court had no jurisdiction over this offence, and that the 
imprisonment is contrary to the constitution and laws of the 
United States. 

The constitution of the United States provides : 

" Article VI. This constitution, and the laws of the United States which 
ahall be made in pursuance thereof, * # * shall be the suprême law 
of thé land, and the judges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state to the cOntrary notwith- 
standing." 

V.7,no.6 4:2 •Re-reported, 8 i<eo. S9f. 
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Under this. ; proviaion the limits of power between the 
United States and the several states are to be spught for iu 
that constitution and the laws of congress which bave been 
made pursuan;!; to it. It provides, article 1, § 8: "The con- 
gress shall bave pp^er * * * to coin money, regulate 
the value tbereof, and of foreign coin; * * • to pro- 
vide for the punishment . of counterfeiting the securities and 
current coin of the United States." This provision extenda 
to passing counterfeited coin and securities, as well as to 
counterfeiting them. United States v. Marigold, 9 How. 570. 
It also provides, article 3, § 2, that "the judicial power shall 
extend to ail cases in law and equity arising under this con- 
stitution, the laws of the United States, * * * and fifth 
âmendment; * • * nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb." 
It is well established that congress may exclude the jurisdic- 
tion of the courts of the states from oflfences witbin the 
power of congress to punish. Houston v. Moore, 5 Wheat. 1; 
The Moses Taylor, 4 Wall. 411 ; Martin v. Hunter, 1 Wheat. 
30é; Corn. y. Fuller, 8 Met. (Mass.) 313; 1 Kent, Com. 399. 

National banks are organized under the laws of the United 
States; their bills are issued to them by the treasury de- 
partment of the United States, secured by bonds of the 
United States on deposit there, which fact is to be expressed 
on their face by the signatures of the treasurer and register, 
and the seal of the treasury of the United States. Eev. ,St. 
§ 51Y2. They are securities of the United States which 
congress bas power to protect by punishing counterfeiting 
them, and the passing of counterfeits of them, and are so 
declared to be in the laws of the United States. Eev. St. § 
5413. Whether the state court had jurisdiction over this 
offence or not dépends upon whether congress bas excluded 
that jurisdiction or left it to those courts under the laws of 
the states. 

The judioiary act of 1789 provided, section 11, — 
" That the circuit courts shall hâve * * * exclusive cognizance of ail 
crimes and cflences cognizable under the authority of the TJnited States, 
«xcept where this act otherwise pro vides, or the laws of the United 
States shall othcrwise direct. * * *" 1 St. at Large, 78. ', 
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By thè act of April 21, 1806», provision was made for pun- 
ishiiig counterfeiting of the coin of the United States, and 
by that of February 24, 1807, for that of forging notes of the 
bank of the United States, and by that of March 3, 1825, 
for that of forging certificates of public stocks or other secu- 
rities of the United States, counterfeiting coin of the United 
States and other countries, and passing counterfeit coin. 
Section 26, of the act of 1825, provided, as similar sections 
in each oi the other acts had done, that nothing in this act 
contained shall be eonstrued to deprive the courts of the indi- 
vidual states of jurisdietion under the laws of the several 
states, over offences made punishable by this act. 4 St. at 
Large, 122. 

This provision expressly left to the states jurisdietion of 
the particular offences mentioned in those acts, the same as 
if congress had never exerciséd its power ta punish them. 

A person was convicted under a statute of Ohio for passing 
counterfeit coin, and the conviction was upheld as not being 
contrary to the laws of the United States. Fox y. Ohio, 5 
How. 410. So under a statute of Vermont, (State v. Randall, 
1 Aik. 89,) andi a statute of Massachusetts, (Corn. v. Fuller, 
8 Met. 313.) But upon demurrer to an indictment under the 
lawa of New Hampshire for punishing perjury generally, for 
perjury committed in proceedings under the bankrupt act of 
1841, it was held that the state court had no jurisdietion 
over that offence. State v. Pike, 15 N. H. 83. In Moore v. 
Illinois, 14 How. 13, the respondent was couTicted of har- 
boring and secreting a negro slave contrary to a statute of 
Illinois. It was argned that the state court had no jurisdie- 
tion, because the laws of the United States provided for pun- 
ishing obstructing the owner of a negro slave in endeavoring 
to reclaim him, and concealing the fugitive after notice; but 
the jurisdietion of the state was maintained on the ground 
that the offences were différent. 

The suprême court of Massachusetts took jurisdietion of an 
embezzlement of a private spécial deposit in a national bank 
by an employé of the bank, on the ground that congress had 
not provided foi: that particular offence. Com. v. Tenny,21 
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Mass. 50. The national bank acts were passed in 1863 and 

1864, and provision was made for the punishment of eoun- 

terfeiting their bills and passing the counterfeits, but there 

was no réservation to the state in making thèse provisions. 

Without such réservation, the states Kad no power left to them 

to supplément the acts of congress by législation covering 

the same ground. Sturges v. Crowningshield, 4 Wheat, 122; 

Prigg v. Pennsylvania, 16 Pet., 539. 

The statute of Vermont, under which the relator was indicted 

and is imprisoned, was passed in 1869. At that time, and 

until th« adoption of the Eevised Statutes of the United 

States, June 22, 1874, there was nothing giving up to the 

states the jurisdiction which congress h ad taken over this 

offence, or any part of it. The Eevised Statutes contain a 

title of "Crimes," in which the provisions for punishing coun- 

terfeitéd national bank bil}s are placed. It also has this 

gênerai provision : 

"Section 5328. Nothing in this title shall be held to tt^ke away or 
.impair the jurisdiction of tlie courts of the several states, under the laws 
thereof." 

The provisions of the judiciary act, relating to the crim- 
inal jurisdiction of the circuit court, are brought into section 
629, twentieth, with the qualification of exclusive cognizance 
çhanged to "except where it is, or may be, otherwisè provided 
by law." 

If thèse provisions were ail, it might be said that congress 

had expressly withdrawn the jurisdiction before taken of 

offences mentioned in the title of "Crimes, " so far as the states 

might choose to exercise similar jurisdiction through their 

courts. But chapter 12 of the title on "Judiciary," entitled 

"Provisions common to more than one court or judge," was 

placed in the Eevision and enacted as a part of the Eevised 

Statutes. It commences with section 711 : 

"The jurisdiction vested in the courts of the United States, In the cases 
and proceedings hereinafter mentioned, shall be exclusive of the courts 
of the several states : First, of ail crimes and offences cognizable under 
the authority of the United Btatea." 

This provision was not in the statutes of the United States 

anywhere before. It was framed ex industria, and placed 
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there for some purpose. It is not merely the provision of 
the judiciary act relating to the junsdiotion of the circuit 
courts hrought forward and placed hère, as well aa in the 
chapter relating to those courts, to express the same thing 
again in another connection ; but it is a différent thing. That 
provision made the jurisdictionof the circuit courts exclusive 
of ail other courts, fédéral as well as state, except as other- 
wise provided. This applies to ail the courts of the United 
States, and expressly excludes, and seems to be made ex- 
presslyto exclude, the jurisdictionof the courts of the states. 
3oth provisions are necessaryto place the jurisdiction in 
thèse cases where it is reposed, among the fédéral courts, and 
exclude that of the state courts, and the latter -would be un- 
necessary if that of the state courts was not to be exeluded. 
ïhe language of the section quoted from the title on 
■"Crimes" does not save the jurisdiction of the courts of the 
«tates over the offences made punishable by that title, atS sec- 
tion 26 of the act of 1825 saved it overjoffences made punisha- 
ble by that act. It says nothing aboùtoffeûces, ^s such, to ex- 
press or specify its application. There are mauy offences made 
punishable by that title — some of them éuoh as never could 
be offences against the laws of any of the states; aDme,.suoh 
as the obstructing the executive officers in the performance of 
their duties, and the service of the pirocesses of the courts of 
the United States, where the same act might constitute one 
offence against the laws of the United States, and another 
différent offence against, the laws ôf the states. This section 
of the title is gênerai, and might be applicable to ail thèse if 
taken in its broadest sensé. It might be, or be claimed to 
be, that making any act punishable under the laws of con- 
gress would prevent the states from punishing a différent 
offence involved in the same act. An assault upon a mar- 
ehal, to obstruct his service of process, would be punishable 
under this title for the obstruction, but not for the assault ; 
the assault might be punishable under the state laws, but 
not the obstruction. The title makes certain offences against 
the laws of the United States punishable. This section 
seems to mean that making them so punishable shall not 
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prevent the siatès from taking' hold of any offences which 
'ïaay be involved that are contrary to the state laws, and not 
oognizable under the United States laws, and punishing them. 
And, taken in connection with the section making the juris- 
diôtion of the United States courts over offences cognizable 
under the authority of the United States whoUy exclusive of 
the state courts, it must mean this. Such construction leaves 
ail the sections standing operative, while the other would 
leave the one declaring the jurisdiction exclusive inoperative. 
The section on "Crimes" is later than the other in the order of 
the statutes, and might be said to be controUing for that rea- 
son ; but that ground of inference is expressly removed by 
the statutes themselves, which provide that no inference or 
presumption of a législative construction is to be drawn by 
reason of the title under which any partieular section is 
placed. Section 5600. 

The act of passing thèse counterfeited bills, made punish- 
able under the statute of the state upon which the relator 
was indieted, might, and often would, concur with others to 
constitute a cheat which would be punishable bylaws of the 
state of long standing against obtaining money or goods by 
privy or false tokens. Gen. St. Vt. 67J, § 23. 

It was upon this ground, that the passing the counter- 
feited national bank biU was a mère private cheat under the 
laws of Virginia, that the conviction was uptield by the 
majority of the court in Jett v. Virginia, 18 Gratt. 933, (7 Am. 
Law Eeg. 260,) cited at this hearing. 

The indictment against the relator does charge him with 
passing a counterfeited national bank bill, knowing the same to 
be false, with intent to def raud one Margaret McDaniels, 
which is, in terms, a somewhat différent offence from that 
made punishable by the laws of the United States, which 
consista merely in passing such counterfeited bill, knowing it 
to be counterfeited. Eev. St. § 5415. The indictment ap- 
pears to bave been drawn according to the statute in force 
before the act of 1869, which made an intent to defraud 
an ingrédient of the offence, but did not in exact language 
apply to national banks. Gen. St. Vt. 678, § 3. But this 
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section of the General Statutes was expressly Buperseded by 
the act of 1869, and the élément of an intent to defraudwas 
left out, 80 that the offence made punishable bythe laws of 
Vermont was the passing such tiounterfeit bill, knowing it to 
be counterfeited, precisely the sainie offence made punishable 
by the law of the United States. The material allégations 
of an indictment are those whieh set forth the charges whioh, 
are contrary to the law and make up the offence, and not. 
thoBe which charge things not contrary to the law, however 
morally wrong they may be, and which are not necessary to 
constitute the offence. A plea of not guilty to this indictr, 
ment would only put in issue the passing the counterfeit bill 
knowing it to be such, and the plea of giiilty only ooufessed 
as much. The relator, theref ore, stands convicted in the etate 
court of precisely an offence cognizable under the authority 
of the United States, and is restrained of his liberty under 
that conviction. 

Therô are respectable opinions and weighty authorities 
which hold that in thé United States the^e are two govem- 
ments,— the United States, within the sphère marked out by, 
the constitution, and the several states, — and that the same 
act may be an offence, and some of them that it may be the 
sanie offence, against each, for which punishment may be 
inflicted by each, and that the safety of the aoeused from 
excessive punishment under the two Systems lies in the par- 
doning power, and in the benignant spirit with which the 
laws of each are administered. U. S. v..WeUs, 7 Am». Law 
Eeg. 424; Mr. Justice Daniell, in Fox v. Ohio, 5 How. 410; 
Mr. Justice Johnson, in Houston v. Moore, 5 Wheat. 1. 

That the same act, constituting différent criminal offences, 
may be punished for one under the United States, and for 
another under the state, cannot, under the authorities before 
cited, well be doubted, and most of the examplee cited to 
show that the same offence may be punished by both are 
examples of that class. That the states cannot make crim- 
inal offences out of what the United States makes lawful, 
nor agèinst the laws of the United States, was well settled in 
Prigg v. Pennsylvania, 16 Pet, 539 ; The Moses Tnyhr, 4 Wall. 
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411 ; and other cases before cited. The provision in the con- 
stitution prohibiting putting twice in jeopardy for the same 
offence, was for the protection of the people from oppres- 
sion. Houston V. Moore, 5 Wheat. 1. It may be said that 
this only applied to the tribanals of the United States; but, 
if 80, it i's a restraint of the courts under the laws of con- 
gress. Under it, congress could not œake the same offence 
punishable twice. And if congress could not do this directly, 
it could not indirectly, by creating an offence, and leaving the 
states to punish it once, and providing by its own laws to 
punish it again. 

This offence appears to be one over which the state court 
had no jurisdiction, and the relator is restrained of his lib- 
erty without warrant of law. The next question is whether 
he can be relieved in this mode. 

In 1867 the writ of habeas corpus from the courts and 
judges of the United States was extended to persons in ous- 
tody, in violation of the constitution, or of a law or treaty of 
the United States. Eev. St. § 753. The law of the United 
States was, and is, that the relator should be tried by the 
courts of the United States, and not by those of the state, 
and, if guilty, that he should be punished aecording to the 
laws of the United States, and not under those of the state 
under which he is in custody. This court has jurisdiction of 
the relator under thèse provisions by this writ. 

The inquiry into the cause of his confinement is not a 
review of the proceedings of the state court. If the atten- 
tion of that court had been caUed to this aspect of the case, 
probably this proceeding would bave been whoUy unneces- 
sary; but the record shows that it was not. The point hère 
is not at ail that the relator was not proceeded with in a 
proper manner by the state court, but that the court had no 
jurisdiction over him for this offence. In such cases the 
remedy may be by habeas corpus. Ex parte Lange, 18 Wall. 
163. 

Brown v. U. S. 14 Am. Law Eeg. 566, before Erskine, J., 
and afterwards before Mr. Justice Bradley, is an authority 
that section 711 gives exclusive jurisdiction to the courts of 
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ihe United States over offences cognizable under the author- 
ity of the United States, and that habeaa corpus from a féd- 
éral court or judge is a proper remedy. 

This is not a proceeding for relieving oriminals at ail from 
just punishment. It is intended to relieve persons from 
punisàment contrary to the laws of the United Stiates, but 
not from liability to be punished according to those laws. If 
the relator was still liable to punishment according to those 
laws, he would be held by order of court until the district 
attorney could proceed against him; but the offence for 
which he has already suffered considérable punishment is now 
apparently barred by the statute of limitations of the United 
States. Therefore further détention would be unavaiiing. 

The relator is discharged from this imprisonment. 



In re Woods, Banknipt. 

^District Oowt, S. B. New Tork. May 24, 1881.) 

Bamkbuptcy — Pboof of Bboitred Dbbt — Possbssionop Notes Asteb 
Taking Chattbl Moktgages— Puhchase bt Mobtgagb CREpiroB 
ON ExEccTioN Sale — AMOtrarr to bb Cbedited to Bankbupt — 
Mbkgbr. 

A créditer proved liis debt for money lent, secured by two chat- 
tel mortgages for $7,000 and $9,000, reapectively, and on promis- 
sory notes for the further sum of $5,000. HM, on the évidence, 
that the register, in expunging the proof of debt, erred in flnding 
that the second chattel mortgage was intended to secure the same 
debt which was secured by the notes. The continued possession of 
the notes was prima facie évidence of the debt, and this continued 
possession was not explained by the bankrupt nor overcome by other 
testimony. 

A créditer having taken chattel mortgages to secure his debt from 
the bankrupt on property, the bankrupt's equity in which was af ter- 
wards sold on exécution against lùm and purchased hy the créditer, 
who appropriated it to his own use, is chargeable as a crédit upon the 
debt with no larger sum than the actual value of the property, if that 
is less than the amount of the mortgages. In such a case the mort- 
gagée, by appropriating the mortgaged property to his own use and 
neglecting to render an account of its use or of its proceeds to the 
mortgagor, is not to bedeemed to hâve taken the property in satis- 
faction of the debt, where the debt exceeds the value of the property. 
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The amount of the proceeds of a subséquent sale of the propéity by 
the créditer is no test of such actual value, and should not be credited 
as such to the bankrupt, in the absence of an agreement between the 
parties that the creditor was to sell the property and apply the pro- 
ceeds towards the satisfaction of the debt. 

Where a mortgage creditor purchases an equity under such circum- 
stances, there should, it seems, be no absolute merger of the creditor's 
interest. It seems that it is inéquitable that he should obtain any 
grëater advantage over the bankrupt by his purchase than would 
accrue to any other bidder at the sale to whom it might hâve been 
struck down, and who would hâve to take the property aubject to the 
mortgage liens. 

In Bankrnptcy. 

A. C. Aubrey, for assignée. 

W. W. EUis, for claîmant. 

Choatb, D. J. This is a review of the order of the register 
expunging the proof of debt of one Lynch. The proof is for 
money lent, secured by two chattel mortgages for $7,000 and 
$9,000, respeetively, on certain stable property, which, it is 
alleged, was sold for $6,000,, wliich amount is in the proof cred- 
ited against or deducted from the said amounts. The proof, 
also, is upon promissOry notes given for money lent for the 
further sum of $5,000. The register finds that the amount 
of the two chattel mortgages was due from the bankrupt to 
Lynch ; but he also finds that Lynch became the purchaser 
of the property covered by the mortgages at an exécution 
sale against the œortgagor; that Lynch took possession of 
the property, and used it, and afterwards sold it, and never 
rendered any account either of its use or of its sale to the 
bankrupt. Hence, he concludes that the property was taken 
in satisfaction of the mortgages, and he directs the proof of 
claim to be expunged. He finds nothing specifically about 
the notes ; but it may be inferred, from the expunging of the 
proof of debt, that he found that the second chattel mortgage 
was given to secure the same debt which the notes were 
given to secure, 

I am unable to concur in the conclusion of the register as 
to the notes. It is true that the bankrupt testified that the 
second mortgage for $9,000 covered ail bis indebtedness to 
Lynch at that time. But this is denied by Lynch, and not 
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«orroborated by any otfaer circumstance, and the continiied 
possession of the notes by Lynch after the giving of the 
mortga^e is not explained. The possession ôf thé notes is 
prima fade évidence of the debt, and it is not overcome by 
this conflicting testimony. Moreover, the memory of the 
bankrupt appears to conf used, and his testimony less crédible 
than that of Lynch. 

In respect to the point on which the register expungedi 
the proof of the debt secured by the chattel mortgages, I 
think the bankrupt is not entitled to crédit on the debt for 
more than the value of the property, if that value was less 
than the amount of the mortgages, It seems to me unrea- 
Bonable to hold that because the mortgagee bas appropriated 
to his own use the property mortgaged, the equity in which 
he has purchased, he should be charged with any greater sum 
than its value. This is ail he would be liable for in case of 
a tortious conversion. What he sold it for is indeed no test 
of value, and unless there was an agreement between the 
parties that he should sell it and apply the proceeds towards 
satisfaction of the debt, there is no propriety in stating the 
crédit at $5,000, the amount of the proceeds. It does not 
appear that the property was worth $16,000, the amount of 
the two mortgages. If there were a merger of Lynch's inter- 
est as mortgagee in his title purchased under the sheriff's 
sale, as is argued by the assignée, I do not perceive that it 
would foUow that the debt has been satisfied in whole or in 
part. It would seem that the merger, if absolute, would only 
extinguish the security, leaving the debt still wholly unpaid, 
and making Lynch the absolute owner of the property. But 
in such a case as this justice, perhaps, requires that there 
should be no absolute merger. What the mortgagee bought 
was the equity of rédemption, or Wood's title, subject to the 
the mortgages ; at least, this is what anybody else would hâve 
bought, and it may be presumed that this is what was sold 
by the sherifif, and that the price given was based upon the 
property being sold subject to the mortgages. This being bo, 
itis équitable that Lynch should be held to haveobtained no 
greater interest by his purohase than any other purchaser 
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would have done, and in that view it is certaînly équitable 
that he sbould crédit on the debt the value of the property. 
It is not denied by the counsel for Lynch that this wbuld be 
so, but for an agreement betweeu the parties suggested by him 
that the proceeds only should be applied on the debt. Thi» 
is not proved by the testimony. I think the case should be 
referred back for further proof as to the value of the property at 
the time of the sale, or afterwards, -when used and disposed 
of by Lynch, and as to the existence of such an agreement, 
if the claimant desires to make such proof. 

The déposition of proof of debt is very defective in not set- 
ting forth how and when the property was sold. This should 
be amended. 

Order accordingly. 



BuEDicK, Assignée, v. Gill and Wife. 
[Oircuit Cov/rt, D. lowa. Aprll 29, 1881.) 

1. Fbaudttlbnt Convbtaiîce— Peesumption of Fbaud. 

Fraud will be presumed where a voluntary conveyance to a wife is 
followed within a short time by the fraudaient disposition of thé 
remaining estate of the grantor. 

2. Samb — BcBSEQnEKT Ceeditoes. 

Such conveyance will be void as to ail subséquent as well as ail 
prior creditors of the grantor. 

3. Samb — Pkoof op Injctet. 

It does not seem to be necessary to show injury to the creditors, In 
addition to a fraudaient intent, in order to avoid a conveyance upon 
the ground of fraud. 

4. Samb — Same. 

If, however, a person, when about to contract debts, makes a vol- 
untary conveyance, with the actual intent to deprive his future 
creditors of the means of enforcing collections of their debts, and 
this purpose is accomplished, such subséquent creditors are unques- 
tionably thereby injured. — [Ed. 

In Bankruptcy. Appeal from district court. 

Clark é Heywood and Gillmore é Andenon, for assignée. 

Herschl d Preston, for Sarah Gill. 
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McCrart, C. J. The complainant, as assignée in bank- 
ruptcy of Potter Gill, bringa this bill in equity to set aside a 
oôûveyance of certain real estate made by the bankrupt to 
bis -wife, the respondent Sarah Gill, and to subject the same 
to the payment of the debts of the estate. The pétition in 
bankruptcy was filed in the district court on the eighteenth 
of April, 1878. On the second day of January, preceding, 
he made the eonveyance in question to bis wife. It is con^ 
ceded that the eonveyance was voluntary. It is also con- 
ceded that there are no creditors now complaining whosé 
debts were contracted prior to the eonveyance, and the sole 
question in this case is whether isaid eonveyance was fraud- 
ulent and void as to subséquent creditors. 

1. Was the eonveyance from the bankrupt to bis wife 
made with intent to defraud subséquent creditors ? This is 
the first inquiry. The following are the badges of fraud 
relied upon to establish the affirmation of this proposition: 
Very soon after the eonveyance, Gill commenced disposing of 
his property with intent to defraud his creditors. He sold 
off his stock of furniture, and, according to his déclara- 
tions, he sold it at less than oost. He destroyed or secreted 
his books of account. He bought largely, for tiine, but sold 
very rapidly, so that when the assignée took possession, on 
the twentieth of May, 1878, the goods oii hand inventoried 
only $244, while the claims proved, and which must bave 
been contracted within the preceding 90 days, amounted tO 
$2,700. He is shown to bave made several sales, the pro- 
ceeds of which he fails to account for. About the sixteenth 
of April he sold a farm and received $675 cash on the pur- 
chase money. This proof is sufficient to show the fraudulent 
intent of Gill, and it is fair to infer, from ail the facts and 
circumstances, that the eonveyance to his wife was a part of 
his gênerai plan and scheme of fraud. The time that elapsed 
between the date of the eonveyance and the first of the 
admittedly-fraudulent acts, is so short as to afford a clear 
presumption that they ail belong to and form part of a con- 
epiracy. It wUl not be presumed that the gift to his wife 
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was honest and hona fide, when we find that it was foUowed 
within a moath by the inauguration of a scheme to dispose 
of what remained for the purpose of defrauding creditors^ 
The intent may be collected from the circumstances, and need 
not be shown by direct and positive proof . Bump on Fraud- 
aient Conveyanoes, 309. And among the prominent badges 
of fraud are the "immédiate engagement in hazardous bus- 
iness, and the contracting of debts immediately after the 
transfer," To which we may add, in this case, the frauda- 
ient disposition of the remaining estate of the grantor very 
soon after the conveyance. 

2. The well-settled rule is that where a conveyance ia 
intentionally made to defraud ereditors, it is void as to ail sub- 
séquent as well as prior ereditors; and it is certainly within 
the rule to say that if the conveyance is made with a viçw 
to defrauding subséquent ereditors, it is as to them void, 
although ail prior ereditors are paid in fuU. Story's Eq. 
Jur. 362 et seq.; Bump on Fraudulent Conveyances, 311; 
Sexton V. Wheaton, 8 Wheat. 229; Kerr on Fraud and Mis- 
take, 206, 207; 1 Am. Lead. Cases, Hare & Wallace's notes, 
(5th Ed.) 42, and cases cited in note 2. The gênerai doc- 
trine asserted by thèse authorities is not questioned, but it is 
insisted that the complainant must show not only the intent 
to defraud subséquent créditera, but that such ereditors hâve 
actually been injured thereby. It is insisted that the intent 
to defraud is not enough, if no one is, in fact, injured. I do 
not find that this distinction ia noticed in the books ; but, even 
if Sound, I do not think it can avail respondents in thia case. 

If a person, when about to contraot debts, makes a volun- 
tary conveyance, with the actual intent to deprive bis future 
ereditors of the means of enforoing collections of their debts, 
and this purpose is aocomplished, I am very clearly of the 
opinion that such subséquent ereditors are injured and 
defrauded. A creditor has a right, when. extending crédit, to 
rely upon the honesty and good faith of the debtor. He 
may assume, without inquiry, that the debtor has made no 
fraudulent conveyances of property, The debtor cannot be 
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heard to eay, "My créditer might hâve learned thàt I întended 
to defraud bim," if he bad searcbed tbe fecords or made 
inquiry. ' 

Tbe créditer bas a right to rely upon ail tbe property of 
the debtor whicb in law or equity is liable for tbe debt, and 
tbis includes such as may bave been conveyed witb a view to 
deprive bim of bis remedy. Tbe créditer is entitled to wbat- 
ever remedy by judgtûent, exécution, and the sale of property 
be Vfovlà bave enjoyed bad tbe fraudaient conveyance never 
been made. As to bim, it is void beeanse intended to 
defrand bim, and because, if not set aside, he would be 
deprived of a substantiàl right, to-wit, the right to levy upon 
and sell tbe property conveyed for the payment of bis debt. 
The autborities cited by «ounsél for respondents, rigbtly 
ùnderstood, are net in conflict witb this doctrine. If they 
were, I would not foUow them. 

The decree of tbe district court will be affirmed. 



HoLUES, BeoTH k Hatdens v. Osbobn & Gheesu an Go. 

{(Xreuit Oourt, 2). Conneeticut. Becember 11, 1880.) 

. PaTEHT No. 209,701— BuÇKLBS—yAWDITr—lNPBINGEMENT. 

Letters patent No. 209,701," grantedNovember 6, 1878, to George 
W. McGill, for improved buckles,- Jidd, valid. Complainaut'a device, 
consisting of a fftstening-plate hinged to the eross-bar of an ordina- 
Tily-constructed buckie, with its base terminatlng in a central single 
prong, and a prongpierced and extending.fromits body portion, both 
prongs i)eing bent at right angles to such plate tq enter the article to' 
•which the bnckle is to be attached through slits eut therein on Unes 
parallel -with each other, and clamp such articles by being bent down 
on eitherside, hM, infringed by a buckie containing a similarly-çon- 
structed plate hinged to two-housçd jownaAs, and not infringed by a 
buckie with its f astening-plate términating in a single central prong, 
with t-»o prongs pierced, and extenditig ^om its body portion not in 
the same longitudinal line. , 

In Equity. 
• George E.Terry,Î0T ^IwixïiË. 
Charles' B'.' Tilden, îoi deîenkàni. ' 
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Shipman, D. J. This is a bill in equity founded upon let- 
ters patent, of the United States, dated Novembér 5, 1878, 
and issued to George W. McGill, the assignor of the plain- 
tiffsi for an "impïovement in buckles." The invention is au 
improved shoe buckle, and is described by the patentée in his 
spécification and claim as foUows: "My invention bas for 
its object an improved and simplified mode of fastening a 
buckle to a strap, or to such other article as it may be de- 
sired to attach it, and consists in hinging to the cross-bar of 
an ordinarily-constructed buckle, a metalUc fastening consist- 
ing of a plate, having its base terminating in a central single 
prong, and having another prong, pierced and extending from 
its body portion, both the base prong and body prong being 
pointed and bentdown at right angles from the body of the 
plate in such manner that they -will enter the article to which 
the buckle is to be attached throngh slits eut therein on Unes 
parallel with each other, and clamp such articles by being 
bent down on its other side, either toward or from each other, 
as will hereinafter fully appear. What I do claim and dé- 
sire to secure by letters patent is the herein-described 
buckle, having the fastening plate, B, constructéd with the 
prong D from the internai position of the plate, and the prong 
C from the free end thereof, both being in the same longitud- 
inal Une, and substantially as specified." 

The défendants made and sold, before the fiUng of the bill, 
and after the assignment of the patent to the plaintiffs, two 
kinds of buckles — one, Exhibit A, identically liké the McGill 
buckle, exdept that the fastening plate -was not hinged to a 
cross-bar extendîng across the buckle, but was hinged to two- 
housed journals. This is an immaterial différence, and is not 
claimed to be otherwise. The base of the fastening plate of 
the other kind of buckle (Exhibit B) terminâtes in a central 
single prong, but the plate has two prongs pierced and ex- 
tending from its internai position or body. When thèse 
three prongs are bent forward, the end prong will lie upon 
the plate between the two internai prongs. They are not in 
the same longitudinal Une with a référence to the sides of the 
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buckle, or 6f the fastening plate, but are in the same length- 
wise line of strain. 

The proofs in the case were taken in the usual way. At 
the hearing, the counsel for the défendants was not présent, 
but submitted the case on the proofs without filing a brief. 
My examination of the proofs leads me to the conclusion that 
néither the noveltynor the patentability of the McGill patent 
wàs successfuUy attacked, I did not exaniine the évidence 
in regard to the invention of Samuel G. Talcott, patent«d 
July 25, 1871, inasmuch as it was not named in the answer, 
and seasonable objection was made to the testimony, 

The main point in the case is whether Exhibit B is an 
infringement. This question dépends upon the construction 
which shall be given to the clause in the claim, which re- 
quires that both prongs shall be "in the same, longitudinal 
line." The plaintifFs contend "that the term 'longitudinal 
line' means the line of strain, and nôthing morô or less, 
because the only knovm longitudinal line of a buckle is the 
line of strain." The défendants insist that the term, means 
the line with référence to the fastening plate, or to the side 
bars of the buckle. 

The shoe buckle which was in the most gênerai use prior 
to the McGill invention was the one made under letters pat- 
ent to Calvin Hersome, No. 167,395, dated December 1, 
1874. Hersome's fastening plate is the same with McGill's, 
and bas two prongs, but they are at the base of the plate, on the 
same transverse line, and are inclined towards each other, 
and are not bent at right angles from the bottom of the plate. 
McGill's invention consisted in making the two prongs to 
bend at right angles from the body of the plate, and to enter 
the strap through slits eut therein in Unes parallel to each 
other. 

Exhibit B is a slight departure from Exhibit A, but I am 
of the opinion that the patentée limited himself in his claim 
to prongs in the same longitudinal line as distinguished from 
the prongs of the Hersome patent, which are in the same 
transverse line, and that, either by inadvertence or inten- 

v.7,no.6— 43 
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' tionally, he confined himself to prongs in the eame longitud- 
inal line with référence to the fastening plate. I give the 
■words "longitudinal line" the meaning which appears to me 
to be the more obvions and material one. 

I am, therefore, of the opinion that Exhibit B is not an 
infiingement. 

, Let there be a decree for an injunction against the manu- 
facture or Baie pf articles like Exhibit À, and for an ao- 
çounting. 



The Bbig Wbxtobd. 

{XHttriei Court, 8. D. New Tark. February 5, 1881.) 

LniN *0B Matbsiam— Lâches— Takisg Other Sbcurities— Waiteb 
— MoBTGAGBE— Possession— Lien on Frbight Monbyb — Lien of 
Mastbb — Extra Wagbs- Disbursements— MARSHALLisa Assbts — 

AtTACHMENT — COMMISBIONEB'B FbBS. 

A libel was flléd against the English brig W. and freight for sea- 
man's wages, including the master's. Frocess issued against the vessel 
only. The owner did not appear, and the proceeda of sale were paid 
into the registry. C. & Co sued in personam the master and ownera 
for advances in s foreign port to purchase supplies, and attached the 
freight, which was also paid in. Beveral others, including C. B. & 
Co., libelled the ship for materials supplied. A mortgagee claiming 
possession, petitioned to be paid out of the freight, as well as the pro- 
ceeds of the vèssel. The claims exceeded in amount the whole 
fund in the registry. The testimony showed that C. B. & Co. fur- 
nished supplies in April, 1877, for coppering the vessel in this port, 
■where the owner resided ; but they suflered her to leave without pay- 
ment. Afterwards they took the'owner's notes in payment, and sub- 
sequently, the notes not boing paid, a second mortgage on the vessel 
as security. Although she returned to this port several times, there 
was no arrest by them until they flled this libel, in July, 1880. On 
exception to the report of the commissioner, to whom by consent it 
was Teferred to take testimony and détermine the liens, if any, their 
priority, etc. ,— 

Hdd, that, conoeding 0. B. & Co. had a lien, which, on the évi- 
dence, is doubtful, still the extraordinary lâches shown by them, and 
the taking a second mortgage, indicated an intention not to rely upon 
their admiralty lien, It indeed such lien was not extinguished by tha 
mortgage. 
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That their claim was îiot entitled to any favor as against subsé- 
quent lienors not guilty of lâches, and was riglitlypostponed by the 
commissioner to that of the other material men ; that even thç ûrst 
mortgagee bad also the right to insist upon the waiver. 

Also hdd, that the flrst mortgagee's possession, to entitle Mm to a 
lien on the f reight, must hâve been such as to termlnate the owner's 
possession, and that having f ailed on the évidence to show he had the 
actual custody of the vessel, so as to earn the *reight, by delivering the 
cargo, he had no lien thereon. 

Aho hdd, that the master was entitled to a lien for wages and 
extra wages, under the British shipping act, equally with the sea- 
men, there being no évidence that he had caused the delay in pay- 
ment. The lien for wages extends to extra wages. 3 Fed. Rbp. 577. 

Also held, that the claim of C. & Co. , as against the owner, was in 
the nature of a disbursement by the masteï for the ship, for which he 
had a lien on the freight under the British shipping act. 

Also hdd, that the voluntary omission of the seamen in not attach- 
ing the freight did not prevent the admiralty court from marshalling 
the asséts, and that both funds being in court, and ail the parties 
heard, it was unnecessary to compel the seamen to aie a pétition 
against the freight in order to effect such marshalling of the assets. 

That the flrst mortgagee having suflered the owner to remain in 
possession and employ the master, the latter's lien was entitled to 
priority over his. 

Aceordingly hdd, (the exceptions not raising the question whether 
material men are prevented from acquiring a lien against a British 
vessel in a foreign port by reason of the provisions of the British 
merchants' shipping act,) that after paying the commissioner's fées 
out of the vessel and freight in the proportion of the two funds, the 
claim of C, & Co.,the seamen, and the master, in the order named, 
should be paid out of the freight. 

That out of the proceeds of the vessel should be paid the amoùnts 
due the pilot, material men, and balance due the master, in the order 
named, and the remaining proceeds of vessel, if any, to mortgagee. 

In Admiralty. 

mil, Wing é Shoudy, for mortgagee. 

Beebe, Wilcox de Hobbs, for Crocker Brothers & Co. 

W. W. Goodrich, for master and seamen. 

George A. Black, for Crossman and others. 

Choate, D. J. The brig Wexford, an English vessel belong- 
ing to Nova Scotia, was libelled in this court in a suit for sea- 
men's wages, The libel was against vessel and freight, but 
process issued only against the vessel. She was condemned 
and sold, and the amount of the proceeds of the vessel in the 
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registry is $2,075. The owner did not appear. Several 
other parties filed libels against the vessel, or pétitions to be 
paid eut of the proceeds, the claims exceeding in the aggregate 
the whole amount in the registry. One Crossman also com- 
mencèd a suit in personam against the master and owners 
of the vessel, on a draft drawn by the master on the owners 
for money advanced at a port on the coast of Africa to the 
master for the purpose of obtaining necessary supplies for the 
vessel in that port. On this libel the freight was attaehed 
in the hands of the consignées of the cargo, as belonging to 
the owners, and has been paid into court to the amount of 
$703.04. Among the daims presented against the vessel 
was that of a mortgagee, who also claimed the freight on the 
ground that after the arrivai of the vessel in this port, and 
before the discharge of the cargo, he h ad taken possession of 
the vessel. The parties having claims on the vessel insist that 
the freight should be applied to payment of the seamen's wages 
in order that they may make good their claims against the 
vessel. By consent of ail parties who appeared in the suit 
of Crossman, and also in the suits against the vessel, it was 
referred to a commissioner to take proof of the amounts due 
the several parties, détermine their liens, if any, and their 
claims for priority of payment, and the proper mode of mar- 
shalling the funds in the two suits, without formai pleadings 
other than the libels and pétitions of the respective parties. 
The parties appeared before the commissioner, and the 
amounts found due them are as follows: Crocker Brothers 
& Co., a corporation doing business in this city, hâve proved 
a claim for $837.84, for copper supplied tothe vessel in this 
port in April, 1877, subject to the objections hereinafter 
stated. Their libel was filed July 6, 1880. The foUowing 
claims were also proved, as to which no objection is now 
taken : Eichard H. Anderson, of Philadelphia, for supplies 
in that port in April, 1880, $319.55; Charles A. Warren & 
Co., of Philadelphia, for supplies and materials furnished in 
that port, $102.58; Owen Eeilly, for supplies, $17.80; 
James Germond, for pilotage in this port, $64.57; Joseph 
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M. Wright & Co., of Kio Janeiro, for supplies and repairs fur- 
nished to the vessel in that port, $380.03; James T. Abbott, 
for advances in port of St. Thomas in Maroh, 1879, $193.03. 
The Hbels in ail thèse cases were filed subsequently to that 
of Crocker Brothers & Co. 

The master's claim for wages was proved at $504.04, 
including extra wages for 10 days' double pay on account of 
delay in payment. Grossman's claim in his suit in personam, 
for advances on the coast of Africa, -was proved at $77.12. 
The mortgagee proved a balance of $1,500 due to him. The 
commissioner inadvertently reported this at $5,000. The 
mistake is conceded. The commissioner held that the freight 
should be applied firat to the payment Of the claim of Cross- 
man, and that the balance should be paid to the mortgagee, 
on the ground that the mortgagee had taken possession of 
the vessel before delivery of the cargo. He also held that 
the proceeds of the vessel, after paying the wages of the 
seamen, should be applied as foUows : 

(1) To pay the claim of Germond, pilot. 

(2) To pay the claims of Andersen, Wright & Co., Abbott, 
Warren, and Eeilly, material men, in the order in which their 
libels were filed. 

(3) To pay the master's wages, including extra wages on 
account of delay in payment. 

(4) To pay the claim of Crocker & Co., material men, this 
claim being postponed to the claims of the other material 
men on account of their lâches in filing their libel, and to 
that of the master on account of his superior équitable claim 
upon the fund. 

The claims of the seamen were proved at $360.62. 

The master excepta to the report on the ground that hia 
wages should be paid out of the freight either next after pay- 
ment of Grossman's claim or next after payment of CrOssman 
and the seamen. Crocker Brothers & Co. except on the 
ground that their claim should be paid out of the proceeds of 
the vessel before the claims of the other material men, whose 
libels were filed after that of Crocker Brothers & Co. ; also 
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on the ground that the freight shouldfirst be applied to pay- 
ment of the seamen's wages; also on the ground that Cross- 
man is not entitled to be paid until ail liens on vessel and 
freight hâve been first paid; also on the ground that the 
material men, whose claims cannot be paid out of the vessel, 
are in equity entitled to be paid out of the freight in préférence 
to the mortgagee; also on the ground that the master is not 
entitled to extra wages; or, if so, that such extra wages do not 
constitute a lien, and that the master's lien against the ves- 
sel is not entitled' to priority over that of Crocker Brothers & 
Co. The mortgagee excepta on the ground that Crocker 
Brothers & Co. had no lien on the vessel; also on the 
ground that Crossman is not entitled to be paid out of the 
freight; also on the ground that the mortgagee is entitled to 
the whole of the freight ; also on the ground that the master 
is not entitled to be paid out of the vessel in préférence to 
the mortgagee; also on the ground that the master is not 
entitled to any extra wages out of the proceeds of the vessel 
before payment of the mortgagee. No objections are under- 
stood to be taken to the resuit reached by the commissioner 
except those raised by thèse exceptions. 

The first question to be considered in respect to the claim 
of Crocker Brothers & Co. is whether they hâve a lien on the 
vessel for the copper supplied to her in April, 1877. To the 
lien claimed by them several objections are made — First, 
that the vessel was an English vessel, and that, by the law 
of England, the master bas no authority to bind the vessel 
in a foreign port for supplies and materials, otherwise than 
by a bottomry bond ; secondly, that in this case the owner of 
the vessel resided in this port, and that in such case there is 
no lien, though the vessel be under a foreign flag; thirdly, 
that in this case crédit was not given to the vessel ; fourthly, 
that their lien, if they ever had one, was waived by taking a 
subséquent mortgage; and, lastly, that it was forfeited by 
lâches. 

As to the first objection, formai proof of the English law 
was not made, as it should hâve been, since the court does 
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not take judieial cognîzance of foreign laws ; but it bas been 
assamed on both sides that the Englisb law îs wbat it is 
shown to be by the décisions of the English courts, and I, 
therefore, shall hold fonnal proof to be waived. It is con- 
ceded that, independently of récent statutes, the English 
courts, including the court of admiralty, denied the authority 
of the master of an English ship to bind the vessel even in a 
foreign port for materials and repairs otherwise than by bot- 
tomry. The Woodland, 7 Ben. 110, and cases cited; S. C. 14 
Blatchf. 499, and cases cited. It is, hoWever, unnecessary to 
pasB on this objection to this alleged lien, since the circum- 
stances Show that if the lien ever attached it has been waived 
and lost by the subséquent acts of the party. The copper 
was furnished in April, 1877, for the coppering of the vessel 
then in this port. She -was allowed to leavé the port with- 
out any effort on the part of Crocker Brothers & Co. to secure 
payment of the bill. On their books the copper was charged 
to the vessel upon their knowledge that she was a Nova 
Scotia vessel, but with no knowledge and no inquiry as to 
where her owners resided, and the bill was sent to a firm 
doing the business of such vessels hère, who it was supposed 
at the time were acting as agents for this vessel. After the 
bill had remained unpaid, their managing agent learned that 
one De Wolf, whom he knew as residing in Brooklyn and 
doing business in this city, was the owner of the vessel, and 
he called upon De Wolf for payment. De Wolf admitted his 
liability, thereby ratifying the assumed agency of the master, 
certainly so far as he was personally ooncemed, but declared 
his inability to pay at that time. After several demands 
the libellant took De Wolf's notes at six months, which were 
dishonored at maturity. De Wolf paid, however, $250 on 
account, and after the dishonor of the notes the libellants 
took a second mortgagë on the vessel, payable in one year, 
for the amount due, which mortgagë they had recorded at her 
port of registry in Nova Scotia. After April, 1877, the ves- 
sel retumed to the port in September, 1877, and again in 
January, June, and October, 1878, and in June, 1879 ; jet 
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no libel was filed against her on thia claim till her arrivai 
hère in July, 1880. There is évidence that on one occasion 
when she was about to sail the libellants threatened to arrest 
her, but were dissuaded by ihe owner. Permitting the ves- 
sel thus repeatedly to leave the port is a circumstance 
strongly tending to show an intention to rely on other secu- 
rity, The taking of a mortgage known at the time to be a 
second mortgage and subordinate to that held by the first 
mortgagee, v?hich was giyen in 1875, especially under the 
circumstanees of lâches above narrated, showed a purpose not 
to rely on the lien, if^ indeed, the mortgage did not neces- 
sarily extingush it. See The Ânn C.Pratt, 1 Curt. 361. See, 
also, Fish V. Howland, 1 Paige, 20; Mardy v. Slason, 21 Vt. 
271. 

The lâches hère hâve been extraordinary, and such as to 
disentitle this party to any favor in a court of admiralty. As 
against the owner, who has admitted his claim, he might be 
paid out of the proceeds ; but as against subséquent lienors, 
who hâve not been guilty of lâches, and who stand to him in 
at least as favorable a relation as subséquent bona fide pur- 
chasers, the lien is clearly gone. The ruling of the eommis- 
sioner on this point, postponing the claim of Crocker Broth- 
ers & Co. to those of the other material men, was entirely 
correct. The Artisan, 8 Ben. 538, and cases cited. It is no 
answer to say that thèse claimants did not know of the re- 
peated returns of the vessel. I am not satisfied upon the 
proofs that their agent hère had not information of it, but 
it was their own négligence if they did not know of it. They 
had ample means of ascertaining the fact, and their failure 
to colleot their debt before she left the first time made it 
incumbent on them to use increased diligence thereafter, if 
they would protect their lien against the newly-accruing 
claims of parlies trusting her in ignorance of their claim. 
As to the first mortgagee, undoubtedly he does not stand in 
the same favorable position in this respect as the subséquent 
lienors, but he has a right to insist that thèse parties waived 
their lien and took other security, a second mortgage, in lieu 
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thereof. The Ann C. Pratt, ut supra. The attempt to show 
by testimony that the second mortgage was not so taken, was 
not, I think, successful. The testimony of the agent was 
evasive and unsatisfactoiy. The first mortgagee has also 
right to insist that the lâches and subséquent acta of thèse 
parties, by the rules of the maritime law, amount to an abso- 
lute waiver and abandonment of the lien, or claim, against 
the vessel. The Boston, Bl. & How. 327; The Président, 4 
Wash. 453; The Key City, 14 Wall. 660. And both thèse 
points are, I think, made out. Whether Crocker Brothers ife 
Co. ever had a lien (aside from the question of the ship being 
English) I do not pass upon. It is, at the best, very doubt- 
ful, both on aecount of the slight évidence of their giviftg 
crédit to the vessel, and their means of knowledge of the 
owner's résidence. 

As no exception is taken to the allowance of the claims of 
the other material men, I am not called upon to décide the 
question, as to them, whether the fact that the vessel was 
English prevented their liens from attaching. 

The claim of the mortgagee that he took 'possession of the 
vessel before the discharge of the cargo, so as to entitle him 
to the freight as against the owner, is not sustained by the 
évidence. The proof is that he came on board the vessel 
with a man whom he employed to act as a ship-keeper, found 
the mate and steward on board, the master being absent ; 
that he told the mate that he took possession under his mort- 
gage, reading to the mate as much of his papers as the mate 
was willing to listen to, and then lef t ; that he told the ship- 
keeper that he need not remain on the vessel ail the time ; 
that the ship-keeper in fact then only remained about an 
hour, when he left. Thete is évidence that the ship-keeper 
subsequently returned and was on the vessel more or less 
down to the time of thé discharge of the cargo. There is no 
évidence that the mortgagee ever took the actual eustody 
and possession of the vessel. Prior to his going on board, 
the master and crew were in possession as agents of the 
owner. The possession of the mortgagee, to avail him at 
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ail, must hâve been such as put an end to that of the 
owner. But there ia nothing to show that the master knew 
anything of his having come on board, or of his ship-keeper 
being there, or that he or the mate or the steward submit- 
ted to his pretended possession, or acted or consented to aot 
under his direction and authority in completing the voyage 
by delivering the cargo. Yet thèse things must be proved to 
show an aetual possession, or to entitle him to the freight. 
He cannot, surely, hâve the freight unless he earned it by 
the delivery of the cargo. Ail that the évidence shows is 
that the présence of himself and of his ship-keeper or agent 
was tolerated by the master and crew, while they continued 
their former possession to the completion of the voyage and 
delivery of the cargo. See Maclachlan, Mer. Ship. 41, 100, 
and cases cited. 

The lien of the master for his wages, is, by the British Mer- 
chant Shipping Act, 17 and 18 Vict. 104, the same as that 
of the seamen, and he is equally entitled with them to extra 
pay in case of delay in paymentof the wages unless he himr 
aelf causes the delay. The Princess Helena, Lush. 190. By 
a subséquent statute, 24 Vict. 10, his lien was extended to 
cover his disbursements for the ship, and this has been con- 
strued to include liabilities incurred. The Feronia, L. E. 2 
Ad. 65, and cases cited. It has been already held jn the case 
of this same vessel that the seamen's lien for wages extends 
to their extra wages. 3 Fed. Eep. 577. The commissioner 
was therefore right in reporting the master 's claim with 
the addition of extra wages. 

The mortgagee, having shown no interest in the freight, 
cannot contest the claim of Crossman, under his attachment in 
his suit in personam against the master and owners, to hâve 
his claim paid out of the freight. Crossman obtained a lien 
apon it as against the owners by his attachment, subordi- 
uate, of course, to the lien of the seamen. It seems also, 
from the authorities above cited, that, as this was a disburse- 
ment of the master for the ship, the master hasalien pn the 
freight to secure it. 



THE, BRIO WEXFOKD. 683 

Crocker Brothers & Co. èxcepted to the allowance of Cross- 
man's elaim, but they hâve no interest in the freight which 
. makes their exception available. 

Colirts of admiralty recogûize and enforce in proper 
cases Ihe équitable rule that where one creditor has two 
funds to resort to, and another has but one, the creditor 
having two will be compelled to resort first to that which the 
other creditor is not entitled tO resort to, in order that both 
rhay be paid. The Saïlar Prince, 1 Ben. 234, 461. It is 
objected in this case thàt the seamen's and master's wages 
should not in this case be paid out of the freight rather than 
the vessel for the relief of those having claims on the vessel, 
because the freight was not attached on the libel of the sea- 
men, but was brought into the registry on the suit of Cross- 
man, ira personam, against the master and owners. But I 
think this is not a sufficient objection. The équitable rule is 
not limited or narrowed by the voluntary acts or omissions of 
the creditor having the two funds to resort to. In this case no 
claim is directly made against the freight, that of the mort- 
gagee being excluded, except that of Crossman. This leaves 
some $630 of the freight money of this vessel in the registry 
of the court for distribution. It is, in f act, subject to the lien of 
the seamen and master. Even if the owner had appeared to 
claim it, it would be proper, upon the application of the sub- 
séquent material men and the mortgagee having claims on 
the vessel which are in danger of being lost by reason of the 
payment of the wages out of the vessel, to order the seamen 
and master to file their pétitions to be paid out of the freight. 
Inasmuch, however, as their libel was against both vessel 
and freight, though only the vessel was in fact attached on 
the process taken out by them, it seems to be unnecessary to 
go through this form. Both funds being in court, and ail 
the parties in interest having been heard, such order for 
the marshalling of the asset^ may be made as equity may 
require. 

I thihk there is nô force in the claim of the mortgagee that 
he should hâve priority over the master out of the proceeds 
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of the vessel. The mortgagee, by sufEering the owner to 
remain in possession and employ a master, cannot object to 
the master having that security against the vessel which the 
law gives him. The lien of the master for his wages is given 
in aid of an equity so strong that, even when not supported 
by lien, it has been held to be superior to the claim of the 
mortgagee, at least so far as regards the master's wages for 
the last voyage. The Trimountain, 5 Ben. 246. 

This disposes of ail the questions that hâve been raised. 
The fées of the commissioner may be paid out of vessel and 
freight in the proportion of the two funds. Out of the freight 
will be paid the claim of Crossman and his costs, then the 
seamen, then the master. Out of the proceeds of the vessel, 
the amounts found due the pilot and undisputed claims of 
material men, then the balance due the master, and anything 
remaining of the proceeds of the vessel to the mortgagee. 

Decree accordingly. 



The Zaok Côanbleb. 

{DUtriet Court, JT. 2>. Illinois. June 8, 1881.) 

1. Close op Navigation — Sbames's Wages — Rbtukn to Port op 
Departueb. 

A vessel was laid up at an intermediate port by the close of navi- 
igation, and the seamen, who had been engaged at a higlier rate of 
wages owing to the lateness of the season, were disoharged. Sdd, 
under the circumstances of the case, that the seamen were entitled 
to be paid their wages up to the time of their discharge, togethei 
with theexpense incun-ed by them inreturning to the port of depart- 
ure. — [Ed. 

The lAoneas, 3 Fed. Rbp. 922. 

In Admiralty. 

C. E. Kremer, for libellants. 
Wm. H. Condon, for responaents. 

Blodgett, D. J. This is a libel in personam, against 
the master and owners of the schooner Zack Chandler, 
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for wages and damages. The material facts, whîoli are 
undisputed, are that, on the thirteenth day of November 
last, the libellants were shipped, at the port of Chicago, as 
searaen, to serve on said schooner at the rate of four dollars 
per day, for a voyage from Chicago to the port of Erie, in the 
state of Pennsylvania. No shipping articles were signed, 
and no stipulation made as to the rights of the respective 
parties in case the voyage should not be completed that 
season. The schooner left the port of Chicago on the thir- 
ieenth of November, on said Voyage, with a fuU cargo of 
grain. She encountered very cold, tempestuous weather, and 
"was finally driven into Green Bay, and, on the twenty-third 
of November, made the port of Eseanaba, where she \ira8 
laid up for the winter, ànd thé libellants discharged.^t 
being conceded that it wàs unsafe to prôsecute the voyage 
further that fall. * The nïàstér ofFered to pay thè libellants 
ihe wages earned, at the contràèt price per dày, from the 
time of their employment up'ïo the time of their discharge. 
Th'ey demanded thiat the expénses of their return to Chicago 
should be paid în addiiion to the •Wageg, ' and this being 
réfused, and the captain insisting tha;t he would only pay the 
wages on condition of a fuU a-cquittance, they pàid their cfwn 
■expénses to Chicago, and br<iught this suit. 

It is conceded that the men worked f aithf ully and obèyed 
the commaiids of their officers during the time they were on 
board the vessèl, and in ail respects conducted themselves as 
obedient and capable seamen. It is now contended, on the 
part of the respondents, that, as that voyage was abandoned 
and no freight was earned, there is nothing due the libel- 
lants; while the libellants insist that, as a matter of strict 
légal right, they were entitled to stay upon the vessel until 
the completion of the voyage, whether it was that fall or the 
next spring, and to be paid the wages called for by their 
contract ; that they were not to blâme for the interposition 
of winter weather, and therefore had the right to complète 
iheir contract the next season, and that theii employment 
«ontinued until its completion. 
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^•IthQugh the amount involved is not large, the principle 
in question is important, especially upon our northern lakes 
and riyers, where many voyages undertaken in the fall are 
liable to be delayed, by thé close of navigation, until the 
ensuing spring. 

This case does not come within the rule applicable to voy- 
ages which are abandoned and broken up by reason of ship- 
wreok, or such marine disaster as makes the completion of 
the voyage impossible, because the intervention of winter 
weather, which pompels the master to lay up his vessel at an 
intermediate port, only delays the voyage until the opening 
of navigation in the ensuing season, when it may be resumed 
and completed. It is also admitted that the rate of sea- 
men's wages, for voyages undertaken late in the fall on our 
lakes, is much higher than for similar services in the spring. 
Under thèse circumstances it seems to me that the court 
should hold a contract like the one now before us to be made 
by both parties in view of the contingency that it is liable to 
terminate, by the closing of navigation from the inclemency 
of the weather, before the completion of the voyage. It is a 
contract for the voyage from the port of departure to the 
port of destination, if it can be completed that season. If 
the season closes by the setting in of winter weather, so as to 
make the further prosecution of the voyage unsafe for life or 
property, then the master must hâve the right to lay up his 
vessel at any intermediate port of safety, and to discharge 
his crew, because to be compelled to pay full wages during 
the entire winter, and until the completion of the voyage in 
the spring, might not only consume the entire earnings of 
the voyage, but even leave the vessel burdened with debt. If 
the master cannot terminate the contract with his men on 
some équitable terms when he is compelled to lay up his 
vessel, he would be tempted to take too great risks in pursu- 
ing and attempting to complète the voyage, and thereby 
endanger not only the lives of his men, but the property in 
his charge, merely because he was under so heavy an obliga- 
tion to his men if he must either get them to their place of 
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destination that fall, 6r be liable to them for ttô entire win- 
tet. But a master ought not to hâve the right arbitrarily to 
lay up his vessel and discharge his men, at a way port, 
except upon eqaitable terms to them. From the nature of 
the case the master must exercise his discrétion as to the 
sxtent to which he will pursue and attempt the comple- 
tion of his voyage, and the men, as a rule, must perform 
their duty by working the ship under his orders until hé 
décides to lay up. To disobey orders and refuse to work thé 
ship would be, under most circumstances, mutiny. Bitt 
when the master décides to lay up and to exercise his right 
to terminate the contract, he should be allowed to do so only 
on condition of making a just and proper provision for the 
men. He should certainly pay the wages which hâve been 
earned at the stipulated rate up to the time of the laying up 
of the vessel'. In this case I bave no doubt tbat equity 
required the master to pay the expenses ôf his men back to 
the port of departure. Such may not be the rule in ail 
cases, and I do not conçoive it necessary in this case to lay 
down a rule for ail cases; possibly cases may occur wheti it 
would be more consonant with the rights of ail that' thé 
master should pay the expenses of the riien to tiîe port of 
destination rather than to the port of departure, especially 
when the vessel is laid up nearer the port bî destination 
than the port of departure ; because if, by the contract, the 
master had a right to dischàrge his crew at the port of desti- 
nation, they could not colnplainîf furnished free trandporta- 
tion to that point. This would leave thé men just where 
they would bave beenleft îf thé voyage had been çompieted 
that fall. Of course the parties càn, by their contract,' 
expressly provide for and settle their respective rights in 
such a contingency as this, and their contract, and not the 
rule laid down in this case, would then govern. I only 
intend to décide what the rights and obligations of the par- 
ties to this suit are, and other suits comihg within the facts 
of this case. 
I am surprised to find there is a great dearth of direct 
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authority upon the questions involved in this case. The case 
of TTie Lionesa, decided by Judge Treat, of the eastem district 
of Missouri, and reported in the third volume of the Fedeeal 
Eepobter, page 922, is analogous in many of its features to 
this. The Lionesa was a tow-boat engaged upon the Ohio 
and Mississippi rivers, her home port being Pittsburgh. Her 
crew were shipped in the spring, for the season. The boat 
was laid up by the ice at a small landing about 20 miles 
below St. Louis. In that case the learned judge allowed the 
men their wages until the time of their arrivai at their home 
port, as well as their expenses. I do not find any warrant 
in the authorities cited in th^t case for the payment of 
wages, as a rule, until the arrivai of the crew at the port of 
shipment; although that case was undoubtedly rightly de- 
cided, in view of its spécial facts. 

In the case of an American vessel sold in a foreign port 
before the completion of her voyage, the master bas a right 
to discharge his seamen; but he must pay them three 
months' wages and their expenses home, or make some suit- 
able provision, approved by the American consul at the port 
where the discharge takes place. But this law affords no 
criterion or rule for the government of the master in a case 
like this. 

I am, therefore, of opinion that the report and finding of 
the commissioner in this case should be sustained. The 
exceptions to the report will be overruled, and a decree en- 
tered in conformity with the recommendation of the com- 
missioner, awarding the libellants their wages, and their 
expenses from Escanaba to Chicago, together with the costs 
of this suit, to be taxed. 
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OiiTVEB V. CuNNiNGHAM and othetB. 

(Oireuit Oov/rt, E. B. Michigan. April 17, 1881.) 

1. MOKTGAGQB AITD MOBTGAGEB^POSSBSSION— Fr AUD . 

The sale of an equity of rédemption will be closely scrutiniised, 
■when sucli equity has been purchased by the mortgagee. 

2. Samb— Praud. 

In such case, constructive fraud, or an unoonscionable adrantagOy 
will be auffloient to avoid tlie sale. 

3. Same — Re8 Adjddicata. 

The judgment of a court, in a suit to foreclose a mortgage, is net 
Tes adjudicata as to any matter which the défendant was not entl- 
tled, as a matter of right, to bave litigated in such suit. — [Ed. ' ' 

In Equity. 

Alfred Bussell and Walker and Burton, for complainant. 

H. M. Duffield and Mr. Lathrop, for défendants. 

WiTHEY, D. J. This is a bill to set aside a conveyance of 
the property in question, made by complainant to the défend- 
ant Cunningham, which it is claimed was made to euable 
him, Cunningham, to satisfy from the issues of the estate, by 
sale or otherwise, a mortgage of $35,000 held by himself and 
his co-defendants Hunt and Eschelman, together with other 
indebtednesB of Oliver. The bill also asks to hâve set aside a 
conveyance of the same lands made by the défendant Cun- 
ningham to his co-defendants G. J. Eobinson, Haines, and 
Eanney ; and for an accounting by ail the défendants for the 
issaes, rents, and profits of the property since the second- 
named conveyance. 

It is alleged that the conveyance to Eobinson, Haines, and 
Eanney was made for the benefit of ail the défendants, 
including Cunningham himself, and with fuU knowledge on 
their part of ail Oliver's rights in the premises. I shall not 
enter upon an elaborate discussion of the évidence, or give 
at length the reasons for my conclusions, but content my^elf 
by stating the principal facts, my conclusions, and brieflv the 
reasons thereîor. 

In the summer or fall of 1868 Oliver owned about 12,500 

acres of pine lands, and held a contract for the purchase of 
v.7,no.7— 44 
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6,500 acres from David Preston. Thèse lands were situated 
in the counties of Alpena, Alcona, and adjoining counties. 
Garrett B. Hunt, Jacob Eschelman, and Henry S. Cunning- 
ham held a purcbase-money mortgage upon ail the lands in 
tow.nships 28 and 29 north of range 8 east, amounting to 
aboui 6,500 acres, to secure the paymçnt of $35,000 and 
interest, given to them by Oliver, wbo was then carrying on 
business at a place called Ossineke, in the vicinity of the 
property, in the manufacture and sale of lumber from the 
lands above mentioned, in copartnership with the défendant 
George J. Eobinson. The lands covered by the Cunningham, 
Hunt, and Eschehnan mortgage were also encumbered by 
other mortgages and claims, amounting with said $36,000 to 
about $100,000. Oliver & Eobinson owed about $36,000. 
The value of the real estate at this time was, as éstimated by 
Oliver, $226,000, including mills and dock; and the personal 
property about $70,000. Making a libéral allowance for over- 
estimate, Oliver's assets must at this time hâve exceedéd his 
iiabilities by about $150,000; but he was manifestly embar- 
rassed financially. As early as June, 1868, some dif&culty 
had grown up between Oliver and his partner ; and, reàUzing 
his financial embarrassment, he appealed by letter to défend- 
ants Hunt and Cunningham, two of the mortgagees, to obtain 
assistance, stating fully to them his assets and Iiabilities, and 
the obstacles to a successfui prosecution of the business, 
interposed by his partner Eobinson, and proposing to deed 
his property to them in trust for the payment of his indebt- 
edness, and in July folio wing visited Buffalo and had a per- 
sonal conférence" tôuching the same matter. On the third of 
September we find Cunningham, who Was doing business in 
Buffalo, N. Y., at Oliver's place of business in Michigan, 
when Oliver executed deëds of conveyance to him of ail his 
interest in ail his lands, and a bill of sale of the Personal 
property. Before' kaving Buffalo, and before reeeî^ng the 
conveyance from Oliver, Cunningham, by advice of cbunsel, 
executed an assignment of his interest in the mortgage to his 
<50-mdrtgagees, Hunt and Eschelman, without, howèverj re- 
•ceiving any considération thorefor. Cunningham paid no 
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considération whatever for the transfer to him by Oliver. 
He rejturned to Buffalo, and he and. Oliver both commenced 
making efforts for a sale of the property. About the first of 
October, Oliver went to Buffalo, in answer to a telegram from 
Cunningham. A sale of a large pottion of the lands, includ- 
ing those covered by the $35,000 mortgage now held by Hunt 
and Eschelman, and ail the personal property, was negotiated 
to défendants George S. Eobinson, Haines, and Eanney. An 
agreement for the sale of such property was drawn up and 
signed by Cunningham, Eobinson, Haines, and Eanney, whioh 
agreement, however, Oliver insists was not assented to by 
him, and did not embody the terms which had been previously 
agreed upon between the parties. Preceding this agreement 
for sale there had been interviews between Eobinson, Haines, 
Cunningham, and Hunt, upon the subject of acquiring this 
property. Cunningham had received nothiug for the trans- 
fer to Hunt and Eschelman of bis mortgage interest, and the 
fact of such transfer was not communicated to Oliver. At . 
the time of taking the eonveyance at Ossineke, Cunningham 
refnsed to give a def easanee showing the nature of the trust, 
and deolared that if Oliver insisted upon this he would bave 
notbing to do with the property. . On the third of November, 
succeeding thèse transactions, a partnership mémorandum 
was drawn up between G. J. Eobinson, Haines, and Eanney, 
in which Hunt and Eschelman are referred to as possible 
future partners. FoUowing upon thia, the transfer of the 
property is finally made to Eobinson, Haines, and Eanney, 
and in December a meeting of certain of the parties was held 
at Tonawanda for the purpose of providing funds to conduct 
the lumbering business and make certain improvements upon 
the property, at which meeting Hunt and Eschelman and 
défendant H. M. Eobinson were présent. On the seventh of 
January following, Cunninghan became an open partner in 
the new concern, contributing as capital the $35,000 mort- 
gage, the légal title to which vested in Hunt and Eschelman. 
The capital supplied to the firm, nominally, by George J. Eob- 
ijason, is found to hâve been a $20,000 claim which he had 
against Oliver in event of hia electing to retire from the firm 
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of Oliver & Eobinson, and the Wayne mortgage, so called, 
which was contributed to the firm by H. M. Eobinson,, and 
upon the bond accompanying which he afterwards brought 
suit at law against Oliver after it had so been contributed as 
a paît of the capital stock of the firm. It should be added 
that H. M. Eobinson was one of the active parties engaged in 
consummating the so-called Bufifalo agreement, as well as in 
forming the new partnersbip ; indeed, it may be said that he 
was the real man represeuting the Eobinson interest in the 
original firm of Oliver & Eobinson ; and the transactions in 
question, as well as the évidence in the case, clearly indicate 
that he so continued in a great measure after the formation 
of the new firm. It appears that Hunt & Eschelman, pend- 
ing the transactions aboVe stated, bôught most of the mort- 
gages against the property in question, including the G. 
Haines & Co. mortgage, which was, after assignment to 
Hunt, put in as capital stock in the new firm by Haines and 
Eanney, who composed said firm of said Haines & Co., and 
the E. & G. E. Haines mortgage, for which Hunt gave his 
notes, which were afterwards paid by the firm of Gunning- 
ham, Eobinson, Hteinesife Go., and never presehted tô Hunt. 
Notwithstanding the fact .that the $35,000 mortgage had 
been put into the firm as capital stock, Hunt and Eschelman 
afterwards instituted proceedings to foreclose the same, to 
which proceedings we shall hereafter hâve occasion toallude. 
And it appears that the firm of Cunningham, Eobinson, 
Haines & Co. paid ail the expense of such foreclosure, and 
subsequently reeeived $46,000 as the proceeds of timber sold 
from the lands covered by sale, although Hunt was the nom- 
inal purchaser at the sale. A letter of Cunningham to G. 
J. Eobinson, of date January 25, 1872, refers to Eschelman 
as "a very quiet and comfortable partner." The copartner- 
ship articles between Cunningham, Eobinson, Haines & Ean- 
ney were signed for Cunningham by Hunt, who is his father- 
in-law, thus establishing the fact that Hunt then knew that 
Cunningham was using the mortgage, the légal title to which 
was in Hunt and Eschelman as capital stock in the firm. 
Although Oliver proposed voluntarily to place the title to his 
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property in Cunningham, if we keep in view his embarrassed 
condition, it is plain that it was with the object to sâve the 
excess of its value over his indebtedness. Whatever may bê 
Baid in relation to Cunningham's acta prior to the convey- 
ance to him of September 3d, his transactions respecting the 
property subséquent to that time, as well as those of his 
co-defendants, -which Oliver charges to hâve been fraudulent, 
required to be closely scrutinized as dealings between a mort- 
gagor of the property in question and a mortgagee who en- 
tered into possession under a conveyance, one purpose of 
which was to enable him to make the amount of his mort- 
gage out of the property, as we entertain no doubt thàt not- 
withstanding the paper assignment of Cunningham to his 
co-mortgagees, in view of the subséquent dealings of the 
parties, and of the fact that intelligence of such assignment 
was not communicated to Oliver, Cunningham, Hunt, and 
Eschelman retained a common interest in the mortgage, and 
that Cunningham, for ail thô purposes of this case, at ledst, 
must be treated as though such assignment had never been 
made. What seems to be conclusive upon this subject ie the 
«se which Cunningham was subsequently allowed to make of 
this mortgage seourity in contributing it as capital in the 
copartnership formed January î, 1869; and it must be held, 
in view of ail the facts in the case, that Cunningham, in the 
formation of that firm, represeuted his co-mortgagees, Hunt 
and Eschelman, as well as himself. It must be held, also, 
that George J. Eobinsou represented in said firm himfeelf 
and his father, Henry M. Eobinson, as well. 

The testimony in the case abundantly establishes that ail 
of thèse défendants must bave known of the trust with which 
the property was charged; and we think that it is also estab- 
lished that the transfer to Eobinson, Haines, and Eanney, 
and the subséquent dealings with the property under the 
firm name of Cunningham, Eobinson, Haines & Co,, were in 
the interest of ail the défendants. It should be borne in 
mind that, at the times of thèse transactions, each of thèse 
défendants stood in the relation of either creditor or mort- 
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gagée of Oliver, and were dealing with their debtol: in em- 
baràssed circumstances. 
* The transfer bj Oliver to Cunningham of this property, if 
any other view was necessary to be taken, could be regarded 
in no other light than making Cuaningham the trustée of 
Oliver's property. If, then, Cunningham was still inter- 
ested, notwithstanding his assignment of it, in the $35,000 
mortgage, and was subsequently so regarded by Hunt and 
Eschelman, then any disposition of the property held by him 
in his own interest, or for his own benefit, would be a fraud, 
and render any such transfer void, not only as to himself, 
but as to ail other parties dealing with him, with notice of 
his relation to the property. 

Without going through the testimony in détail, it is mani- 
fest that Oliver has received nothing like adéquate considér- 
ation for his large property. It is not overlooked by the 
court that OUver was to receive back the Preston-contract 
lands, and other lands outside of towns 28 and 29 ; and that, 
under the Buffalo agreement, Bobinson, Haines, and Eanney 
were to pay the contract priceof the Preston lands — $10,500; 
nor that the new firm paid unsecured debts. But, neverthe- 
less, the case is regarded as clearly within the doctrine stated 
in Russell v. Southard, 12 How. 154, as a transaction that 
should be scrutinized to see whethor any undue advantage 
has been taken of the mortgagor, in référence to which the 
court says: 

" We think that inasmuch as the mortgagee in possession may exercise 
an undue influence over the mortgagor, especially if tlie latter be in needy 
circumstances, the purchase by the former of the equity of rédemption 
is to be carefully scrutinized when fraud is chargea, and that only con- 
structive fraud, or an unconscientious advantage, which ought not to be 
rctained, need be shown to avoid such a purcliase." 

Again, in Pugh v. Davis, 96 U. S. 337, the court says : 
"A subséquent release of the equity of rédemption may undoubtedly 
be made to the mortgagee. There is nothing in the policy of the law 
which forbids the transfer to him of the debtor's interest. The transac- 
tion will, however, be closely scrutinized, so as to prevent any oppression 
of the debtor." 

Viewed in the light of thèse authorities, the transactions 
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of thèse défendants must be held to be a fraud upon the 
rights of Oliver, and we find nothing in the f acts which estop 
him froiû asserting such fraud, and obtaining relief in this 
suit. As bas been already statéd, the défendants Hunt & 
Eschelman, after the formation of the new co-partnership, 
proceeded to foreclose the $35,000 mortgage. Oliver, in that 
case, interposed a defence, setting up by way of answer, aa 
well as by cross-bill, the transactions, or a portion of them, 
detailed in the présent bill, and it is insisted by the defenoe 
that the questions sought to be raised by complainant are 
res aâjudicata as to Hunt & Eschelman. 

Whether the judgment in the foreclosuïe case is a bar to 
the présent action, dépends upon whether the subject-matter 
of the suit, pleaded as a defence to that, constituted a subject- 
matter whicli the défendant Oliver was entitled to interpose 
against a decree of foreclosure. If he was entitléd to avail 
himself, as a defence to the foreclosure, of the matters which 
he brings forward in this suit, and did set up such a defence, 
and introduce évidence in support of it, nomatter upon what 
ground the court gave to the mortgagees a decree of foreclos- 
ure and sale, that judgment would be a bar against setting 
up the same transactions by ah original bill against the 
same parties. It would rûake no différence that the court 
held that the defenoe could not be allowed, and that Oliver 
must bring his original bill, if, as a matter of law, it was 
admissible to defeat a foreclosure of the mortgage. The pro- 
ceeding would be none the less a bar to this suit. For a correc- 
tion of the error of the court in thus deciding, the party 
would be remanded to his remedy by review. While, on thè 
other hand, if the subject-matter of this suit was not admis- 
sible as a defence to the foreclosure, for the reason that it 
involved the rightff of other parties, étrangers to the mortgage, 
as well as property other than that covered by that of the 
mortgage, which must hâve been affected by any decree based 
upon the defence then urged, in that case, though it may hâve 
been set up in a prrtceeding, it :would be no bar to this bill.-' 

The suprême court of Michigan, in Jaco6«on v. MUler, 41 
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Mich. 90, says, as to the doctrine of adjudication in a former 
suit, that it is conclusive in respect (1) to the subject-matter 
of the litigation. The subject-matter of the litigation in the 
foreclosure case was the establishment of a lien upon a por- 
tion of the property involved in the présent controversy, and 
to hâve a decree of foreclosure for the mortgage debt. (2) 
Conclusive as to ail points of fact or law, or both, necessarily 
settled in determining the issue on the subject-matter, Let it 
be assumed that the court did not détermine in the foreclosure 
case as to the facts setup bythe answer and cross-bill, — though 
it would make no différence whether it did or not, — but did 
détermine, as a matter of law, that Oliver could not avail 
himself of the transactions, no matter for what reason, when, 
as a matter of law, he was entitled to hâve his defence con- 
sidered, then such judgment is res aâjudicata and a bar to 
this suit, because it was necessarily settled in that case that 
the transactions hère pleaded constituted no defence to the 
the foreclosure. 

We hâve stated what was the subject-matter of the litiga- 
tion in the foreclosure on the part of the complainant. Now, 
the subject-matter of the litigation as respects Oliver, in that 
foreclosure, was the right to hâve whatever defence he was 
entitled to make determined in that suit, and the judgment 
of the court would not be rea adjudicata as to any matter 
which he was not so entitled, as a matter of right, to hâve 
litigated there. It only becomes necessary, as it seems to 
me, tben, to détermine whether, as a matter of law, Oliver 
was entitled to interpose the transactions brought forward in 
the présent suit as a défendant to a decree of foreclosure. 
As already intimated, if H. M. Eobinson, not a party to the 
foreclosure, but a défendant hère, was a necessary party to 
any suit in which the transactions in controversy were to be 
deoided, then, as he could not be made a party to that fore- 
closure, it was not Oliver's right to interpose the subject- 
matter of this suit as a defence to that. It has already been 
stated that H. M. Eobinson was interested with his co-defend- 
ants in the business and profits of the firm of Guuningham, 



' OLIVEB V. OUNNINGHAM. 697 

Eobinson, Haines & Co. We hâve, therèfore, concluded that 
the complainant Oliver is entitled toa deoree that shall afiford 
him suitable and proper relief. 

Befofe a final decree can be made there mnst be a référ- 
ence to a master to state an accoant. In stating sach ac-* 
count, timber taken from the lands and the personal property 
received by the défendants will be charged against them as 
follows, viz. : 

Value of timber, ...... $110,000 

Personal property, including logs, teams, and lumbering sup- 
plies, and goods in store, . . . . - 70,000 

Accounts and bills receivable trangferred to Cmuiiingham by 
Oliver, - . . - . . - 11,000 

The défendants should be credited as foUows : 

G. J. Kobinson's interest in the flrm of Oliver & Robinson in 

case of his élection to retire, .... 20,000 

Cimningham, Hunt, and Eschelmaiï mortgage, - . 37,450 

Amount paid David Preston, - - - . 12,287 

C, Haines & Co. mortgage, - - - ' - - 16,000 

Psid to Joseph Hill, - - - . . 1,000 

Paid for E. & G. K. Haines mortgage. ... 6,000 

Oliver & Robinson's debta, .... 25,000 

Amount of Wayne mortgage, . . . • . 10,000 

$127,739 
The défendants should be allowed on such accounts for the 
taxes paid. Interest on the balance should be computed at 
the rate of 7 per cent, per annum from October 17, 1874, the 
date of the final sale of timber by défendants, to the date of 
the master' s report. The proofs do not disclose any earlier 
time which the court would feel justified in fixing as the date 
from which interest should be computed, and the défendants 
should also be allowed a réduction from the amount charged 
against them for notes and accounts to the extent that they 
were uncollectible. 

The deeree will also provide for the reconveyance of ail the 
lands transferred by Oliver, as weU those in townships 28 
and 29 north, as those lyiiig outside of those townships not 
heretofore reconveyed to complainant. The claim of com- 
plainant for allowance for the mill burned while in défend- 
ants' control, cannot be allowed, as we think there is no 



FEDERAL BBPOBTES. 

proof créating a liability against the défendants therefor. It 
isBot shown that insurance -would bavebeen effected upon 
the steam saw-mill at anything like rates that would jos- 
tif y Insurance, and it is not shown that its loss by fire waa the 
resuit of any négligence or want of that degree of prudence 
which a prudent man would exercise in référence to his own 
property. 



EoAOH, Adm'r, ». Impérial Mining Co. 

[Gireuit Court, D. N^evada. June 6, 1881.) 

1. StATXJTE CONBTHXIED— DffiAiTjH BT, WBONaFUL ACT — KiNDKED— 

PUEADING. 

It is nqt indispensable that a complaint, drawn to recover damagea 
for death by wrongful act, under the statuts of Kevada, should set 
forth that there are klndred aamed iu the act. There may be a 
recovery without. 

2. 8amb. 

But if proof is to be given of injury to kindred, the facts must be 
averred. 

3. SAliB. 

Under that statute it is imraaterial whether the death of the injured 
party is immédiate or cousequential. 

Demurrer to complaint. 

Lindsay é Dickson, for plaintiff . 

B. C. Whitman, for défendant. 

HiLLYEK, D. J. This action is brought under a statute of 
Nevada requiring compensation for causing death by wrong- 
ful act, neglect, or default. The objections taken are — First, 
that the complaint is ambiguous and uncertain; second, that 
there is no allégation that the plaintilï's intestate left kindred 
named in the statute; and, third, that it is alleged that the 
injury caused the immédiate death of the person injured, and 
there can be no reoovery. In regard to the first point there 
certainly seems to be some ambiguity in the averments con- 
ceming the distance the cage feli in the shaft. The shaft 
is alleged to be 2,800 feet deep. The cable is alleged to 
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bave broken at tbe 1,100 foot level, while the cage was 
ascending with the plaintiff 's intestate f rom tbe 1,300 foot 
level, and to bave fallen down tbe shaft, "to-wit, more tban 
300 feet." From the 1,100 foot level to the bottom of the 
sbaft is 1,700 feet. The oomplaint does not show wbat it 
"was that arreated the cage, if it did not go to the bottom of 
the sbàft, nor anytbing whicb explains the averment, "to- 
wit, more tban 300 feet." If tbere is anything in the case 
making the distance the cage fell material, it ougbt to be 
made plainer so that the défendant can meet it. If not, tbe 
ambiguity can be removed by striking out the words above 
quoted. AU that seems material to aver is that the fall of 
tbe cage caused the death. The two remaining points are 
based upon the language of tbe statu te of Nevada (section 
115, Comp. Laws, p. 39) entitled "An act requiring compen- 
sation for causing death by wrongful acts, neglect, or de- 
fault:" 

" Section 1. Whenever the death of a person ghall be caused by wrong- 
ful act, neglect, or dofault, and the act, neglect, or default is such as 
would (if death had not ensued) hâve entitled the party injured to main- 
tain an action and recover damages in respect thereof , Ihen, and in every 
such case, the peraons who, or the corporation which, would hâve been 
liable if death had not ensued, shall be liable to an action for damages, 
notwithstanding the death of the person injured, and although the 
death shall hâve been caused under such circumstanees as amount, in 
law, to a felony. 

" Sec. 2. The proceeds of any judgment, obtained in any action brought 
under the provisions of this act, shall not be liable for any debt of the 
deceased : provided, he or she shall hâve left a husband, wife, child, father, 
mother, brother, sister, or child or children of a deceased child, but shall 
be distributed as f ollows : * * * If there be none of the kindred here- 
inbefore named, then the proceeds of such judgment shall be disposed of 
in the manner authorized by law for the disposition of the personal prop- 
erty of deceased persons: provided, every such action shall be brought by 
and in the name of the personal représentative or représentatives of such 
deceased person ; and provided furtJier, the jury, in every such action, 
may give such damages, pecuniary and exemplary, as they shall deem 
fair and jusl, and may take Into considération the pecuniary injury 
resulting from such death to the kindred as herein named." 

Under this statute there are two causes of action — two 
grounds upon whicb a recovery can be bad: one for the 
injury to the deceased, and one for the injury to the kindred 
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named in the act. In the first case the jury may give such 
damages, pecuniary and exemplary, as they shall deem fair 
and just; and in the second may take into considération the 
pecuniary injury to the kindred named in the act. The use 
of the words "pecuniary and exemplary," in the iîrst clause 
of the proviso, and of the word "pecuniary," in the last, is 
significant, and shows that the législature had both causes of 
action in view. Otherwise the last clause would serve no 
purpose. The statute of Nevada is différent from any which 
has come under my observation in this particular, and it is 
évident that the draughtsman had in his mind certain ex- 
pressions to be found in somé of the cases, and intended to 
meet them by giving a right of action to the personal repré- 
sentative in which the rule of damages should be the same 
as it would hâve been if the deceased had lived and brought 
it, and in addition to permit the jury to consider the pecu- 
niary loss to the kindred. This is further manifest from the 
fact that if there are none of the kindred named in the act, 
there may still be a reeovery, and the amount will become 
gênerai assets. It is évident that in those states in which 
the statute was construed to limit the measure of damages to 
the pecuniary loss of kindred, making that the only basis of 
a recovçry, there was no escape from requiring an allégation 
that kindred were left, and the amount of damage suffered 
by them. 

" We consider, upon the wliole," say the court ia Safford v. Drew, 3 
Duer, 640, " that the only ground upon which the action can rest is the 
ground upon which the damages are to be recovered ; that the prescrip- 
tion of the one ground or rule of damage has excluded every other, and 
thus rendered it indispensable, in order to support a suit under tbe stat- 
ute, that pecuniary loss has resulted to the widow and next of kin." 

This same construction, applied to the statute before me, 
would, so far as the kindred named in the act are con- 
cerned, limit the reeovery to the pecuniary injury they had 
sustained. But is it not évident that this would be saying 
that an added incident was the principal and only thing? 

In my judgment the New York court could never hâve used 
the language quoted if it had been eonstruing the statute 
of Nevada. It could never bave said that the pecuniary loss 
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to fcbe vfiÎQ and next of kin constituted the sole cause of ac- 
tion — the sole ground upon which the jury could base a ver- 
dict. What I hâve said indicates the resuit reached upon 
this point. Whatever the jury " may take iuto considération" 
must be stated in the complaint, for there cannot, properly, 
be any proof or any délibération by the jury upon a cause of 
action not stated. It is not, however, in my opinion, indis- 
pensable to the plaintifE's complaint that it sbould state as a 
ground of recovery the pecuniary injury to the kindred. The 
complaint as it stands is sufficient in that it contains, in this 
particular, allégations touching the injury to the deceased 
upon which the plaintiff can recover. But if it is a fact that 
there are kindred of the degrees named in the act, and that 
they hâve sustained some pecuniary injury by the death, and 
if the plaintiff proposes to offer proof of those facts, they 
must be alleged. 

The argument upon the part of plaintiff, however, seems 
to hâve proceeded upon the theory that because the amount 
of any recovery might beeome gênerai assets under the stat- 
ute, proof might be given of thèse facts without au averment 
to support it. This, I think, cannot be done without violat- 
ing the old and just principle that the allégations and the 
proof must correspond. Upon this point I hâve coneulted 
Blake v. The Midland By. Go. 10 Law & Eq. 437 ; The City 
of Chicago v. Major, 18 111. 349 ; Chicago é Rock Island R. 
Co. V. Morris, 26 III. 400 ; Conant v. Griffin, 48 111. 410 ; 
Railroad Co. v. Miller, 2 Col. 465 ; Safford v. Drew, 3 Duer, 
627; 9 & 10 Victoria, c. 93, p. 693; St. Cal. 1862, p. 447; 
St. Ind. 1862, § 584; Code lowa, §§ 2525-26; Comp. Laws 
Mich. p. 1881, (1872;) 1 Rev. St. Ky. 223. 

The more important point remains to be oonsidered. It is 
alleged in the complaint that death was the immédiate resuit 
of the injury received. The argument is that when death is 
the immédiate or instantaneous result of an injury there is 
no space of time for arightof action to accrue to the injured 
party, and that none can, therefore, survive to the personal 
représentative. On the other hand, it is contended that this 
statute gives, and was intended to give, a new right of action, 
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and does not continue any old right whioh the injured person 
had. 

The argument in support of the demurrer assumes that the 
action which the personal représentative brings is the same 
— to be measured by the same rule of damages — as if the 
deceased had commenced an action and had died during its 
continuance. It also assumes that there is such a thing as 
instantaneous death resulting from an injury to the person. 
The only case cited to sustain the point is Kearney v. Rail- 
road Co. 9 Cush. 108. That case was decided upon a statute 
of Massachusetts passed in 1842, as folio ws: 

"The action of trespasa on the case for damage to the person shall 
hereafter survive, so that, in the event of the ùeath of any person enti- 
t!ed to bring such action, or liable thereto, the same may be prosecuted 
or defended by or against his executor or administrator, in tjie sam* man- 
ner as if he were living." 

And the construction placed upon this act was that "the 
case contemplated by the statute must be of such a nature 
that the party injured must himself hâve, at some time, had 
a cause of action;" and because the injuved person was said 
to be instantly kUled, the court said he never had a cause of 
action to survive. But under thé Nevada statute it is not 
indispensable to show that the person killed lived long enough 
to hâve a right of action accrue, admitting the Massachu- 
setts case to be sound. AU that is necessary is that the 
wrongful act shall be such as would, if death had not ensued, 
hâve entitled the party injured to sue. 

The statute acts on the wrong-doer, making him liable for 
damages, "notwithstanding the death of the person injured." 
The action is given to the personal représentative for the pur- 
pose, in part, of compensating the kindred named in the act, 
which is a whoUy new and distinct ground from that which 
the injured party would bave had, and cannot be said in any 
sensé to survive. Th© English statute, upon which the stat- 
ute now being construed is drawn, is 9 & 10 Vict. c. 93, p. 
693, passed in 1846. four years after the Massachusetts stat- 
ute. 

In Blaice v. Raïlway Co, supra, the court of queen's bench. 
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in fixmg a measure of damage?, ref used to allow anything 
beyond the peeuniary loss to the family of the deceased, say- 
ing, in answer to the argument that. the party injured, iiE he 
had recoyered, would hâve been entitled to a solatium, a,nà 
therefore his représentative shall be so on his death, "it wiil 
be évident that this act does nottransfer this right of action 
to his représentative, but gives to the représentative a totally 
new right of action on différent principles." 

80, in New York, construing a statute passed in 1847 
and framed upon this Bnglish statute, in the case of Saffard 
V. Drew, supra, the court said "the statute, it is not to be 
contested, créâtes a new action." The title of the English 
act is "An act for compensating the families of persons killed 
by accidents," and that of New York, Illinois, California, 
Michigan, and Nevada is "An act requiring compensation 
for çausing death by wrongful act, [in this state, acts,] neg- 
lect, or default." The first section of ail is identical with the 
first section of the Bnglish act after the preamble, with one 
immaterial exception. And it has been uniformly held that 
thèse statutes created a new right, and introduced a new élé- 
ment of damages; the new right being the right to sue for dam- 
ages for an act whioh caused death, and the new principle 
of damage being the peeuniary loss to the kindred resulting 
therefrom. See the cases cited above. If the wrongful act 
is one for which the deceased, had he lived, would hâve had 
a right of action, then the person doing the act is liable to 
an action by the personal représentative, in the language of 
the act, "notwithstanding the death of the person injured." 
If the intention had been to give the -right of action, with 
Bome limitation in respect to the time within which death 
must resuit, the législature would hâve so expressed it. But 
the main qbject being to secure compensation to the kindred, 
it, as justly observed by cpunsel.wasas much requiredin the 
case of a sudden as of a lingering death; when the death is 
the immédiate as when it is not the immédiate resuit of the 
injuries. I cannot discover, in the language of the act, any 
intention to limit the recovery to the one case rather than the 
other. The right of action appears to me to be given in such 
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language as renders it immaterial whether death was the 
imùiediate resuit of the injury, or whether time intervened. 
The case in 9 Cushing is not an authority hère. The statute 
of Massachusetts, as construed by the court of that state, was 
pàssed to keep alive a cause of action which the partydying 
had at the time of his death ; that of Nevada to give a new 
right of action, in which one measiire of damages should be 
the pecuniary loss to the kindred. 

Upon the language of the Code of Tennessee, which is not 
Boclear as that of the statute of this staté, it has béen held 
thàt the fact that death was instantaneous was not material. 
Bailroad Co. v,, Price, 2 Hei8i^580. This case was made 
stronger by the holding afterwards that the action under the 
Gode "was for the same cause as it would bave been had 
the action been brought by the injured party in his life- 
timé." Fawlks Y. Railroad, 5 Bax. 663. In this latter case 
it was again held that the Code made no distinction between 
cases of instantaneous death and others. The case of 
Brown v. Railroad Co. 22 N. Y. 191, is a décision upon a 
statute identieal with the Nevada statute, so far as the first 
section, which confers the right of action, goes, and is pre- 
cisely in point for the plaintiff. It was there held that it 
makes no différence, under thé New York statute, whether 
the death is the immédiate or instantaneous resuit, or whether 
it is consequential. So in Connecticut, under a statute pro- 
viding that "actions for injury to the person, whether the 
same do or do not resuit in death, * * * shall survive 
to the executor or administrator." Gen. St. of Conn., Ee- 
vision of 1866, § 98. It has been held that the words "whether 
the injury do or do not resuit in death," hâve put an end to 
the common-law maxim in this class of cases that personal 
actions die with the persoq, and that it was immaterial 
whether death was instantaneous or consequential. The case 
in 9 Cushing is said to be somewhat "nice and technical," 
even as a construction of the statute of Massachusetts; but 
because the language of the statutes of the two states was 
not the same, it was not regarded by the suprême court of 
Connecticut as an authority which it was necessary to over- 



IN BE WOODBDRT. 705 

rule. Murphy v. RailroadCo. 29 Conn. 496; Same v. Sdme, 
30 Conn. 184. 

My attention bas not been called to any décision, upon a 
statute at ail like that of Nevada, holding a contrary doc- 
trine. My conclusion is that the demurrer must be sus- 
tained upon the first point discussed, and overruled upon 
the last; and it muet be overruled upon the second ground 
for reasons stated in this opinion, with leaVe to the plaintiff 
to amend by inserting the facts in regard to the kindred 
as named in the act, if so advised. Whether èxémplary 
damages may be given in every case, or are to be confined 
to those cases in which they would bave been allowed before 
the passage of the act, is a question upcm which I intimate 
no opinion. See Myers v. San Francisco, Aâ Gai. 215. 

The demurrer is sustained, as stated, with leave to plain- 
tiff to amend on or bef'"'re the rule-day in July, and défend- 
ant to plead on or before the rule-day in August next. 



In re Pétition of Woodbubt, 
{Circuit Court, S. B. New York.) 

1. Clekk of Court— SEAKCHiNa Records — Fbbs. 

A clerk of a fédéral court is entitled to a fee of 15 cents for flling 
a réquisition for a search for judgments, etc. 

2. Bame — Same — Samb. 

He is also entitled to a fee of 15 cents for each person agalnst 
whom such search is made. 

3. Bame— Same— Same. 

He is also entitled to a fee of 15 cents pcr folio for the certificate 
of such search. 

4. Same— Bame — Same. 

He cannot make any charge for afflxing the seal of the court to 
such certificate, unless required to so affix the seal. 

5. Same— FiLiNa Réquisition. 

He is authorized to flle the réquisition for his own protection, and 
cannot be required to return the same to the party delivering it, 
■with the requested certificate thereto attached. — [Ed. 
v.7,no.7 — 45 
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Gharju$ H. Woodbury, in pexson. 

Joseph M. Deuel, opposed. 

Blatohpoêd, Ci J. The pétition in this case is presented 
tothia court bj au attorneyand counselloc of this court. It 
sets forth that the clerk of thie court demands, for searching 
tbe records of the court for jiadgments, decrees, or other in- 
struments oonstituting a peinerai lien on real estate, and cer- 
tifying the resylt of suoh , eeéjab, 15 cents for each person 
against wh^m sûch search is required to be made, and also 
15 centftlor each apd every ifolio of such certifioate, together 
-v^ith the 6um of 20 cents for affîxing the seal of the court to 
such certifieate, when such seal is not required to be affixed; 
that said' clerk ifl not : authorized to demand any fee for the 
folios of his oertificate, or for affixing the seal, unless he is 
required to do; sd; that the petitioner left with said clerk for 
search and. certification a réquisition, of wbich the following 
is a copy: 

*' The clerk of the circuit court of the United States for the southern 
district of New York will please search in his office for judgments and 
ail other liens upon real estate against Eugène L. Bushe, for 10 years last 
past, and certify the resuit in writiog for Charles H. Woodbury, 33 Fine 
Street." 

— That the said clerk proposes to give to the petitioner a cer- 
tifioate of which the following is a copy : 

" Circuit court of the United States for tJie southern district of New 
York. I, John I. Davenport, clerk of the circuit court of the United 
States, in ànd for the southern' district of New York, do hereby certify 
that I hâve searched the records of said court for judgments, decrees, and 
transoripts thereof, against the f ollowing-named pèrsons, for the period 
designated herein, viz. Eugène L. Bushe, for ten years last past, and I 
do not lind remaining or unsatisfled of record «ny judgment or decree 
against any of them, except as above set forth. In testimony whereof I 
hâve hereunto set my hand and afflxed the seal of said court atNew York 
thîs- dayof , À. D. 1879. ' — [Seal.]" 

---That said clerk will not give said certificate to the petitioner 
unless the petitioner will pay him 65 cents, as follows: 15 
cents for the nàmes searched against; 30 cents for the certi- 
ficate, charging at the rate of 16 cents a folio, there being 
more than 100 words, including the attestation clause, but 
not 100 words excluding the attestation clause; and 20 cents 
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for the seal. Tliat the practice of the former clerks of this 
court was to dôliver the réquisition to the party leaving it 
with the clerk, with the clerk's oertificate thereon, which con- 
sisted of a brief référence to the liens, if any were found, and 
the words "none others found," or, in case no liens were found, 
the words "none found," with the name of the clerk or 
sèarcher affixed ; but that said clerk has introdueed the prac- 
tice of keeping to himself the requièition, and delivering a 
certificate of the character above set forth. On this pétition 
the petitioner has applied to the court for an ordér that the 
clerk deliver to him the certificate required by him by the 
said réquisition, on the payment of the sum of 15 cents. 

In reply to this pétition the clerk makes oath that, for 
searching the records of his office for liens upon real estate, 
the following charges and no others are ailthorized by him 
to be made: Piling réquisition, 10 cents; for each person 
searched against, 15 cents; drawing return.to réquisition, 15 
cents per folio; affixing seal when required, 20 cents. That 
he believes the authority for charging those fées is contained 
in section 828 of the Eevised Statutes; and that the payment 
of the fee of 20 cents for affixing the seal of the court was 
never exacted from the petitioner or from any one else, be- 
fore the return to a réquisition would be delivered, but the 
seal and the charge therefor hâve been omitted in the case 
of the petitioner, as weli as ail others who hâve stated that 
they did not wish the seal affixed. 

The Bubject of the mode in which the clerk should certify 
the resuit of a search by him of the records of the court for 
judgments, deerees, or other instruments constituting a gên- 
erai lien on real estate, was brought to the attention of the 
circuit judge and the district judgè some time ago, in view of 
the faet that the clerk of a United States court in an other 
district had been sued for damages for making a f aise certifi- 
cate in respect to a seareh for suoh liens, such certificate being 
made on the original réquisition delivered to the clerk. It 
had turned out, in that case, that an additional name had 
been inserted in the réquisition after the clerk had returned 
it with his certificate on it, so as to make it appear that the 
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clerk had searched against such name and had found noth- 
ing, -when in fact there was a lien of record against such 
name. Fortunately, in that aase, the clerk had been able to 
show the fact that' the name had been inserted subsequently; 
but the danger to which the elerk was exposed in parting with 
the original réquisition, induced the judges to advise the 
clerks of the circuit and district courts for this district that 
it was proper for them to retain and place on file the original 
réquisition, and to give a certificate in due form, on another 
paper, of the resuit of the search, in such manner as to iden- 
tify the certificate with the réquisition. In carrying out thia 
System, three objects must be had in view: (1) To protect 
the clerk, who may be responsible in damages for an incor- 
rect search ; (2) to charge no more than légal fées ; (3) to 
hâve a uniform System in the two United States courts for 
this district. 

The Mlowing provisions are found in section 828 of the 
Kevised Statutes, among the fées allowed to the clerks of the 
two courts : 

"For fllÎDg aud entering every déclaration, plea, or other paper, 10 
cents;" "for entering any return, rule, order, continuance, judgment, 
decree, or recognizance, or drawing any bond, or making any record, 
certificate, return, or report, for each folio, [of 100 words,] 15 cents;" 
"for afflxing tlie seal of the court to any instrument, when required, 20 
cents;" "for searching the records of the court for judgments, decrees, 
or other instruments constituting a gênerai lien on real estate, and certi- 
fying the resuit of such search, 15 cents for each peraon against whom 
such search is required to be made." 

It is contended for the petitioner that the réquisition 

required the clerk to do only that for which, by the foregoing 

provisions, he was authorized to charge 15 cents, and that 

the folio provision for making a certificate does not relate to 

a certificate of the resuit of a search for liens on real estate, 

as that is provided for in the chargé of 15 cents for each per- 

son against whom a search is required to be made. It is 

proper that the clerk should file the réquisition for a search, 

and charge 10 cents for doing so. This is necessary for the 

protection of the clerk, and his search is an officiai act made by 

him as clerk. The charge of 15 cents for each person against 

whom a search is required to be made, authorized for search- 
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mg and certifying the resuit of tlie searoh, is properly to be 
regarded as the compensation for making the search, and for 
the ofScial act of the clerk under his ofQcial responsibility in 
signing the certificate, and thus fixing his responsibility for 
certifying the resuit. The charge of 15 cents per folio for 
making the certificate isproper, and the service is performed 
and is neoessary. 

A certificate may, by reason of a large number of names 
searehed against, cover many folios, and there is nothing ih 
the statute which indicates an intention that the charge of 15 
cents for each name shall embrace the time and labor and 
care required in drawing the certificate, as well as the time 
and labor and care required in making the search, and the 
responsibility ineurred in certifying the resuit. Of course, 
no charge for affixing the seal is lawful, unless it is required 
in the particular case that the clerk shall affix the seal. ' Thèse 
views hâve been submitted to the district judge, and I am 
authorized to say that he concurs in them. 

The application of the petitioner is denied. 



United States v. Simons and another. 
(District Court, E. D. Michigan. June 20, 1881.) 

1. Informer. 

An informer is one yiho gives the flrst information to the govern-- 
ment of a violation of law, which induces the prosecution, and con- 
tributes to the conviction of the ofEender, or the recovery of a fine, 
penalty, or forfeiture. 

2. Samb. 

The fact that a person has procured testimony, be it never go valua- 
ble, does not entitle such person to an informer's share, where the 
fraud has been disclosed by others, and proceedings hâve been com- 
menced in conséquence of such information. 

3. SaME — CONSPIKACT. 

Where an informer procures the arrest and conviction of certain 
members of a conspiracy, who, upon their examination, confess and 
implicate other conspirators engaged in the same fraudulent trans- 
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action, and tlie=;e in turn are also arrested, convicted, and flned solely 
upbn such information, hdd, the original informer is entitled to share 
in such fine. 

4. Bamb — Samb. 

Hence, wiiere A. iuformed against B., C, and D. for smuggling, 
and tliese or one of tliem confessed and implicated E. for receiving 
the property smuggled, and E. was arrested, and, acting upon the 
advice of a third party, also confessed and implicated F. and G. as 
his principals in the transaction, who were convicted and flned, Md, 
that A. was entitled to the informer's share of the fine imposed. 

6. Bamb— Officek OF thb United States. 

It aeema that any person receiving pay from the govcrnment, whose 
duty it is to disclose any information hemay receive, is " an offlcer of 
the United States " within the meaning of the act of 1874, and there- 
fore cannot be an informer. 

Upon pétition of John Brakeman and John B. Stadler for 
the informer's share of a fine of $2,000 imposed upon Si- 
mons and Burnstine. So far as Brakeman is concerned, the 
facts were that during the fall of 1880 he -was employed by 
General Spaulding, spécial agent of the treasury department, 
to ferret ont certain supposed rag-smuggling opérations along 
St. Clair river. In the progress of his rosearches he discov- 
ered, from an examination of the bocks of the railway at St. 
Clair, and from statements made by the agents of the road, 
that Morris Brown, Samuel Lewis, and one Fink were smug- 
gling rags at St. Clair and shipping them to one Applebaum, 
at Détroit. This information being communicated to the col- 
lecter at Port Huron, Lewis, Brown, and Fink were arrested. 
Upon their examination, they, or one of them, disclosed the 
'fact that they had been hired by Applebaum to buy the rags 
and smuggle them over for his benefit. Upon thèse statements 
Applebaum was arrested for aiding and assisting in the illé- 
gal importation, and gave bail for his appearance. Before 
the day set for the hearing of his case before the commis- 
sioner, Applebaum went befox'e the district attorney and 
made a full confession of his connection with the smuggling 
transactions, and disclosed the fact that Simons and Burn- 
stine, the défendants, were his principals; that they had 
employed him to get the rags smuggled across the river, and 
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h&à received them in Détroit, — the rags first going to Apple- 
baum's bam, -where they were repacked and then taken to 
Simons & Co's. 'warehouse. This statement was reduced to 
writing by Applebaum a day or two afterwards. He also 
stated that he made thèse disclosures relative to Simons & 
Co. for the sole reason that they had failed to keep their 
promise to him to protect him if caught, and to employ 
counsel for his défense, and that he was not going to suffer 
alone. A complaint was then made against Simons and 
Burnstine for aiding and assisting in smuggling the rags 
above mentioned, to which they signed a nolo contendere and 
pàid a fine of $2,000, The pétition and affidavits on behalf 
of Stadler show that one Jacobs came to him and told him 
that his son-in-la'w, Applebaum, was in trouble; that hehad 
been arrested for smuggling, etc. After some conversation 
with the deputy marshal, Stadler advised Jacobs to indace 
Applebaum to make a fuU confession of his connection with 
the transaction, and that he might in that way save himself 
from prosecution. In pursuance of this suggestion, Apple- 
baum confessed, and implicàted défendants. 

Beown,D. J. Section 4 of the act of June 22, 1874, (18 
St. at Large, 186,) provides: 

" That whenever any person not an offlcer of the United States shall 
furnish to a district attorney, or to any chief oflScer of the customs, orig- 
inal information concerning any fraud upon tho customs revenue, per- 
petrated or contemplated, which shall lead to the recovery of any duties 
withheld, or of any fine, penalty, or forfeiture incurred, whether by 
importera or their agents, or by any offlcer or person employ ed in the 
customs service, such compensation may, upon such recovery, be paid to 
such person so furnishing information, as shall be just and reasonable," 
etc. 

Section 6 : " That no payment shall be made to any person furnishing 
information in any case wherein judicial proceedings shall hâve been 
instituted, unless his claim to compensation shall hâve been established 
to the satisfaction of the court, or judge having cognizance of such pro- 
ceedings, and the value of his services, duly certifled by the said court or 
judge for the information of the secretary of the treasury." 

It is well settled that in a contest between informers he 
is the informer who, with the intention of having his infor- 
mation aeted upon, first gives information of a violation of 
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law, which induees the prosecution, and contributes to the 
recovery of the fine, penalty, or forfaiture which is eventu- 
ally reeovered. V. S. v. George, 6 Blatchf. 406; Sawyer v. 
Steele, 3 Wash. 464 ; City Bank v. Bangs, 2 Edw. Ch. 95 ; 
Lancaster v, Walch, 4 M. & W. 16; U. S. \. Isla de Cuba, 2 
Cliff'. 458; 100 Barrels of Whiskey, 2 Ben. 14; 50,000 
Cigars, 1 Low. 22. 

The fact that a person has procured valuable testimony, 
making a strong case against the offenders, but for which it 
is indeed doubtful whether any conviction could hâve been 
had, or any money reeovered from them, does not entitle the 
person procuring such testimony to any portion of the fine, 
where the fraud has been discovered and disclosed by others, 
and proceedings bave been commenced in pursuance of that 
information. The statute gives the informer's share to the 
one who furnishes the original information which shall lead 
to the recovery of the fine, but, whether justly or unjustly, 
awards nothing to those who furnish évidence to confirm the 
truth of the statements of the original informers, and this, 
although the applicant may hâve spent much time and ex- 
pended money in ferreting out the détails of the fraud, since 
their action cannot be said to bave induced the prosecutions. 
U. S. V. George. 6 Blatchf. 406, 418. 

Applying thèse principles to the case under considération, 
it seems quite clear that Stadler cannot be considered the 
informer ; in fact, he gave no information at ail. AU that he 
did was to advise Jacobs, the f ather-in-law of Applebaum, to 
induce Applebaum to make a full confession of his connec- 
tion with the smuggling transactions, and thereby implieate 
the défendants, This is in no sensé of the word the furnish- 
ing of original information. As between Stadler, Jacobs, 
and Applebaum, the last stands in much the best position of 
the three to be considered the informer. 

It seems to me, however, that Brakeman may fairly be 
said to hâve furnished the original information which led to 
the recovery of the fine. It is true that he made no dis- 
closures himself which implicated Simons and Burnstine; 
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but he did unearth the fraud with which they were con- 
nected, by fumishing information against Lewis, Brown, and 
Fink, who confessed their guilt and implicated Applebaum, 
wlio in his turn confessed and caused the arrest of Simona 
and Burnstine. Thèse parties were ail conspirators in the 
same fraudaient transactions, and it seems to me that the 
party who furnished the original information upon which a 
part of the conspirators were arrested, should be considered 
the informer as to aU the conspirators in the same fraud, it 
appearing that the other conspirators were arrested, not upon 
information given by any third party, but upon the confes- 
sions of the parties who had already been arrested. Apple- 
baum earned immunity from punishment by his voluntary 
confession, and by tlie district attorney consenting to make 
use of his testimony against his co-conspirators, but equitably 
he is entitled to nothing more. Whisky Cases, 99 XJ. S. 
594. Upon the other hand, Brakeman ought not to lose his 
share of the fine which would hâve been imposed upon the 
parties he informed against directly, by their confessing and 
inculpating others, and thus securing immunity. The inter- 
est of the informer ought tu be identical with that of the 
government. The interests of the govemment require the 
leading members of the conspiracy to be punished. The 
original informer ought not to lose by this being done. I 
think this view is borne out by the case of Wescott v. Brad- 
ford, 4 Wash. 492, in which the court discusses the question 
how far information given to the coUector as to one thing 
may or may not be considered as extending to others, so as 
to warrant the conclusion that the forfeiture was recovered 
in pursuance of such information. The distinction that is 
taken there is between cases where several parties are impli- 
cated in a single fraud, and those wherein the discovery of 
one fraud results in the ferreting out of another fraud of the 
same description, but not connected with it. 

It only remains to consider whether Brakeman is such an 
oflScer of the United States as is excepted from the opération 
of the act of 1874, and is disentitled by reason of his officiai 
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position to claim a share of the fine, I had supposed that 
in order to preclude a person from receiving the informor's 
share he must hâve been a permanent officer of the govern- 
ment, holding his authority by virtue of a commission or 
appointment by a chief officer of the customs. Suoh, I am 
informed, bas been the ruling of the treasury department in 
this particular, but the courts seem to hâve uniformly taken 
a différent view, and I am not disposed to dissent from their 
conclusions. Even before this act was passed, and when 
officers might be considered as informers, it was held by 
Judge Lowell, in the U. S. v. 100 Barrels of Distîlled Spirits, 
1 Low. 244:, that they could only be considered informers 
where they inoidentally and not in the direct prosecution or 
course of their duty, or of any spécial retainer for that pur- 
pose, made a discovery. 

" As if an inspector, put on board a vessel meroly to keep the cargo 
aafely, discovers smuggled goods concealed, or where an officer sent to 
inqulre into a particular charge discovers something entirely diflerent 
and before unsuspected, or where he is told by some one as a friend and 
not as an offloer, or the facts which his informant, no', wisliing to be 
k aown, refuses to bring forward himself , but tells him for the very pur- 
pose of enabling him to give the information in his own name. In thèse 
cases an offloer may be an informer." 

" Sfll," he observes, " it iscîear that an offloer cannot always be consid- 
ered an inlormor raerely because he, as an officer, acquires information nse- 
ful to the gov<>.rnment. If this knowledge is acquired in the ordinary dis- 
charge of hÏB duty, touching the very subjeot-matter, or under a spécial 
retainer to investigate that matter, I cannot hold him entitled to a gratu- 
ity." See, also, U. 8. v. 34 Barrels of WMshy, 9 Int. Rev. Rec. 169 ; U. S. 
V. Funkhouser, 4 Biss. 176, 183. 

The question was direotly passed upon in the case of four 
cutting machines, 3 Ben. 220, in which Judge Blatchford 
held that a person whose duty it is to disclose information, 
and who violâtes such duty if he does not disclose it, cannot 
be an informer, and that the person who imparted the in- 
formation 80 as to be an informer, must be one who has 
imposed upon him no officiai duty to impart the information. 

Now it would appear that if Brakeman was under pay of 
the government and received a salary or wages of any kind 
for his services in endeavoring to ferret out thèse frauds, any 
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information that he recejved it would be his duty to disclose 
to the collecter or other officer of the treasury department, 
and tbat in the light of thèse authorities he could not be con- 
sidered an informer; but that, on the other hand, if he were 
simply employed by the spécial agent of the department to 
unearth thèse smuggling transactions, with the understanding 
that he should dépend for his compensation solely upon his 
right to the informer's share, that he ought to receive it. As 
the affidavits are silent upon this point I shall transmit this 
opinion to the secretary of the treasury, certifying the value 
of Brakeman's services to be $500, and that he is entitled to 
receive the same as the informer, in case he is not an officer 
of the United States within the meaning of the law. 



United States v. Sanche and others. 
(Cireuit Court, W. D. Tennessee. Jtine 22, 1881.) 

Cbimiuai, Law— Conspiract to Commit an Ofpenob Agaikst thb 
United States— Rbv. St. J 6440— Wrbcks, Plundering ob Stbal» 
rsG PBOM— Rev. St. i 5358. 

The Revised Statutes, } 6440, make any conspiracy to commit an 
act declared by any law of the United States to be a crime, an oflence 
against the United States, and do not restrict it to such acts as injure 
the United States. It applies as well to ail conspiracies that aflect 
private rights or interests, where they are under the protection of the 
criminal laws of the United States, as to the rights and interests of 
the government itself. Seld, therefore, that a conspiracy to plunder 
a wrecked vessel within the admiralty and maritiotie jurisdiction of 
the United States is an oflence against the United States within the 
meaning of that section, that act being a crime within Revised Stat- 
utes, i 5358. 

Same Subjbct— Doino an Act to Effect the Objbct of thb 

CONSPIBACT — S0PFICIBNCT OF IndICTMENT. 

An indictment that avers in any form of langnage that some act 
has been donc to carry out the agreement is sufBcient, whether it 
appears from the face of the pleading that the act averred would 
tend to effect the object or not, that being a matter.of proof and a 
question for the jury. Hdd, therefore, that an averment that one of 
the alleged conspirators " furnished and loaned" a skifE to be uaed by 
the others in plundering a wrecked vessel, was within the statute and 
eufflcient as a pleading. 
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Motion to Qnash. 

The indictment allèges that the défendants — 

" Did conspire, combine, conf ederate, and agrée together, between and 
among themselves, to plunder certain goods and merchandise, a more par- 
ticular description of which said goods and merchandise being to the grand 
jurera aforesaid unknown, then and there belonging to the steam-boat 
City of Vicksburg, the said steam-boat being then and there wrecked and 
in distress on the waters of the Mississippi river, within the admiralty 
and maritime jurisdiction of the United States, while engaged in com- 
merce and navigation on the said river, to-wit, between Vicksburg, in the 
State of Mississippi, and St. Louis, in the state of Missouri ; and that, to 
effect the object of the said conspiracy the said Hercules Sanche then 
and there furnislied and loaned to the said John "Woods and Elias Boat- 
right a certain skifE to be used by thera, the said Woods and the said 
Boatright, in plundering said goods and merchandise from the said steam- 
boat." 

The défendants moved to quBsh the indictment on the 
grounds stated in the opinion of the court. 

W. W. Murray, Dist. Att'y, and John B. Clough, Asst. Dist. 
Att'y, for the United States. 

Metcalf é Walker, Luke E. Wright, and W. D. Wilkerson, 
for défendants. 

Hammond, D. J. This is an indictment under Eev; Sfe. § 
54'40, for a conspiracy to commit the offence denounced by 
Eev, St. § 5358, and the défendants move to quash it on two 
grounds. The first is that section 6440 does not make it 
indictable to conspire to commit a trespass against private 
persons or private property, although such trespass may be a 
violation of the criminal laws of the United States, but only 
punishes frauds against the govemment of the United States, 
and such offeneesasare aimed at it by obstructing its opéra- 
tions or otherwise injuring it in its property or other rights. 
The section reads as follows : 

" If two or more persons conspire, either to commit any offence against 
the United States, or to defraud the United States in any manner or for 
any purpose, and one or more of such parties do any act to eflect the 
object of the conspiracy, ail the parties to such conspiracy shall be liable 
to a penalty," etc. 

It is argued that the words "or to defraud the United States 
in any manner, or for any purpose," found in this section, 
indieate what is meant by "any offence against the United 
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States," as used in the preceding member of the same sen- 
tence ; that this wholô section was originally a part of a 
revenue law, aiid bas been held to be still a crime against the 
revenue laws, although displaced by the Revision and put under 
the title "Crimes;" that as originally enacted the phrase "to 
commit any offence against the lawa of the United States," 
bas hère been significantly changed ; and that ail the cases 
cited in the marginal notes to the second édition of the Ee- 
vieed Statutes are cases of the character designated in this 
objection to the indictment. ' 

It is to be observed that the aCt of March 2, 1867, c, 169, 
is entitled "An act to amend existing laws relatingto inter- 
nai revenue, and for other pv/rposes." The other purposes 
8eem to be inïportant ameiidments to fhe criminàl laws of 
the United States in no way especially Oonnected with the 
revenue lawé, that I call see, except that they aremade by a 
single section iti'this act, ail the other sections of'wfaich do 
indeed pertain io the revenuie.' This ineongruity is not âJlom- 
alous in our' légiôlation, where moët important subjects are 
disposed of in appropriation and other bills not àt ail ger- 
inane to those sùbjeotfeV That this section is of that ohar- 
aéter is plkinly shown by another branch of it that miakes 
an offence bégun in one district and completed in another, 
trîable in either. Act March 2, 1867, c. 169, § 30; 14 St.^ 
484; Id. 471. Thèse provisions are undoubtedly ùsefal in 
the administratioti of the revenue laws, but they are likewise 
necessary in any other branch of our criminàl jurisprudence ; 
and the mère fact that they are found in a revenue law under 
a title like this, with the législative habit that I havè men- 
tioned, fumishes but slight, if any, indication of an inten- 
tion to limit their opération, as suggested by the argument 
we are considering. I think this section 30 of the act of 
1867 finds its proper place in the Eevised Statutes, where it 
bas been separated and oodified at sections 731 and 5440, 
and that it was intended originally to incorporate into our 
laws a statuts found in England and many of the states, and 
-which bas its root in the common law itself. Its object la 
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to make it a orîme tû conspira to commit a crime, although 
tbq.conspiraey be not fuUy consummated. In regard to the 
change of phraseology, it seems to me mnimportant, and that 
the two phrases are synonymous. The revisers had no 
power to alter the law, while theymight change the mère 
fôrms of expression ; and unless something were shown that 
would demonstrate that congress, in enaeting the Eevision, 
intended to alter the law by amending the phraseology, the 
proper rule of construction is to treat the language of the 
Eevision as synonymous to that of the original act, where the 
words are so much alike as they are hère. 

The case oî U. S. v. Fehrenbach, 2 Woods, 175, ia not 
opposed to this construction. , Under the rule prescribed in 
section 5600 of the Eevised Satutes.it relegates section 5440 
to its original place in the revenue act of 1867, and applies 
to a conspiracy to commit an offence against the revenue laws 
the same term of limitations that section 1046 of the Eevised 
8ta tûtes provides for ail "crimes arising under the revenue 
laws." In other words, the case décides that a conspiracy 
to defraud the revenue is a crime arising under the revenue 
laws, in the purview of section 1046. But this does not 
involve a limitation of the scope of section 5440, either to 
conspiracies to commit f rauds on the revenue, or to conspir- 
aoies injuring the United States as a govemment. A con- 
spiracy to defraud the revenue would probably be held to 
be "a crime arising under the revenue laws," within the 
meaning of section 1046, whether found denounced in a 
revenue law, or elsewhere in the criminal code, moreespe- 
cially if the conspira&y charged were one to commit an act 
itself made a erime^ It is not the place whore found in the 
statutes that impresses the crim© with the characteristic of 
"arising under the revenue laws,, " but the fact that it is an 
oiïence against the revenue, andis so deelared to be either 
expressly, or by necessary implicatipn. \ I am of opinion, 
therefore, thai we cannot, on the principi^ of that case, be 
required to restrict section 5440 to such "oiïences" as oper- 
ate to injure the government itself, but that it coyers every 
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conspiraoytô commit an àct made an "offence" or crime by 
any law of the United' States, as well as an act that may 
defraud the United States in any ihanner w hatever. The 
sections coUated in the index of the Bevised Statutes, under 
the title "Conspiracy," show that this is only one of many 
sections enacted — in the làngaage of the learned judge in U. 
S. V. Sacia, 2 Fbd. Eep. 754 — "to meet theparty to thefraud 
on the very threahold of the perpétration of his crime, and to 
render him liable to its penalties before the consummation of 
the fraud." This was said of this statute in its application 
to a fraud against the government, but ia equally applicable 
to ail cases; and other sections, where spécial législation 
seemed neeessary, make it manifest that ccingress protects 
the rights and interests of the citizen as sedulouslyas itdoèè 
those of the government, by punishingconspiracies to oomr 
mit crimes within the jurisdiction of the United States. - .;; 

Another objection urged to this indiotment is that it does 
not allège any act of any one of the alleged conspirators to 
effect the object of the conspiracy. As I understand the 
objection, it is that the pleading should hâve alleged that the 
skiff was actually delivered to the parties mentioned for the 
purpose charged. It is said' that only a verbal act is averred 
by the word"loaned," whichis not sufBcient tomeet the stat- 
ute. In U. S. y. Donaw, Il Blatchf. 168, it is said that — 

"The act which the statute calls for is not designated as an ove^t act, 
and was not intended to be made an élément proper of the ofiepce. 
The offence is the conspiracy. Some act by sonîe of the conspirators is 
required to show, not the unlawful agreement, but that the u,nlawf ul 
agreement, while subsisting, became operative. » * * If, then, an 
indictment correctly charges an unlawful combinatipn and agreement as 
actually made, and, in addition, descrlbes any act by any pne pf .the 
parties to the unlawful agreement as an act intended to be relied on to 
show the agreement in opération, it is sufflcient, although uppn the f^ce 
of the indictment it does not appear in what inapner the act descri)t)ed 
would tend to efEect the object of the conspiracy. It is sufflciç.nt if . the 
act be 80 desoril)ed as to apprise the défendant -sThat act is intended tp be 
given in évidence as ténding to show tiiat thé unlawful agreementyas 
put in opération, without its being made to appear tP the court, uppn the 
face of the indictment, that the act mentioned is necessarily calculated to 
eflfect the object of the unlawful combination charged." " " ' 
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In U. s. V. Boyden, 1 Low. 266, 268, it is said: 

" The acts set out are no part of tUe oflence and may in themselves be 
innocent. The purpose of the law is that a mère agrcemeut, however 
corrupt, shall not be punished aa a crime, unless it has led to some overt 
act ; and any f orm of language which shows that such an act has been done 
to carry out the agreement is sufflcient." 

The learned counsel for the défendants read this indict- 
ment as if it averred that the défendant named agreed to fur- 
nish and lend to the other parties this skiff for the unlawful 
purpose named. And if this were a correct rendering of the 
language it would not comply with this statute as interpreted 
by thèse authorities; but the language is "furnished and 
loaned," which necessarily implies, I think, the act of put- 
ting the skiff within their control and answers the statute. 
Whether the act was one tending to effect the object of the 
conspiracy is a question for the jury on the proof, but cer- 
tainly the pleading is sufficient. 

Overrule the motion. 



Sawyee V. Kellogg. 

(Circuit Court, D. New Jersey. June 1, 1881.) 

Tkadb-Mark— Injdnctioit. 

A label, which had been in use in substantially the same fonn for 
a dozen or more years prior to suit brought, consisted of a blue 
wrapper, pasted around a small bottle holding bluing, and contained, 
in separate compartments, varions inscriptions in letters of silver 
bronze. The flrst compartment contained the gênerai désignation 
of the article, in the worda, " Sawyer's Crystal Blue and Safety Box." 
The other compartments contained, in flner print, commendations of 
the quality of the article, directions for its use, and the name of the 
party by whom it was prepared. Held, under the spécial circum- 
stances of the case, that the use of a label of the same size, color, and 
type, and of the same gênerai appearance, with corresponding com- 
partments, and similar, although not identical, désignations, should 
be enioined. — [Ed. 

Bill for Injunction. 
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Bowland Cox, for complainant. 

George Putnam Smith, for défendant. 

Before Bbadley and Nixon, JJ. 

Beadley, Circuit Justice. This case, with its spécial cir- 
cumstances, seems to us to be a very clear one. The com- 
plainant's label, whioh he allèges that the défendant bas 
wrongfully imitated, had been in use substantially in the 
same form for a dozen or more years prior to the bringing 
of the suit. It consists of a blue wrapper, pasted around 
a small bottle holding the bluing, and containing, in sepa- 
rate compartments, varioûs inscriptions in letters of silver 
bronze. The first compartment contains the gênerai désig- 
nation of the article, in the words, "Sawyer's Crystal Blue 
and Safety Box." The other compartments are in finer 
print, and contain commendations of the quality of the arti- 
cle, directions for use, and the name of the party by whom 
it was prepared. 

The label complained of, and admitted to be prepared and 
used by the défendant, is of the same size, color, and type, 
andof the same gênerai appearance, as that of the complain- 
ant, being divided into compartments corresponding with 
those in his label. The inscriptions, although not identical, 
appear very like. The gênerai désignation is in thèse words : 
"Sawin's Soluble Blue and Pepper Box." Placing the two 
labels side by side it is easy to distinguish them. But 
ordinary persons, in the habit of buying the complainant's 
bottles, would be very easily deceived into buying the de- 
fendant's for them, the gênerai appearance being 80 sim- 
ilar in every respect. That the defendant's label is a de- 
signed imitation of the complainant's scarcely admits of a 
doubt. Such perfect similarity could hardly hâve been the 
resuit of chance. We do not mean to say that it would be a 
justification if it were accidentai. But it is apparent that it 
was designed. Sawin is not the defendant's name; why, 
then, did he use Sawin's name and not his own? It was 
evidently done for the purpose of making a doser imitation of 
Sawyer's label. The défendant, it is true, allèges that he 

v,-7,no.7— 46 
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does not put up the bluing foï liimaelf , but for a firm by the 
name of Barron & Co., ■ vbo direoted him to adopt tbe label 
in question. But this is no, excuse for him unless Barron & 
Co. were entitléd to use tbe label.. The défendant attempts 
to sbow that they bad such a title by baving hired from 
Sawin the right to use bis name. This pretext is too sbal- 
low. It is shown, indeed, that Sawin did manufacture blu- 
ing, and used a label of bis own, but it was wboUy unlike 
the label in question. The use of bis name by Barron & Co., 
in the label complained of, was evidently obtained for the 
puïpose of making it more closely resemble Sawyer's. Saw- 
in's bluing had no such réputation in tbe community as to 
make it an object to hire bis name. As tbe label stands it 
speaks a falsehood. The article covered by it is not "Saw- 
in's Soluble Blue," and it is not "prepared by W. E. Sawin, 
Jr.," as stated at the foot of tbe label. It evidently speaks 
this falsehood for a purpose, and that purpose, we are satis- 
fied, is to obtain a doser imitation of Sawyer's label. It is 
no excuse for the défendant that he does this work for other 
persons. He is just as guilty as if be did it for himself. Ail 
who are concerned in the commission of a tort are alike 
amenable to the party injured. 

It is suggested, however, that the label complained of is 
the same in ail respects which the ; défendant had used for 
several. years prior to its adoption by Barron & Co., with the 
exception of the fiaption, in which Sawin's name bas been 
introdueed instead of bis own. This only goes to show thati 
the adoption of Sawin's name was regarded as important in 
carrying out the plan of Barron & Co. The question readily 
suggestg itself, wby did they prefer Sawin's name to Kellogg's 
in the oaption of the label? No sufficient reason is shown 
except that it enabled tbem more closely to imitate the com- 
plainant's. No doubt Kellogg would baye been perfectly 
willing, and glad, to bave used his own name, and then the 
label would, at leastv bave told the truth. It is unneeessary 
to add that the argument assumes that Kellogg's label itself 
was free from objection as an ; imitation of tha,t of: the oom-. 
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plainant, Whether it was so or not may be a question, but 
one which it is not necesaary now to détermine. 

It is further suggested that the complainant bas lain by 
for several years, -whilst the défendant bas been publicly 
using bis own label, and bas tbus acquiesced in its use. To 
this suggestion it may be proper to reply that the complain- 
ant had a patent for the article of bluing, whicb he was 
prosecuting and endeavoring to substantiate, but in which 
he finally failed. His failure to establish his patent (which 
would hâve covered ail his rights) ought not to preclude him 
f rom falling back on Mb right to the trade-mark. No essen- 
tial delay bas ocçurred since the termination of the proeeed 
ings on the patent. But, at any rate, an acquiescence in 
Kellogg'g use of his own label was no acquiescence in his use 
of the new and altered label having Sawin's name in the 
caption. 

We think the case is with the complainant, and that a 
decree sbould be made in his favor. Let a decree be made 
accordingly. 

Note. 8^ SaMyer \. Eorn, 1 Tbo. Rxp. 2L 
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[Circuit Covrt, E. D. Wiscongin, June 14, 1881.) 

Re-Isstted Lbttbrs Patent No. 7,704— Improvbment ik Bkdstba» 
Fkaues. 

In re-issued letters patent l^o: 7,704, granted to the complainant 
for an improvement in bedstead f rames, ?i,dd, that the flrst claim, when 
considered in connection with the spécifications, must be constrned 
tomean a combination of side bars, inclined double end bars, and 
elastic coiled wire fabric attached only to the end bars, with the end 
hars oî the frame élevated abovp. the side bars, so that the fabric will 
he suspended above the side bars, from end to end, of the frame ; and 
that the second claim, in its référence to end bars, must be construed 
to mean iûclined double end bars. 

As the end bars of défendants' bed bottom are not inclined ; and in 
view of the further f act, to be considered in the same connection, that 
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the end bars are notelevated above the aide bars so as not to coma in 
contact with tliem, but reat directly upon the side bars, and that the 
angle irons of the defendant's frame are not adjusted to hold the end 
bars above the side bars free from contact ; and in riew of the lim- 
itations to be necessarily place'' on the complainant's patent because 
of the State of the art, — Md, that the défendants do not inf ringe. 

In Equity. 

Gohurn é Thackcr, for complainaut. 

West é Bond, for défendants. 

Dyeb, D. 3. This is a suit in equity for an injunotion, and 
to recover damages on account of the alleged infringement of 
certain re-issned letters patent granted to the complainant, 
May 29, 1877, for an improvement in bedstead f rames, of 
which J. M. Famham was the inventor and original patentée. 
In the spécifications of the re-issue the patentée describes the 
invention as foUows : 

" My invention relates to a new fram'3 whioh is providod with an elastic 
or flexible sheet or fabric *ôr the support of the bèdding. The frame is 
made of proper size to be insèrted withinanyoidinary bedstead. My 
invention consîsfs in the combination of the side bars and end bars, wit}^ 
the end bars elevated above the side bars in such a manner that the elastic 
fabric, stretched from end bar to eind bar, can extend the entire width of 
the frame over the side bars, and an elastic fabric attached to the end 
bars only of the frame ; and it also consista in the combination of the side 
bars and end bars of the frame connected together by standards or corner 
irons, B. By this arrangment the fabric is securely held. * « * It 
will be observed that the purpose of thia method of attaching the fabric to 
the frame is to give to the fabric its gréatest elasticity, by attaching it at 
its ends only, and at the aame time making it as nearly the f ull size of the 
frame as could bo well done, while it is âubstantially free from contact 
with the frame when used, excepting at its ends, where it is rigidly se- 
cured to tlie end bars." 

More detailed description of the device in the spécifications 

is as foUows : 

"To the enda of each side bar are secured, by means of bolts, a, a, 
upward projecting standards, B, B, made of métal or other suitable mate- 
rial. Thèse bolts pass through short longitudinal slota in the standarda, 
whereby the latter may be adjusted to stretch the cloth when desired. 
Thèse standards are groovcd, or hâve ribs on their inner sides by whioh the 
ends of the end bara, O, O, are held. The end bars connect the side bars and 
thfT standards with each other. Each end bar is made of two pièces or 
.^ars, i and c, both of equal and full length. Between them are held the 
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ènds o1 the fabric constituting the bed bottom, and clamped by means of 
sçrews or bolts, d, d. The end bars are held in inclined positions, as 
shown in figure 1, by the ribs or grooves on the standards, and are 
held in place by means of screws, e, which are fltted through the stand- 
ards, or by other équivalent devices. By being In the inclined position the 
end bars are arrangea to hold the fabric secure, without coming in contact 
with its under side more than is necessary." 

The claims in the re-issued patent are : 

"(1) The combination of the side bars and end bars and elastic coiled 
wlre fabric, D, attached only to the end bars, with the end bars of the 
frame elevated above the .side bars, so that the fabric will be suspended 
above the side bars f rom end to end of the frame. (2) The combination in 
a removable bed bottom, or bedstead frame, of the side bars, A, standards 
or corner pièces, B, end bars, C, and the elastic fabric, D, combined and 
arranged substantially as and f.or the purposes specifled. (3) The inclined 
double end bars, 0, of a bedstead frame, arranged substantially asand for 
the purposeherein shown and described. (4) The standards, B, constructed 
as described, arranged longitudinal ly, adjustable on the side bars of à bed- 
stead frame, to permit the inclined end bars to be set a suitable distance 
apart, as set forth." 

The first and second of thèse elaims are new in the re-issued 
patent. The third and fourth are the claims in the original 
patent, and are repeated in the re-issue. This re-issuçd pat- 
ent bas been sustained as against ail prier devices in Whvk 
tlesey v. Ames, 18 0. G. 357, and I concur in the views 
expressed by Judge Blodgett in that case, touohing the va* 
lidity of the patent. The only question necessary to congider 
hère is that of infringement. The défendants' device coa- 
sists of the coiled wire fabric, side rails, double end rails, and 
certain kinds of corner irons which exhibit the élément of 
adjustability. The end bars rest directly upon the side bars ; 
that is, the inner edge of each end bar rests upon, and is in 
direct contact with, the side bars. One end bar is held in 
place by ordinary bolts which pass through it and the side 
bars. The other end bar is united with the side bars by 
what may be called angle irons and bolts. Thèse angle irons 
are bolted to the under sides of the side bars and the end 
bar, and the face of the angle iron which thus rests upon 
and is fastened to the side bars, is longitudinally slotted, so 
that, in connection with screw and boit, the iron is made 
adjustable. Thèse irons do not hold the end bars elevated 
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àbove the side bars; that is, they are not constructed and 
applied so as to hold tbe end bar in a position where jt is 
free from contact with the side bars. As before stated, the 
end bars rest direotly upon the side bars. The outer face of 
the end of each end bar is covered bya pièce of métal which 
is fastened to it by screws and projects slightly over the side . 
bar where the two bars are brought in contact. The only 
purpose of this pièce of métal, so far as I can see, is to give 
to the outside corners greater finish. The end rails are 
double, as in the complainant's device ; and, between the two 
pièces which together make the end rail, the ends of the wire 
fabric are clamped and held. 

Now, it is said by the counsel of complainant, in their 
brief, that "Pamham's invention consisted of the spécial 
way in which he attached this woven-wire fabric to the 
frame, whereby he produced new résulte that had never been 
attained in a bed bottom before ; and that spécial way con- 
sisted in attaching the fabric to the end of the frame so that 
the ooils extended from end tb end of the frame of the kind 
shown, leaving the coils entirely free, thereby having the fuU 
elastiflity and spring of the coiled wires that compose the 
fabric." And it is contended that the gist of the invention 
consists in an end atta>chment of tbe fabric, leaving it nnat- 
tached to the side rails, so that the strain on the fabric is 
Jengthwise of the ooils of wire, thereby utilizing the elasticity 
and recoil of the coiled springs ; that if this resuit is accom- 
plisbed by resting the end bars directly on the side bars, and 
without elevating the end bars above the side bars so that 
they do not come in contact, and also without making the 
end bars inclined, the first olaim of the complainants' patent 
is infringed. It seems to be the view of counsel that as the 
thîrd claim is a claim on the spécial construction of the end 
bars alone, and as the fourth claim is a claim for the stand- 
ards arrangea as therein described, it was not the intention 
of the inventor to limit the construction of his first claim to 
the use of inclined end bars, or of any particulaï* form of 
standards or corner irons.- In deternlining what was the 
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invention patented to complainants, the original patent to 
Farnham, and the spécifications, drawings, and claims of the 
re-issue, must ail be taken into considération. And although 
in the ârst and second claims of the re-issue the end bars 
are not described as inclined double end bars, and although 
in the second claim the end bars are not described as elerated 
above the side bars, I think the first claim must be construed 
to mean a combination of side bars, inclined double end, 
bars, and elastic coiled-wire fabric attached only to the end 
bars, with the end bars of the frame elevated above the side 
bars, 80 that the fabric will be suspended above the side bars 
from end to end of the frame; and that the second claim 
must be held to mean the combination of the side bars. A, 
standards or corner pièces, B, inclined double end bars, C, 
and the elastic fabric, D, combined and arranged as and for 
the purposes specified. 

In view of the state of the art the patent must be limited 
to the construction described. This was the view taken by 
Judge Blodgett in Whittlesey v. Ames, supra. He says : . 

" The steam-boat bunk bottom, shown in the testimony of Robert E. 
Campbell, and the Dreusike and Dye patents, must be considered as 
operating to limit the claim of this patent to the spécial devlces shown. 
The Campbell bunk bottom was made of canvas, stretched from end rail 
to end rail, without outside fastenings ; and although canvas may not 
corne within the définition of an 'elastic sheet,' there can be no doubt 
that it is a ' flexible sheet.' The Dreusike bed was made of coiled-wire 
fabric, and while provision was ma lé for side fastenings, I think there 
can be no doubt he intended that the strain of suppttrting the weight to 
be borne by the bed was to corne uponthe end fastenings. In the light 
of this évidence I think that while thèse two first claims in the re-issued 
patent may be sustained for the combination of the side rails, standards, 
end rails, and elastic coiled-wire fabric, yet it must be limited to the pe- 
culiarkind of side rails, standards, and end rails shown, or tkeir mani- 
fest équivalents. Bide rails, end rails, and elastic coilçd-wire fabric were 
old, but the inclined end rail, made in two parts for the purpose of clamp-, 
ing the fabric and holding it suspended by means of the inclination 
between the points of attachment, seems, so far as the proof in thèse 
cases shows, t(*.have been tha invention of Farnham. So, too, his ' stand-i 
ards,' or corner pièces, B, are not shown to hâve been anticipated by any, 
prior user or inventer. I think, therefqre, that the owner of the Farnham 
patent had the right to claim by the re-isisue thé combination of the èïastic 
coiled-wire fabric with thesé parts, whethôr they were new OroW ; but 
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he had not the right to claim broadly, for f arnham, the sole right of sus- 
pending the fabric of which. the bed bottom is made from ' end to end of 
the frame,' because Campbell, Dye, and Dreuslke had suspended the 
flexible sheet of a bed bottom from end to end of the frame before Farn- 
ham made his frame." 

In this construction of the complainant's patent I fully 
ooncur. As the différent éléments of the Parnham inven- 
tion, considered separately, were old, and as flexible material, 
if not the coiled-wire fabric, had been previously used in bed 
bottoms by suspending it from end to end of the frame, it 
seems very clear that the complainant's re-issued patent must 
be closely limited to the construction which it describes. Con- 
siàering the nature of the invention, and the language of the 
spécifications and claims, witb the accompanying drawings, it 
seems to me évident that, to establish infringement, in the lan- 
guage of Judge Blodgett, "the peculiar kind of side rails, stand- 
ards, and end rails, or their manifest équivalents," must be 
shown ; and it might be added that the peculiar adjustment of 
the différents parts, or the clear équivalent of such adjust- 
ment, should also be shown. Both Judge Shipman and Judge 
Blatchford, as î understand them, concur in the construction 
which Judge Blodgett has put upon this patent. Woven 
Wire Mattress Co. v. Wire Web Bed Co. 1 Fed. Eep. 222 ; 
Woven Wire Mattress Co. v. Palmer, 5 Fed. Eep. 812. In 
Woven Wire Mattress Co. v. Wire Web Bed Co., supra, Judge 
Shipman says : "Judge Blodgett is evidently of opinion that 
the end bars of the first claim must be the ' inclined double 
end bars ' of the third claim, and that the standard of the 
second claim must be adjustable on the side bars, so as to 
permit the enclosed end bars to be set a suitable distance 
apart, substantially as stated in the fourth claim;" and for 
the reason that in the case deeided, the end bars were inclined, 
thereby preventing the under side of the fabric from resting 
on the end bars, Judge Shipman held the defendant's device 
in that case an infringement. In Woven Wire Mattress Co. 
■V. Palmer, supra, Judge Blatchford evidently regarded the 
inclination of the end rails and their élévation above the side 
ùils by means of the corner standards as material ; and, as 
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I construe his opinion, he mainly rests his judgment upon 
tliose features of the înfringing device before him in finding 
infringement. 

The bed bottom made by the défendants in the case at bar 
has been described. The exhibit in évidence shows a slight 
inclination of the end rails. But the proofs very satisfac- 
torily establish the fact that sueh was not its original con- 
struction, and that in the bed bottoms which the défendants 
manufacture the end rails are made to rest squarely on the 
side rails and without any inclination of the former. The 
testimony that such was the construction originally of the 
exhibit in évidence is corroborated by the fact that the exhib- 
ited bed bottom was made in 1879, has since been moved 
from place to place and used as an exhibit in other litiga- 
tion, and the signs of wear and tear are évident in the fact 
that the différent parts are considerably out of the Unes of 
proper adjustment. This, I think, must be plain to the eye 
of any meehanic ; and, upon the testimony and an inspection 
of the exhibit itself, I am of the opinion that the slight incli- 
nation of the end rails now visible is attributable to the 
strain of the fabric, the shrinkage of the wood, and generally 
to wear and tear. Since the end rails of the défendants' bed 
bottom are not placed above the side rails so as not to come 
in contact with them, but rest directly upon the side rails, it 
might be a close question ^hether there is in the défendants' 
device the élévation of the end rails above the side rails -which 
is intended to be described in the complainant's patent. Cer- 
tainly, the angle irons of the défendants' frame, in a material 
respect, do not serve the purpose of the complainant's stand- 
ards, for the latter are adjusted outside the rails and hold 
the end rails above the side rails so that they do not touch, 
and 80 that with the inclination of the end rails the under 
side of the fabric cannot rest on the end rails. 

Whatever might be the view taken, if the only question was 
whether the défendants' frame shows the élévation of the end 
rails above the side rails exhibited in the complainants' draw- 
ings and model, or its équivalent, or if it was whether the 
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angle irons m défendants' frame are the équivalent of com- 
plainants' standards, I am of the opinion that in view of the 
limitations to be necessarily placed on the complainant's pat- 
ent beeause of the state of the art when Farnham made his 
invention, the absence of inclined end bars in the défend- 
ants' bed bottom, in connection with the olher différences 
between it and the complainant's frame just spoken of, 
relieves the défendants from the charge of infringement. In 
coming to this détermination, I rely upon the proofs before 
me that the défendants hâve not constructed, and do not 
construct, their frames with inclined end rails ; and it will bë 
understood by the parties that a différent conclusion entirely 
might resuit, if I were not satisfied from the proofs that the 
slight inclination now apparent in the exhibit in évidence is 
not attributable to original construction, but to the causes 
before stated. 

Decree for défendants. 



Thb Canada. 

{Diitriet Court, D. Oregon. May 12, 1881.) 

1. Construction of State Statute. 

It doea not appear that the New York court of appeals Ixave decide<l 
(39 N. y. 19 ; 43 N. Y. 534; 69 N. Y. 554 ; or 71 N. Y. 413) that 80 mucb 
of the act of April24, 1862, as givesa material man a lien upon a ves- 
sel for supplies fumished in her home port ia void beeause in con- 
flict with the grant of admiralty jurisdiction to the United States ; 
and if it did, this court is not bouhd to follow it, beeause the question 
as to its validity arises under the constitution of the United States, 
and not the state, and is therefore a fédéral one. 

2. Lien of Material Man and Mortoaobe. 

When the local law gires a lien for supplies furnished to a vessel 
in her home port, and providea that such lien shall be preferied to 
that of a mortgagee, a court of admiralty will enforce it accordingly : 
and such lien will be so enforced by a court of admiralty when the 
local law is silent on the subject, upon the grounds : (1) That the lien 
of a maritime contract, whether it arises under the local law or the 
iiiaritime law, is practically a maritime lien, and entitled to rank 
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accordins;!}' and be preferred to that of a mortgage ; (2) that a mort- 
gagoT in possessioa is the agent of the mortgagee in obtaining sup- 
plies for the vessel, and the lien given therefor binds the interest of 
the latter as well as the former. 
3. Registration of Moetgagb. 

Section 4192 of the Revised Btatutes, providing for the registration 
of mortgages of vessels, does not change the nature or opération of 
the lien of such mortgage, but only provides thât without such regis- 
tration it shall not be valid ; and therefore a state law preferring 
the hen of a domestic material man to that of a mortgage is not in 
conflict with such section. 

In Admiralty. 

W. B. Gilbert, for libellants. 

Charles Woodivard, John H, Woodward, and John W. Whal- 
ley, for claimants. 

Dbady, D. J. On April 2, 1881, the libellants, William 
Whitlock and another, constituting the firm of Whitlock & 
Slover, of New York, intervening for their interest, filed a 
iibel against the Canada to enforce a claim of $676.70 for 
supplies furnished said vessel in her home port — the city 
of New York — in which they allège that said supplies were 
furnished in January and February, 1880, at the request of 
the owner and upon the crédit of the vessel, and were neces- 
sary to enable her to proceed upon her contemplated voyage; 
that the vessel left said port on her voyage on Mareh 6th, 
and thereafter the libellants, in pursuance of the act of tho 
législature of New York of April 24, 1862, duly filed a spéci- 
fication of their claim and lien against said vessel, which has 
not been satisfied, though duly demanded. The claimants, 
Ef&ngham B. Sutton and others, except to the Iibel, because 
it appears that said supplies were furnished at the vessel's 
home port upon the request of the owner, and therefore the 
libellants hâve no lien therefor by the maritime law or by 
the law of New York, which can be enforced without the 
jurisdiction of that state. 

Since the intervention of thèse libellants the vessel has 
been sold upon the order of the court and the proceeds paid 
eut to the original libellants, Thomas F. Neill and others, 
and other intervenors, until there is not sufficient left in the 
registry of the court to satisfy the mortgage. 
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Upon the argument ît was also contended by couasel for 
the claimants that the New York lien act had been declared 
unconstitutional and void by the courts of that state, and 
therefore the libellants could aoquire no rights under it; 
citing The Joséphine, 39 N. Y. 19 ; Brookman v. Hamill, 43 
N. Y. 554; Poole v. Kermit, 59 N. Y. 554; King v. Greenway, 
71 N. Y. 413. But, notwithstanding some loose and ambigu- 
ous language in the opinions in thèse cases, implying the 
unconstitutionality of the act as a whole, it is certain that 
nothing was decided in any of them but that so much of the 
act as gave persons having a lien under it a remedy in the 
state court by a proceeding in rem against the vessel, to en- 
force such liens, was void, upon the ground that the contract 
in such cases was maritime, and therefore exclusively of 
admiralty cognizance, except so far as the common law could 
give a remedy ; and that it oould not do by prooess in rem. 

Thèse décisions were made in obédience to the authority 
of the then recently-decided cases, in the suprême court, of 
The Moses Taylor, 4 Wall. 411, and The Hine, Id. 556. 

The validity of the provisions of the act giving the lien, 

and providing for its registration and effect, were not before 

the court, or passed upon by it; and such seems to hâve 

been the opinion of the circuit court in The John Farron, (S. 

D. N. Y.) in which Johnson, J., speaking of the décisions of 

the New York court in 39 and 43 N. Y. supra, says : 

"The state lien law was held to be unconstitutional, because it at- 
tempted to give process in rem, and thus was held to Invade the graat of 
admiralty jurisdiction to the United States. The adjudication did not go 
beyond the validity of the proceeding in rem, and therefore the provis- 
ion for the lien in the specifled cases remains to be enforced, when the 
contract is maritime, in the courts of the admiralty." 14 Blatchf. 26. 

That is this case exactly. The contract to furnish sup- 
plies to the Canada was a maritime one, and the lien given 
by the law of New York to secure its performance may be 
enforced in the admiralty as an incident, or part of it, 
wherever the vessel is found. De Lovio v. Boit, 2 Mass. 474; 
The Harrison, 1 Sawy. 353. 

It has been held by the suprême court that, nntil congress 
legislates upon the subject, the state may provide a lien for 
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material men for necesBaries furnished to a vessel in her 
home port. And the lien thus created is declared to be "a 
right of property and not a mère matter of procédure," whieh 
may be enforced in the admiralty, under rule 12, as a lien 
given by the gênerai maritime law. The Lottawana, 21 Wall. 
679. And even coneeding that the court of New York has 
decided this state law to be void, it does not foUow that this 
court must be governed by such décision. It is admitted 
that the national courts are bound, as a rule, to foUow the 
décisions of the state courts in construing its statutes or 
determining their validity as compared with its organic law. 
But this is a case where the question of the validity of the 
state statute arises under the constitution and laws of the 
United States. The question is, therefore, a fédéral one, 
upon which the state court takes the law from the national 
one, and not the latter from the former. 

Therè is no doubt, then, èither upon reason or authority, 
that the libellants hâve a lien for their claim which may be 
enforced in this court as a right pertaining to a maritime 
contract by virtue of the local law. 

The claimants next contend that if the libellants hâve 
a lien, it must be deferred to the lien of their mortgage, the 
registration of which is prior in point of time to that of the 
lien; and that, if this should be held otherwise, still the lien 
of the mortgage outranks that for the supplies, beoause it 
arises under a law of this forum-^the law of the United 
States providing for the registration of the mortgage, while 
the other arises under the law of another and foreign forum 
— ^the state of New York. 

In support of the first proposition, counsel cite Scott's 
Case, 1 Abb. (U. S.) 336; The Kate Henchman, 7 Biss. 238; 
The Grâce Greenwood, 2 Biss. 131; The Bradish Johnson, 3 
Woods, 582 ; Aldrich v. ^tna, 8 Wall. 491 ; and section 4192, 
Eev. St. (9 St. 440,) which déclares— 

That no bill of sale, mortgage, hypothecation, or conveyance " of any 
United States vessel shall be valid against any person other than the 
grantor or mortgagor, his heirs and devisees, and persons having actual 
notice tUeieof ," \inles8 the "same is recorded in the office of the coUector 
of customs where such vessel is registered and enroUed :" provided, that 
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" the lien f or bottomry on aoy vessél * * * shall net loae its prîorîty 
oP'be in any way afEected by the provisiona of this section." 

The cases cited from Bissell, Abbott, and Woods appear 
to hâve been decided upon the assumption that the lien or 
opération of the mortgage is in some way created by or derived 
from the act of congress, and therefore it is superior to that 
of the material man. 

The act has been twice before the suprême court for con- 
sidération, (White's Bank v. Smith, 7 Wall. 646; Aldrich v. 
^tna, 8 Wall. 491,) and the point there decided, so far as it 
can be gathered from the opinions of Mr. Justice Nelson, ia 
that, the statute having provided a uniform registration for 
instruments affecting the ownership of vessels, and declared 
them invalid, with certain exceptions, unless so registered, 
by implication it excludes ail further state législation from 
the subject ; as that they should be also registered or filed in 
the county clerk's office and refiled at the end of a year, or 
that they should be void unless accompanied by possession. 
Beyond this thèse cases donot go, and there is no warrant 
in them for the doctrine that the mortgage is called into 
existence by the act of congress, or that its lien or opération 
is in any way preferred or enlarged by it. On the contrary, 
it existed and was used as a means of pledging or transfer- 
ring the property in a vessel under and by virtue of the gên- 
erai law of the state, before the act of congress was passed. 
8ince then, in addition to the formalities prescribed by the 
state law for its exécution it must be registered in the proper 
coUector's office, but when that is done its effect and rank as 
a lien still dépend upon the state law. The registration 
under the act of congress is simply necessary to make it 
operative as to third persons without notice of its contents. 

So far, then, as I am able to discern, there is nothing in 
the language or purpose of the act of congress from which it 
can be inferred that it was the intention to prefer the lien of 
the mortgagee to that of a material man or any other. As 
was said in this court in The Favorite, 3 Sawy. 409 : "There 
is nothing in the language of the section [4192, Eev. St.] 
that indicates an intention to enlarge the opération of a 
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mortgâgé (Aa vessel, or place the lien of ît in âny better 
condition mtbïefeîrènce to other liens than it was before." 
And this is more évident when we consider that the object of 
the statute was ûot to advanoe or prefer mortgages, but to 
protect the public against them, by requiring thëm to be 
xegistered in an appropriate and conyenient place. 

Both the lien of the mortgage and the material man being 
the créatures of thé law of New York, a,nd that having pro- 
yided that the lutter shall be preferred to ihe former, it ia 
in my judgment décisive of the question heare. The respect- 
ive rights of the parties arise undèr the laW of New York, 
and by that law the court must be governed in deciding upon 
them. But apart from the provision of the New York stat- 
ute preférring the lien of the material man to that of the 
mortgage, I thiuk it clear, upon gênerai principles of law 
and right, that it is entitled to such préférence. Â mort- 
gagor in possession represents the mortgagee, and in con- 
tràcting debts f or necessaries is, therefore, authorized tobind 
bis interest in the yessel for their payment, so far as the 
law gives a lien therefor. In this respect there is an im- 
plied ageucy between them. Necessaries supplied the vessel 
through the ogency of the mortgagor promote the interest of 
the, mortgagee aswell as the mortgagor, either by enabling 
the latter to nayigate her and thus earn money to pay the 
indebtednesa due the former, or to préserve her value as a 
-security therefor. ; 

In the foUowing cases the lien of tjie material man, though 
subséquent in point of time, was preferred to that of the 
mortgagee, either upon the authority of the local statute 
or the gênerai maritime la^ : The John Farron, 14 Blatchf. 
24; The William T. Graves, Id. 189; The Hiawatha, 5 Sawy. 
160 ; The Island City, 1 Low. 375 ; The St. Joseph's, Brown's 
Adm. 202; The Norfolk é Union, 2 Hughes, 123; The Favor- 
ite, 3 Sawy. 406. 

In The William T. Graves, supra, the question was whether 
a title acquired under the foreclosure of a mortgage on a ves- 
eel is subject to a lien for repairs put upon her subséquent to 
the date of the mortgage, and Johnson, G. J., in af&rming the 
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décision of Wallaee, D. J., that it is, said of section 4192, Eev^ 
St., and the prôviso thereto, concerning the lien of bottomry : 

" The obvious purpôse of this pfoviso was to make H entirely clear that 
a bottomry bond did not corne within the sta,tute requiriag certain instru- 
ments to be recorded. It might otherwise hâve been contended that it 
was In some sensé a hypothecation of the vessel, and therefore required 
to be recorded. It will be observed that the prôviso is conflned to liens 
by bottomry. If this proviso be construed to mean that such a lien is only 
out of the purview of the statute, and that ail other liens are postponed 
to that of a mortgagee, then the claims of salvors, and ail those having 
other strictly maritime liens, would be thus postponed, to the subversion 
of the whole principle upon which elHcacy is givea to such claims, and 
the overthrow of the best-settled and most salutary principles of the mari- 
time law. Indeed, any principle upon which this statute can be ex- 
pounded to give such priority to a recorded mortgàge, would also extend 
to bills of sale and other conveyances recorded undér the same law, and 
thus practically overthrow the whole scheme of the maritime law upon 
the subject of maritime liens. This statute, I conclude, therefore, has 
no relation to the question inVolved ; and the lien of the libellant is left 
to stand upon the statute of New York, which the ■ courts of the United 
States do enforce in the courts of admiralty. " 

In conclusion, tkis is a controversy betwâèn two parties 
claiming liens upon the Vessel under the law of New York, 
which déclares that the lien of the material man shaU ' bé 
preferred, and therefore it is entitled to be first gatisfied out 
of the proceeds; and also that the lien of the material manj 
although given by the local law, is given' to secure the per- 
formance of a maritime contract, and is practically a mari- 
time lien, and should, therefore, take rank with it, and bé 
preferred to a mortgàge. The William T. Graves, suivra, 192 ; 
The General Bwrnside, 3 Fbd. Eep. 232. 

The claim of the libellant must be first paid in full, with 
interest and costs, — $684.52, — and the remainder of the pro- 
ceeds — $1,680.63 — delivered to the claimant. 
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Falmbb V. Gauj. 

{Oireult Court, D. loua. , 1881.) 

, 1180117— AoKNoy. 

If an agent, in good f aith, makes a loan for another and without tlie 
knowledge or anthority of his principal, and for the agent'B own ben- 
eflt exacts more than légal Interest, the loan is not tbereby lendered 
aaurious. 

, BaME— KBNKWAIi— BOKA FiSK ÂBSIONXB. 

Where an usurious obligation is passed for value to an Innocent 
purchaser without notice of the usury, who afterwards takea a new 
and substitute security for the debtj there being no taint of usury in 
the Becond transaction, the plea of usury to the substituted obligation 
cannot be sustained. i 

Casb Statbb. 

A. placed $10,000 in B.'s hands to loan. B. made the loan to tha 
défendant, giving him $8,000, retaining $2,000 as commission, and 
reeeiving in his own name defendant's nc^te for $10,000, with semi- 
annual interest notes of $500 each. B. retained custody of the notes, 
but recognized them as the property of A., who reoeived the interest, 
but knew nothing of the usury, and gave B. no authority to retain 
any bonus out of the sum loaned, or take more than legaj interest 
therefor. The plaintiS purchased the notes in good faith at their 
face value without knowledge of the usury in the original loan, and 
afterwards, through B. & Co., made a new contract with the défend- 
ant by which he advanced him $1,000, surrendered the note, and 
received from him the note now in suit for $11,000. PlaintiS did not 
know that B. & Co. retained $500 of the $1,000 he advanced as com- 
mission for procuring the reloan. The defenee of usury being sétup 
in suit to foreclose the mortgage given to secure the note, hdd : 

(1) That as neither A. nor the plaintiS had any knowledge of the 
usury, and derived no benefit from it, the plea of usury must be over- 
ruled. 

(2) That A. was to be regarded as the leuder of the money, although 
6. failed to disclose his principal and took the notes in his own 
name. 

(3) That plaintiS could still recover though B. be regarded as the 
lender, gince the substitution of the new security purged the loan of 
the taint of usury in his hands as an innocent assignée. 

(4) That the statutes of lowa relative to usury hâve not modifled 
the foregoing rules of law. 

In Equity. 

This iB a suit to foreclose a mortgage. The only defenee 
usury. The note secured by the mortgage waa for the sum 
▼.7,no.8— 47 
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of $11,000, executed by the défendant to the complainant 
at Emmetsburgh, lowa, on, the first day of November, 1875, 
payable, with interest at 10 per cent, semi-annually, on the 
eighteenth day of Novemberj'lSSO, with a stipulation that if 
default sho'uld be made in the payment of interest, the whole 
ffliotdd, at the élection of the iolder, become due, etc. It 
a^pèars that Mrs. Maggie P. Davison, of Cook county, Illi- 
nois, placed îii the hands of one A. C. Burnham, also liting 
in that state, the sum of $10,000, authorizing him to loan 
the same for. ber on real e^tate security. Said Burnhâiîï 
tras a member of the firm> of Burnham, Ormsby & Co., 
bankersjof Emmetsburgh, lOT^a. Asa C. Call, the défendant, 
had àpplied.to that finn to obtain a loan for him. Shortly 
after the application was made, Call met A. C. Burnham in 
lowa, and they entered upon a negotiatiou for the loan. 
The resuit was that Call gave his note to Barnham for 
$10,000, with semi-annùal iûterest notes of $500 each, and 
received through the house of Burnham, Ormsby & Co. the 
sum of $8,000, that firm retaining $2,000 as commissions 
ont of the $10,000. The moniéy loaned belonged to Mrs. 
J)a vison, but that fact was not disclosed to Mr. Call, and the 
notes were taken in the name of A. C. Burnham. The notes 
remained in the custody of A. C. Burnham, subjeot to the 
control of Mrs. Davison, and were recognized by Burnham 
as her property.:: She received the interest, and was whoUy 
ignorant of the fact that Mr. Call received any less sum than 
$10,000. She gave no authority to Burnham to loan the 
money at a greateï rate of interest than 10 per cent, per 
annum, or to take any bonus out of the sum loaned. She 
received no benefit from the usury, and had no knowledge 
whatever of it. 

The plaintiff, Henry H. Palmer, a capitalist residing in 
New Jersey, purchased the sàid $10,000 note, with five 
coupon notes attached, from A. C Burnham, who indorsed it 
to him in September, 1873, paying for the same the full face 
value of $10,000 in cash. The interest had been paid at 
matui-ity up to the time of the purchase, and the plaintiff 
had no notice of the usury in the original loan on which the 
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notes were gîven, The plaintiff did ail the business in connec- 
tion with the notes and mortgage throngh the house of Burn- 
ham, Ormsby & Co. He never saw the défendant, nor did any' 
business with him in person. The plaintiff placed the notes 
in the hands of Bumham, Ormsby & Co. for collection of 
■ interest, and reloan to Mr. Call. The interest notes were 
paid at maturity to the plaintiff until Novembèr, 1875, when, 
one of the coupon notes for $500 being due, the défendant, 
at the instance and request of Burnham, Ormsby & Co., 
entered into a new contract for the extension of the loan, by 
which he gave the plaintiff the said note for $11,000. The 
plaintiff advanced and paid the sum of $1,000 in cash, and 
Burrendered the $10,000 note to the défendant. It seems 
that Bumham, Ormsby & Co. applied $500 of the cash pay- 
ment to the payment of the coupon note then due, and, with- 
out knowledge of the plaintiff, retained $500 as a bonus for 
effecting the new loan. The plaintiff did not authorize the 
rétention of the $500 bonus by Bumham, Ormsby & Co., 
received no benefit from it, and, in fact, had no notice of it 
when he received the $11,000 note and mortgage. 

O'Connel de Springer and Crawford & Soper. for plaintiff. 

George E. Clarke, Hubbard é Clarke, and Wright, Oatch é 
Wright, for défendant. 

LovB, D. J. It is well settled that to make a loan 
nsurious there must be an intent on the part of the lender to 
take more than the légal rate of intejest. Tyler on XJsury, 
103; Condit v. Baldwin, 21 N. Y. 219 ; Loyd v. Scott, 4 Pet. 
205 ; U. S. Bank v. Waggener, 9 Pet. 309 ; Jonea v. BerryhiU, 
25 lowa, 289. 

Doubtless, in gênerai, the intent of an agent acting within 
the scope of his authority may be imputed to the principal. 
But it is settled beyond question that if any agent in good 
faith makes a loan for another, and without the knowledge 
or authority of his principal, and for the agent's own benefit 
exacts more than légal interest, the loan is not thereby 
rendered nsurious. In such case the law does not impute 
the knowledge and the intônt of the agent to the principal. 
This doctrine is supported by numerous authorities bôth la 
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England and this country. Tyler on Usury, 156-172; Dag- 
nel V. Wigley, 11 East, 43 ; Salariée v. Melville, 7 Barn. & 
Cress. 427; Coster v. Dilwortk, 8 Cow. 299; Condit \. Bald- 
win,.21 N. T. 219; Smith y. Marvin, 27 N. Y. 137; B«K v. 
Day, 32 N. Y. 165; Baa;«er v, Buck, 10 Vt. 548; Muir v. 
Newark Ins. Co. 16 N. J. Eq. 537; Canover v. Fan Mater,, 
18 N. J. Bq. 486; Rogers v. Buckingham, 33 Conn. 81; 
Hopkins v. Bafcer, 2 P. H. (Va.) 110 ; Gofeey v. Knapp, 44 
lowa, 32; ili^/Wts v. Ault, 45 lowa, 46; the result summed 
up in 17 Alb. La^ Jour. 116; Barret v. Snowden, 5 Wend. 
181. 

I hâve the greatest confidence- in the correctness and sta- 
bility of this rule from the fact that it resta upon solid foun- 
dations of reason and justice. The lender employs an agent 
to loan his money. He gives the agent no authority to vio- 
late the law. He has no knowledge of the fact that usurious 
interest is extorted. He has no intent to receive, and does 
not receive, more than the law allows. He dérives no benefit 
from the illégal transaction. But the agent and borrower, 
without the knowledge, consent, or authority of the lender, 
enters into an illégal contract for the payment of excessive 
interest. The borrower and agent are the guilty parties. 
They knowingly violate the law. They are particeps criminis, 
though:,it may be in une quai degrees. They knowingly put 
the lender's money in jeopardy without the least pecuniary 
advantage to him. It is the lender who is prejudiced and 
injured by such a transaction. Would it not be most unjust 
to inflict the pecuniary loss upon the lender, who is without 
fault and free from any illégal intention, in favor of a party 
who has knowingly and wilfully participated in the violation 
of the law? Would it be consistent with sound morality so 
to do ? What right has the borrower to assume or to believe 
that the lender's agent is authorized by his principal to vio- 
late the law by the taking of usurious interest ? The lender's 
agent is either a spécial or a gênerai agent. If he is spe- 
cially empowered to negotiate the particular loan and no other, 
it is the légal duty of the borrower to look to the spécial 
authority, and the principal is not bound beyond the spécial 
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authority. If he is a gênerai loan agent, the limitation is 
that he muet keep within the usual and ordinary scope of 
thé business committedto him. The borrower must déter- 
mine the extent of the authority by considering what is the 
nsual and ordinary course of that business. Is it within the 
usual and ordinary course for an agen* to take excessive 
interest in violation of thé lavr? Such a practice is extra- 
ordinary. It is without the usual course of business- The 
natural and proper inference for the borrower to draw from 
the f act of the agent's proposing to take illégal interest, would 
be that in so doing he would be acting without the authority 
of his principal. It may be said that the principal is respon- 
sible for the frauds of his agent in the course of the business 
committed to him, even though tlie principal should be igno- 
rant of the fraudulent acts or should expressly prohibit them. 
Very true ; but in this case there are two innocent parties — 
the principal and the party defrauded. One of the two must 
needs suffer from the fraudulent acts of the agent ; and it is 
the dictate of reason and justice that where one or the other 
of thèse innocent parties must suffer, the loss should fall 
upon him who put it in the power of the agent to commit 
the fraud, rather than him who had no lot nor part in choos- 
ing the agent, or placing him in a position to do the mischief. 
But in the case of usury côntracted for through an agent 
the borrower is not innocent. He participâtes knowingly 
in the violation of the law. He has no merit to plead in his 
defence ; while the lender, in the absence of authority given 
by him, or knowledge of the violation of the law, is wholly 
innocent and entirely free from moral guilt. Indeed, it 
smacks strongly of fraud in the borrower to enter into a 
contract with the lender's agent to pay usurious interest, 
without any inquiry whatever into the authority of the agent 
to make an unlawful contract, which the borrower knows 
cannot be enforced; for in this way the borrower, in conniv- 
ance with the agent, gets the lender's money with the intent, 
demonstrated by his subséquent plea of usui-y, to avoid the 
fulfilment of his contract. Now if the principle thus stated, 
which is 80 just in itself and so firmly éupported by author- 



742 FBDEEAL EBPOBTEE. 

ity, be Sound law, it is décisive of the présent case ; for it ia 
évident that neither Mrs. Davison nor the plaintifif had any 
knowledge whatever of the rétention by Burnham, Ormsby 
& Co. of the respective bonuses of $2,000 and $500. They 
did not authorize the usury. They received no benefit from 
it. They paid the, full sums for whieh they respectively 
received the defendant's notes. If, therefore, it be granted 
as a fact that A. C. Burnham was Mrs, Davison's agent in 
makingthe original loan, and that Burnham, Ormsby & Co. 
were the plaintiflf's agents in negotiating the second loan, it 
would make no différence in the décision of the question in 
this case. The plea of usury must still be overruled. I 
cannot assent to the proposition of defendant's counsel that 
in the original transaction A. C. Burnham was the lender of 
the money, because he failed to disclose his principal, and 
took the notes in his own name. The money belonged to 
Mrs. Davison. A. C. Burnham was her agent in making 
the loan of it. They both treated the notes as the property 
of Mrs. Davison, and she received the interest upon them. 
A. C. Burnham had in fact no real interest in the loan, 
exeept as trustée for Mrs. Davison. He vould hâve lost 
nothing if a plea of usury had been sustained. The penal- 
ties would hâve fallen upon Mrs. Davison; anditis, therefore, 
her intentions and her acts, not the acts and intentions of 
A. C. Burnham, that are to be considered in determining 
whether or not the penalties of usury shall be inflicted. The 
act of an agent in taking notes upon a loan of his prinoipal's 
money in his own name does not make the agent the lender. 
But even if we grant the proposition that A. C. Burnham 
was in fact the lender, it will not avail the défendant in this 
case; for it is a légal proposition well settled in oar juris- 
prudence by the most respectable authorities, that where an 
usurious obligation passed for value to an innocent purchaser 
without notice of the usury, and where the innocent assignée 
takes a new and substitute security for the debt, there being 
no taint of usury in the second transaction, the plea of usury 
to the substituted obligation cannot be sustained. So long 
as the usurious contract remains in the hands of the original 
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party to it, no change in the form of the security will hâve 
any effect to purge it of the taint of usury; but where it has 
passed for value into the hands of an innocent assignée the 

rule is différent. ElUs v. Warner, , 752 ; Cuthbert 

M. Haley, 8 Tenn. 890; Powell v. Waters, 8 Côw. 669; 
Kent V. Walton, 7 Wend. 257; Dix v. Van Weyck, 2 Hill, 
(N. Y.) 522; Smedburg y. Simpson, 2 Sandf. 87; Smedburg 
V. Whittlcsey, 3 Sand. Ch. 323; Smalleys v. Dougherty, 3 
Bosw. 66; Houghton v. Payne, 26 Conn. 396; Brown v. 
Waters, 2 Ch. Cas. 209; Bearce v. Barston, 9 Mass. 44; 
Campbell v. McHarg, 9 Idwa, 357 ; Wendlebone v. Parks, 18 
lowa, 544. 

It is needless to say that the présent case is clearly within 
this principle. The plaintiff was an innocent purchaser of 
the original notes for value. He not only took a new and 
substituted security, but the new obligation was founded upon 
additional considérations — the extension of time and the 
advance of a f urther sum of money. There was no usury in 
the second loan which could, as we hâve shown, affect him. 
The argument of counsel that the true construction of sections 
2079 and 2081 of the Codes is répugnant to the principle that 
a new and substituted security in the hands of an innocent 
assignée avoids the usury, — is to my mind plausible, but in- 
conclusive. Thèse provisions hâve not'yet been construed as 
applicable to such a security, and I think it is quite unneces- 
sary so to construe them. The provision of section 2081 is 
that nothing in the statute shall be construed — 

" To prevent the proper assignée in good faith and without notice of any 
usurious contract from recovering against the usurer the full amount of 
the considération paid by him for such contract, less the amount of the 
principal money." 

It seems to me that this provision was merely intended to 
give the assignée without notice a remedy where he had none 
before; that is, where he stood upon the original usurious 
contract without any new security. In most cases we mày 
assunde that the debtor would not exécute to the innocent 
assignée a new security for the usurio;iis debt, and in aU such 
cases the innocent holder could recover from the debtor only 
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the "principal money." The.statute cornes to his relief by 
giving him a right to recover against the usurer the full 
amount of the coflsideration paid by him for such contract, 
less the amount of the principal money. It is a wholly dif- 
fei-ent case where the debtor himself gives to the innocent 
assignée, who pays full value and takes no usury, a new and 
substituted obligation, especially where such obligation is 
founded upon some new and sufficient considération. In 
this case the assignée would hâve a sufficient remedy against 
the debtor upon the new contract by the principle of the com- 
mon law to which I hâve adverted, and therefore the provis- 
ion of the statute would be inapplicable to his case and 
unnecessary to his protection. 

As to the words of the section relied upon by counsel tq 
support the construction that "no person shall directly or 
indirectly receive in money, goods, or things in action, or in 
any other manner, any greater sum or value for the loan of 
money" than 10 per cent., they are sufficiently answered by 
the fact that the innocent assignée does not receive more 
than 10 per cent, on the sum by him advanced. If he doea 
receive more his new contract in its turn becomes usurious, 
and subject to the penalties of the statute. It is my opinion 
that it was not the purpose of the législature to make our 
statute of usury apply at ail to negotiable bills and notes in 
the hands of the honajide holder. It would certainlybe a 
most serions obstruction to the free circulation of commer- 
cial paper to subject it to the law of usury. Can it be that 
our législature intended that every one in money transactions 
before receiving a bill or note under-due, should stop to 
inquire whether or not it bas upon it the taint of usury ? I 
think not. It bas long been the settled law that where a 
statute by its terms makes a note or bill absolutely void, the 
instrument is invalid in the hands of a lona Jide holder for 
value. But where a statute déclares a contract illégal, but 
only voidable, a negotiable note or bill founded upon such 
voidable contract is good in the hands of a honajide holder. 
This doctrine has been applied by the courts to statutes of 
usury as well as other pénal statutes. Now, our statute doea 
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not make an usurious contract void ; indeed, such a contract 
is only voidable as to the excess of interest. Did our législa- 
ture intend in tliis respect to overtum one of the great prin- 
ciples governing commercial paper in this and other coun- 
tries y It is noticeable that the législature does not, in the 
sections j'ust referred to, use terms appropriate to commer- 
cial paper. The language is that the proper "assignée," not 
indorsee, shall be entitled to the remedy over against the 
usurer. 

In strict légal parlanoe we do not use the term "assignée" 
when we mean to designate the indorsees of bills and notes. 
I am thereforé inclined to think that the législature, in using 
the term "assignée," did not mean to provide for innocent 
indorsees of mercantile paper who were already amply pro- 
tected by the law merchant, but for that large class of assign- 
ées who, in the absence of such a provision, would step into 
the shoes of their assignors with just the same rights, remé- 
dies, and equities to which their assignors are entitled, and 
none other. 

Judgment for the complainant. 



OaiLviE V. Cbawfobd County. 
(Circuit Court, B. lowa. May 11, 1881.) 

1. Pbopbbtt in Tbansit— Taxation. 

One State cannot levy a tax upon property in commercial transit tO' 
another state or country. 

2. Same. 

A cargo of com purchased in lowa for the purpose of shipment to 
Canada was removed to the railway and temporarily stored in cïibs 
to await transportation. Heid, while eo stored for a reasonable time, 
to be in transit and exempt from taxation, provided the purchaser 
intended to ship immediately, or as soon as transportation could be- 
conveniently obtained. 

Demurrer. 

A.B.cèJ. C. Cummins, for plaîntiff. 

J. F. McJunkin, for défendant. 
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Love, T>. J. This case is before tlie court on demurreï 
to the pétition. The pétition allèges that the plaintiff, who 
is a citizen of Canada, had on January 1, 1879, certain oribs 
of com which had been purchased in Crawford county, lowa, 
for the purpose of shipment to Canada ; that said corn had 
been moved by the plaintiff from its place of production 
towards its destination beyond the state and temporarily 
placed in oribs; that it was in cribs, awaiting shipment by the 
Chicago & North-western Eailway, on the first day of January, 
1879; that the plaintifs intention was at ail times to move 
said com in bulk beyond the state, and not to use, sell, or 
manufacture the same within the state of lowa ; and that the 
ootn bas sinoe been removed in bulk out of the state, no part 
df the same having been sold, used, or manufactured therein. 

It is alleged further that while the com was so tempo- 
rarily in cribs it was assessed as property of a non-resident, 
a tax levied upon the same, and a warrant issued to the sher- 
iff, whereby the plaintiff was compelled, in order to save his 
property, to pay the taxes levied aforesâid. 

There is a second count stating différent circumstances, 
but presenting the same question. The pétition prays judg- 
ment for the amount of taxes paid, amounting to $502.22, 
with interest. 

The question thus presented is whether or not the prop- 
erty taxed was, on the first day of, January; 1879, when it 
was assessed for taxation, in the course of transportation from 
the state of lowa to any other state or country as an article 
of commerce. In a word, was it in commercial -transit ? That 
a state cannot levy a tax upon property in transit to other 
states and countries is clear, because the property then bas 
no situs in the state, in the proper légal sensé of that word. 
It would be a most serions evil, and a direct obstruction to 
interstate commerce, for any state to exercise the power of 
taxing property while in commercial transit to other states or 
countries. 

The question then is, was the property in commercial tran- 
sit? The pétition is not as clear and explicit asit might be, 
but the fair construction of it is that the plaintiff, haying pur- 
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ehased the corn from various parties, caused it to be removed 
to the railway and there put it in cribs temporarily, tp àwait 
transportation, and witb the pùrp'ose on his part to hâve it 
carried beyond the state. 

This allégation of intention is essential, because otherwise 
a purchaser might crib his corn on a railway with no purpose 
of immédiate shipment, bat for the purpose of awailitig the 
future course of the markets, or with intent to évade taxation ; 
in which cases the transit would, in my opinion, be treàted 
as at an end, for the time being at least. If this wsre not 
so, a party might keep his property in cribs near a railroad 
for an indefinite period of time, exempt from taxation, with- 
out any purpose of immédiate shipment. 

There must be in my judgment a purpose to ship immedi- 
ately, or at least as soon as transportation can be conveni- 
ently obtained, followed by actual shipment in a reasonable 
time, in order to exempt the property from taxation. With 
this qualification the cribbing of the corn may be treated as 
a thing done from neeessity or for convenience in the course 
of transportation. It certainly would be unreasonable to 
require that a party, in order to bring himself within the pro- 
tection of the la-* as a shipper in trcmsitu, should transfer the 
corn directly from his wagons to the cars, or place it upon 
the ground to be thence transferred tothe cars; and this he 
would be eompelled to do unless he may place it in cribs or 
store it temporarily in warehouses lo await the means of 
shipment in the ordinary course of transportation. It would 
seriously cripple and obstruct commerce in the productions 
of this state, and thus inflict a great injury upon our own 
people, if a purchaser could not temporarily deposit the 
property purchased in cribs or warehouses to await the 
means of transportation. 

I bave examined the cases cited by the defendant's counsel, 
and I cannot see that any of them touch this case at ail ex- 
cept Carrier v. Gordon, 21 Ohio, 605. That cass is similar 
to the présent, but clearly distinguishable from it. Indeed, 
if the language of the court in deciding it be well considered. 
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the reason of that case supports our judgment in the présent 
case. 

In Carrier v. Gordon, the property purchased bad noè been 
moved at ail by the purchaser. It remained at the place of 
purchase, and could not, without the utmost violence to lan- 
guage, be said to hâve been in the course of transportation. 
Indeed, the averment was not that the property was in transit, 
but that the plaintiff intended to remove it from the state 
upon the opening of navigation, etc. In delivering the opin- 
ion the court say : 

" It is true that in order to conatitute it property in the state, within 
the meaning of the law, it must hâve a situs in the state. If it is, at the 
time the tax attaches, in transitu, either through the state or from a point 
in the state to a point outside the state, it is not to be regarded as prop- 
erty in the state, within the meaniag of the statute, but as property belong- 
ing to the place of its destination. But such was not the situation of 
this property at the time it was returned for taxation. There is nothing 
in the plaintifiE's pétition tosbow that the plaintift's timber had in any 
sensé started on its journey, or had been removed from the place or places 
where it had been purchased. , , 

' " To say that the simple purcliase of the property with an intention to 
remove it *6uld relieve it from liability to taxation, would be to make'its 
l^ability, dépend uppn the mère intention of the owner,' ^ etc. 

We see notbing to object to in the doctrine of the Ohio court 
in this ease. It seems to us to be entirely în harmony with 
our judgment in the présent case. 

Demurrer overruled. 



Des Moines & Minneapolis E. Co. v. Chicago & Nobth- 

WESTEBN E. Co. 

(Circuit Court, D. lowa, O. D Jannary 21, 1881.) 

X, Gbnebai. Solicitoks— Institution of Suit — Authobity. 

The gênerai soliciter of the plaintiff corporation, being an ofBcer 
unknown to the articles of incorporation and the by-laws, has no 
authority to institute and prosecute auits without the sanction of the 
board of directors, and such sanction not appearing in this case, the 
suit was dismissed on motion. 

Motion to Dismiss. 
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McCbaeï, c. J. Thèse cases are before us on motions to 
dismiss upon the ground that the plaintiff bas not autlïorized 
their institution, and because the président of the plaintiff 
bas directed tbeir dismissal. The suits were instituted by 
the gênerai solicitor of the plaintiff corporation, without the 
authority of the board of directors. The président of said 
corporation bas directed tbeir dismissal. It is not necessary 
to consider whether the président of a corporation can, -with- 
out the assent of the board of directors, dismiss a suit which 
bas been instituted by proper authority in the name of such 
corporation. Mucb must dépend, in ail such cases, upon the 
provisions of the charter and by-laws of the corporation, and 
of the statutes by which it is governed. We bave examined 
the articles of incorporation and the by-laws of the plaintiff, 
the Des Moines & Mirineapolis Èailroad Company, as well as 
the afiSdavits submitted to us, and we find nowhere ,any 
authority conferred upon the gênerai solicitor of that Com- 
pany tp institùte a suit in its'"name. Thé oifficè of général 
solicitor is not mentioned in saià articles or by-laws, and no 
évidence is offered tending to show that the board of direct- 
ors ever took any action loôking io the institution of ; thèse 
suits. In the absence of such action, and in View of the 
fact that the board has never -ratified thè action of thé solic- 
itor in institutirigthésé' suits, we are obliged to bold that they 
are hère without the authority or consent of 'the plaintiff^ 
The gênerai solicitor, being an bfiBcer unknown to theartiicles 
of incorporation and the by-laws, must be reg&fded as simply 
the agent aiid employé of the corporation, witb authority 
only to exécute the orders of thé board of directors. It is 
claimed that, although the board bas taken no officiai action 
upon the subject, a majority of its members favor the prose- 
cution of thèse suits. If this be so, that majority can very 
easily find means to make it well known. The board of 
directors is the ultimate authority to décide this question. 
Wbatever action the court might take upon the présent mo- 
tion, thèse suits could not be prosecuted to judgment against 
the wishes of a majority of the board. Nor can the président 
prevent their prosecution if the board décides that they shall 
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go on.' What we hold now is that the BoKcitor has no 
àuthority to institute and prosecute soits without the sanc- 
tion of tbe board, and that such sanction does not appear in 
thèse cases. The motion to dismiss will be sustained, but 
sbould the board of directors hereafter order that a motion 
to re-instate the cases bemade, and that tbe suits be prose- 
cuted to judgment, the court will order their re-instatement. 
Love, D. J., concurs. 



Nat. Bank op Lyndon v. WEiii-s Eiveb Manuf'g Co. and 

others. 

(Circuit Court, D. Vermont. May 27, 1881.) 

1. Rbmoval — Necessart PAETrî;&— Officers op Cohpobatioîî. 

The offlcers cf h corporation are not such necewary parties to a 
suit involving the title to lands, alleged to hâve been fraudulently 
conveyed by the corporation, as to preyènt a rfimovai nnder the act 

Of Marcha, 1875. 

In Equity. Motion to remand- 

Le»Zie (^ iîo^er*, for plaintiff. 

JE?. Pr.Smt^A, for défendants. 

WnEBLEB, D. J. This suit was commenced in Caledonia 
county couït of chancery. The plaintiff and the défendant 
Fesâenden are citizens of Vermont; ail the other défendants 
areoijà^iens of otber states. The suit is brought to setaside 
a levy of exeejition in favor of Gilbert A. Tapley against the 
Wells Eiver Manufacturing Company, and a conveyance 
from him to Walter A. Tapley, alleged to be fraudulent and 
void as te) çreditora of that Company, of its lands, afterwards 
attachi6|d and, leyied upon by the plaintiff to eoUect adebt of 
the, Company: existing at the time of the former levy, and 
to confirm the title of the plaintiff to the lands, which are 
in, possession of the défendant Fessenden as an offieer of the 
eorùpanyj and the défendants Eichardson and Potter, under 
tbe Tapleys, The suit was, removedinto this court on tbe 
pétition of the défendants, who are citizens of other states. 
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The plaîntiff has moved to remand it, and it has been iieard 
opon this motion. 

The principle controversy relates to the title to the land, 
to which Fessenden is not alleged to make any olaim. As 
the fraud of the corporation is set up to defeat the title 
acquired from it, the corporation is a proper, if not a neces- 
sary, party to the bill; and, where a corporation is a party, 
under such circumstances its officers are proper parties 
in order to obtain discovery frpm them, but they aire not 
necessary parties. Hère, in this suit, is this contrpversy 
about the title to this land, upon one side of which is a citi- 
zen of Yermont, and on the other oitizens of others states, 
which can be fuUy determined as between them without the 
présence of the other parties. Such a suit is removable by 
any of the défendants actually interested in such controversy 
under the act of March 3, 1875. This has lately been de- 
termined by the suprême court of the United States. Bar- 
ney V. LatAam, Chic. Leg. News, May 21, 1881. 

Motion overruled. 

The plaintiS has leare to amend the bill according to suggestions 
therein, as moved for on the hearing of the motion, at any time before 
July rule-day, without préjudice to the injunction and receivership now 
in force ; and the défendants hâve leare to answer the bill as it may be 
ameuded, at any time before Auguat rule-day. 



Plant and others v. Gunh and others. 

(Otreuit Gowt, 8. D. Qeorgia, W. O. May 13, 1881.' 

JDDSMKNTB— NoTICE-tGoDB OF Gbokgia, j 267. 

The object of the book pf complète record, which the cïerfs. of 
each superior court in Georgia is required to keep by paragraph 6,: i 
267, of the Code of Qeorgia, for " the record of ail the proceedings 
in ail civil cases, within six months after the final detel<àiiilatit)n 
thereof," is not to give notice of liens by judgment. The failùre bf 
the clerk to keep such book, or to record a judgment therein;, does 
not aflEect the constructive notice conveyed by a judgment regularly 
entered, as required by law, on the déclaration in the case, whère the 
exécution issued thereon is regularly docketed.for the full amount'oif ■ 
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the judgment in the exécution docket, which is the book kept and 
used in Georgia for the ascertainment of Judgment liena. 

2. JTJDGMENT — AMENDMBNT— MOKTOAGB. 

Where a verdict waa taken at the November term, 1866, of the supe- 
rior court, for $11,212 principal, " with interest from Aprll 14, 1860," 
and at the sàme term a judgment entered thereon for $11,212 princi- 
pal, and " for dollars and cents for interest to ," 

and where the exécution docket showed the amount both of principal 
and interest due on such judgment, and where a nunc pro tune judg- 
ment for the interest was afterwards rendered at the April term, 1871, 
of the court, hM, that such judgment for interest had a valid lien 
from the date of the original judgment, and was superior to the lien 
of a mortgage taken in 1868 (beteen the dates of the original and 
amended judgment) by a créditer to secure an antécédent debt. 

S, Equitable Euection— Judgmbnt^Mortgagb. 

The doctrine of compelling a créditer who has a lien on two funds 
to resort to that on which another créditer has no lien, is only appli- 
cable where the two funds are equally accessible to the créditer kav- 
ing the lien on both. Therefore, a judgment créditer who has a lien 
, on a fund in court arising from the sale of certain real estate of the 
debtor, a bankrupt, which has been sold by a committee of creditors 
of the bankrupt's estate for one-third cash, one-third due in one year 
from date of sale, and one-third due in two years from that date, will 
not be decreed to await the collection of thèse notes, but is entitled 
to a fund already in court, arising from the sale of land on which 
another créditer had a mortgage lien, although the mortgage has no 
lien except upon that fund. 

In Equity. Submitted for final decree upon pleadings and 
évidence. 

Lanier de Anderson, for complainants. 

mil é Harris and Bacon é Ruther/ord, for défendants. 

This case has been previously reported in 2 Woods, 372, 
and 94 U. S. 664. The facts necessary to an understanding 
of the décision in this case, now reported, are as follows : 

At the November term, 1866, of the superior court of Bibb 

coimty, Georgia, Daniel P. Gunn obtained a verdict against 

Thomas J. Woolfolk, James H. Woolfolk, and John W. Wool- 

folk, security, of which the foUowing is a copy : 

" We, the jury, flnd for the plaintiflE against the défendants the sum of 
$11,212, with interest from April 14, 1860." 

This verdict was entered on the déclaration in the case, 
and on the same day N. H. Bass, the plaintiff's attorney, 
entered up a judgment on the déclaration, according to the 
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law and praotioe in Georgîa. The foUowing is a copy of the 
judgmeut : 



Principal, $11,212. Interest to • 



BiBB SUPBRIOR COUBT, 

Kovember term, 1866. 



Whereuponit is considered and adjudged by the conrt that the plaintifl 
do recover of the défendants, Thomas J. Woolfolk, James H. WooHolk, 
and John W. "Woolfolk, the sum of $11,212 for his principal debt, and 

dollars and cents for interest to , and the sum of 

dollars and cents for costs of suit, to be taxed by the clerk ; and the 

défendant be in mercy, etc. 

N. H. Babs, Plaintifî's Attorney. 

At the same term an exécution was issued by the clerk in 

favor of the plaintiff against the défendants, in which the 

principal and the interest were both set eut, and the foUow- 

ingentry was made on the "exécution docket:" 

K. H. Bass. No. 1. DanielF. Ounn, Guardian, y. Thomas J. Woolfolk, 
James H. Wodfolk, and John W. Woolfolk, security.* Principal, $11,212 j 
interest from fourteenth of Aprilj 1860 ; costs, $20.70. 

At the April term, 1871, of said court, the plaintiff obtained 
leave of the court to amend said judgment so as to inolude 
interest, and a judgment was entered up by the plaintiff's 
attorney speeifying the amount of interest in doUars, and 
cents; "this judgment for interest totake effeot nowfor then." 

Between the date of the original verdict, judgment, and 
exécution, in November, 1866, and the date of the amended 
judgment for interest, James H. Woolfolk, one of the défend- 
ants, on the seventh day of December, 1868, gave to I. C. 
Plant & Son a mortgage to secure a debt due to them by 
the firm of Woolfolk, Walker & Co., of which James H. 
Woolfolk was a member. The considération of the mortgage 
was not any crédit extended by I. C. Plant & Son at the time, 
but the securing of an antécédent debt. The mortgage em- 
braced lands of the défendant in exécution, James H. Wool- 
folk, upon which, by the lawa of Georgia, the judgment of 
Daniel P. Gunn, if valid, was a lien from its date. In 1869 

*Thi8 transoript was not in the record when the case was heard before 
the circuit judge at the April term, 1874, and the décision then rendered 
was partly based upon'the absence of this évidence, (see 2'Woods, 379 ;) 
the " judgment docket " there referred to belng the " exécution docket " 
which the clerk of the superior court is required to keep by the law of 
Georgia. 
v.7,no.8— 48 
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the firm of Woolfolk, Walker & Go,, composed of James 
H. Woolfolk and two other partners, was adjudicated bank- 
rupt; and the estate of James H. Woolfolk was managed by 
a oommittee of credîtors and a trustée under section 43 of 
the bankrupt aot. I. 0. Plant & Son foreclosed their mort- 
gage and levied the mortgage exécution upon the mortgaged 
promises. Pending the levy, it was agreed between Plant & 
Son and the trustée in bankruptcy that the property should 
be sold under the mortgage exécution and the proceeds held 
for distribution in the bankrupt court. The property was 
sold for $5,834. 

The only claim in the bankrupt court which disputed the 
right of Plant & Son to said proceeds was the judgment of D. P. 
Gunn against said James H. Woolfolk and othèrs, which had 
been proved as such in the bankrupt court. This judgment, 
if valid, was the oldest lien, on ail the property, real and Per- 
sonal, of James H. Woolfolk. To détermine the question of 
priority between said judgment and mortgage, (and also for 
the purpose of obtaining an injunction, which is not now a 
material part of the case,) I, C. Plant & Son filed their bill 
in the circuit court, alleging the priority of their mortgage 
lien, because neither the verdict nor judgment of said Daniel 
P. Guim had ever been entered on the minutes of the court 
in which it was rendered. The bill also alleged that James 
H. Woolfolk was the reputed owner of a large tract of land in 
Jones county, consisting of 2,100 acres, and which was worth 
largely more than the entire amount du0 on the judgment in 
favor of Gunn, both, principal and interest, and which was 
subject to the lien of said judgment equally with the land on 
which Plant & Son held a mortgage, and that Gunn should 
be compelled in equity to enforce his judgment against the 
land on which Plapt & Son had no lien. 

The answer of the défendants set up the priority of the 
judgment in favor of Gunn ; and also set up that the land in 
Jones county, consisting of 2,100 acres, had been conveyed 
by James H. Woolfolk to his brother Lowell C. Woolfolk, 
who claimed the title and possession of the same, and that 
it could ohly be made subject to the jucigraent after a litiga- 
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tion witli Iiowell C, Woolfolk; and that for this reason such 
land was not equally accessible to the lien of petitioners' 
judgment. 

After the décision of the suprême court was rendered, (94 
U. S. 654,) complainants amended their bill, allegingthat in 
the argument of the case before the circuit court it was 
treated as an midisputed fact that the judgment in favor of 
Gunn had never been "recorded as required by law," aithough 
the transcript of the record from Bibb superior court ofEered 
in évidence before the circuit court, and in the record before 
the suprême court, contained, interalia, the judgWent, followed 
by a certificate from the clerk of the superior court that the 
same "appeared from the records and files of his office," and 
that in faet said judgment never had been entered on the 
book which the clerk of the superior court is required (by 
section 267, T[ 6, of the Gode of Georgia) to keep for the 
"record of ail the proceedings in ail civil cases within six 
months after the final détermination thereof." 

The amendment furthér alleged that in the year 1880 the 
committee of creditors in charge of the estate of James H. 
Woolfolk had recovered from Lowell 0. Woolfolk the large 
tract of land in Jones county conveyed to him by James H. 
Woolfolk, and had sold the same as assets of the bankrupt's 
estate for the sum of $16,700, and' that this fund, together 
with the sum of $1,000 already in the hands of the trustée 
from other sources, was suffiôient to pay off the entire judgment 
in favor of Gunn, and that this judgment ought in equity to 
be paid out of that fand upon which it had a lien, and leave 
to complainants' mortgage the fund upon which only it had 
a lien. The amendment also alleged that large payment» 
had been made on the exécution and judgment in favor of 
Gunn, which should be applied solely in réduction of the prin- 
cipal; such payments having been made after the date of 
complaifiant's ifnortgage, and the mortgage haViug been taken 
at a time when there was no subsisting judgment (if any valid 
juagment iat ail) for interest; that the amended judgment 
foi' ihterest was not taken until 1871, ftnd oould not relate 
ïiàck t6 the original judgment in 1866, so as toafEect com- 
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plaînants' rights under their mortgage takenin 1868. The 
payments made were as foUows : 

December 2, 1868, - - - . - - ^ 600 

Januafy 20, 1869, 2,200 

February 1, 1869, 2,400 

Eebruary 15, 1869, - - - - - . - 1,500 

Total, $6,700 

The défendants, by their pleadings and évidence, made the 
foUowing def ences to the matters set up in the amendaient : 

(1) They submitted, by demurrer, that so much of said 
amendment as related to the non-record of the judgment, and 
to the ^^alidity and efïect of the judgment for interest, was res 
adjudîcata; that thèse questions were involved in the issue 
determined by the suprême court, who heard the case on 
appeal from the circuit courte and that by their décision the 
loïgality and validity of the verdict and judgment in favor of 
-Gunn had been expressly sustained. 

(2) They denied that, on the argument before the circuit 
court, itwas admitted that the judgment in favor of Gunn 
had never been "recordèd as required by law." It was 
admitted that the judgment had never been entered on the 
minutes ôf the court, but thia was not required by the law or 
practice in Georgia, as determined by the suprême court of 
Georgia in thè late case Of Powell v. Perry, at the September 
term, 1879, rendered siùce the hearing.in the circuit court. 
But thé judgment was entered by the plaintiff's attomey on 
the back of the déclaration, and this is the only entry required 
by the law of Georgia; that the judgment was, by the law of 
Georgia, (50 Ga. 378,) a record from its date and notice to 
the world. 

(3) The answer admitted that the judgment had not been 
recorded on the "complète record " of ail the proceedings in 
ail civil cases ; but submitted that this could in no way affect 
the validity of the judgment, nor its opération as construct- 
ive notice, because the object of such bock was not to give 
notice of judgment liens, but only to préserve the évidence 
of proceedings in the varions civil cases of law, equity, 
attachment, garnishment, claim, illegality, etc., determined iq 
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the courts. The book intended by the law of Georgia to give 
notice cf. judgment liens is the exécution docket, and the 
amount due on the exécution issued upon this judgment was 
regularly entered by the clerk on that docket at the November 
term, 1866, during which the exécution was issued, The 
book of complète records has, in fact, fallen into disuse in 
many of the counties in Georgia ; and no such book bas been 
kept in Bibb county since 1856. 

(4) The answer admitted that the tract of land in Jones 
county had been recovered from Lowell C. Woolfolk and con- 
demned as assets of the estate of James H. Woolfolk ; but 
this wasdone after a long litigation^ lasting liom 1873 to 1880. 
The committee of creditors had sold the land at the price of 
$15,700, but the purchase money was payable in three instal- 
ments,— -pne-third cash, one-third due in one year from date of 
sale, (November, 1880,) and one-third due in two years from 
that date; that only $3,100 had in fact been coUected and 
deposited in the registry of the court; that the prope^r dis- 
tribution of this fund would yet hâve to be;submitted to and: 
passed upon by the bankrupt court, hence this fund -wasnot 
e^ually accessible to the lien of the judgment with thé fund 
raised from the sale of the mortgaged premises. 

It was shown by the testimony of Albert sB. Ross, clerk of 
the superior court pî the county of Bibb, and of several mem-' 
bers of the bar of long practice and expérience, that the uni- 
versal custom was to resort to the exécution docket for the 
ascertainment of judgment liens, and if any further infor- 
mation was needed than was disclosed by that docket, to resorf 
to the judgment entered on the déclaration and which re- 
mained of file in the office of the clerk of the court. 

Upon thèse facts the foUowing ralings were made orally 
by Mr. Justice William B. Woods :* 

1. The décision in this case, reported in 94 U. S. 664, ia 
an adjudication that the judgment in favor of D. F, Gunn, 
at the November term, 1866, of Bibb superior court, for 
$11,212, is a valid judgment, and is such as against.the 

♦Reported by W. B. Hill, Esq., of the Maçon bar. 
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moïtgage of Plant & Son. The other points made in the- 
original bill and the amendment are open for détermination. 

2. The object ôf the book of complète record, rèquired by 
section 267, T" 6, of the Code of Georgia, for the "record 
of ail proceedings in ail civil cases within six months after 
the final détermination thereof," is not notice. Conceding 
that Plant & Son now hâve the right to show that the 
judgment in favor of Gunn, although decided to be a valid 
judgment, "was not so recorded as to be notice to them, they 
do not prove the fact by the mère proof that the judgment 
was not recorded in such book. Evidence of the custom 
and usage of members of the bar, the officers of court, and 
the public generally, was admissible to show what book was 
kept and used for the purpose of ascertaining what liens by 
judgment existed, and the extent of such liens. This évi- 
dence, taken in connectioîi with section 267 of the Code, 
which enumerates ail the record books which the clerks of 
the superior court are reqUired to keep in Georgia, and with 
paragraph 4 of that section^ requiriûg the clerk to keep an 
exécution docket, to enter therein the principal, interest, and 
costs due on each exécution issned on judgments in thfr 
court, (no judgment docket being rèquired,) makes it per- 
fectly clear that this docket, and not the book of complète 
record, is the one intended by the law of Georgia tô give 
notice of judgments. It can hardly be supposed that the 
book of complète record, if designed or used for so important 
a purpose as the ascertaiament of judgment liens, would 
hâve been suffered to fall into disuse and hâve been aban- 
doned since 1856. 

3. The amended judgment for interest, at the April term, 
1871, of Bibb superior court, related back to the original judg- 
ment in IBtifi, at the November term, so as to constitute a 
valid lien for the interest as well as the principal from the 
date of the original judgment. Clearly, this is true as between 
the parties. The question made is whether this amendment 
can affect Plant & Son, who took an intermediate mortgage. 
The exécution docket of the November term, 1866, shows 
Viit an exécution was issued by the clerk for the principal 
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and interest due. This would, at least, be sufficient to hâve 
put Plant & Son on inquiry ; and if they had followed it up, 
they would hâve found in the files of the office a judgment 
entered up for the principal and for interest to a blank date, 
although the figures or amounts were not inserted in the 
blanks left for the interest or the date. But, on the same 
paper and immediately above it, he would hâve fouijd the 
verdict, (entered also on the déclaration,) and the verdict is as 
certain as it can well be, for the principal, "with interest from 
the fourteenth day of April, 1860." Amendments authorized 
by the record can always be made, as a matter of course. 
The record imports verity, and the court can control its pro- 
ceedings so as to make one portion of a record in which there is 
a clérical error, or an immaterial omission, conform toanother; 
part of it, which supplies the omission or remédies the 
defect. Plant & Son must be held chargeable with notice of. 
thie légal right of Gunn tohave the blank in the judgment 
filled 80 as to contain the interest carried by the verdict. 
The décision, therefore, must be that the judgment, as c:on- 
strued by the verdict on which it was based, and by the other 
portions of the record, was a judgment from its date, both for 
principal and interest. 

The only cases cited by counsel for the complainants, in 
in opposition • to the effect given by this; ruling to the 
amended judgment, are cases where the right of amendment 
was not allowed, after a loùg lapse of time, to affect the 
equities of bona fide purchasers whp paid a valuable consid- 
ération for property held by them. Plant & Son are not 
within this rnle. They extended no crédit — they invested 
no money — on the faith of the form in which the Gunn judg- 
ment stood. They took their mortgage to secure an anté- 
cédent debt, and they cannot be allowed to intervene between 
the original judgment and amended judgment ofanother 
créditer, so as to eut oS. the rights of the creditor. in the 
amended judgment, where the original judgment, with the 
record, carried notice of the rights of the creditor to hâve 
the amended judgment. 

Complàînant's counsel asked that the court woiild maks a 
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deoree subrogating the Plant mortgage to the residue of th© 
fund after payment of the judgment in favor of Gunn, But 
as this ruling gives the judgment a lien for principal and 
interest from the date of the original verdict and judgment, 
(the judgment bearing interest as a secured debt,) and as 
this will absorb the whole fund, this decree is refused; espe- 
cially as it does not appear that the mortgage would hâve 
any priority of lien except on the proceeds of the sale of the 
mortgaged property. 

4. The doctrine of élection of two funds does not apply 
except where both are equally accessible to the créditer. 
The oreditor having the senior lien cannot be forced by one 
having a junior lien to resort to a fund which is only par- 
tially collected, and the balance of which is merely in the 
form of promissory notes of purchasers of land, the note» 
being due on long time. 

Upon thèse grounds the decree of the court is that the 
complainants' bill be dismissed at their cost. 

Ebseixe, J., concurred. 



NisBET, Assignée, etc., v. Qunw. 

The Same v. Dub. 

The Same v. Kahn. 

(Oireuit Court, 8. D. Oeorgia, W. D. May 12, 1881.) 

1. J<"BAtrDUUiNT Sales— Rev. St. §} 5129, 5130. 

Sales amounting to $1,100, $1,900, and $2,200, made in one week to 
three persons by a retaîl dealer who owed $11,000, and whose stock 
consisted of merchandise worth $8,000, and wbose sales, in the usual 
course of his business, amounted to $1,100 per month, are prima facii 
fraudulent, under sections 5129, 5130, of the Revised Statutes. 

2. Bame— Vendbbs. 

Where the vendees were familiar with the nature of the bankrupt's 
business, and where such purchases were not in the ordinary course 
of the business of the vendees, as well as in that of the vendor, the 
assignée in bankruptcy of the latter may recover from them the value 
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of thç goods, unless they can show that at the tîme of the transactions 
they made inquiry and satisfled thernselves that the vendor was sell- 
ing for a légal purpose. 

A Same— Bamb. 

In such a case, the mère statements of the vendees that they did net 
know that the vendor intended any fraud on the bankrupt act 
amount to nothing. The law déclares that they did know ; that the 
fact of the vendor making the sales out of theusual course of his 
business conveyed knowledge to them prima fade of an illégal pur- 
pose ; and it is for them to show that by Inquiry and investigation 
they became reasonably satisfled that the sales were properly and 
legally made. 

Mr. Justice William B. Woods delivered the following 
décision:* - 

Thèse three cases were heard ' togethër, the facts being 
Bubstantially the same in éach. They are bills in equity 
filed by Eobert A. Nisbet, assignée of A. Dans, a bankrupt, 
to recover from the défendants the value of certain goods 
alleged to hâve been transferred to them by Dans wheû 
insolvent, and with intention to défeat the opération of thô 
bankrupt act, and not in the usual course of his business. 

The case against Thomas Quinn l*ill be taken up first. 
The facts are thèse: Dans began business in Maroh, 1877, &t 
Huff's corner, in the city of Maçon, GeOrgia. His business 
was that of a retail dealer in cigars, tobacco, pipes, etc. 
His capital at that time does not appear in the évidence. 
His ordinary monthly sales from the beginning of his busi- 
ness up to December following, the time of his adjudication 
in bankruptcy, were $1,000 per month. In November he 
had $8,000 worth of stock in his store. The debts proved 
against him in bankruptcy show that he was indebted to 
parties from whom he purchased his stock something over 
$7,500. During the month of November, and during one 
week of that month, from the 22d to the 29th, Dans 
made sales of his stock to an amount of a little over 
$5,000 to three persons, To Quinn he sold goods worth 
$1,100, to Kahn over $1,900, to Dub $2,200. During the 

*Reported for the Fbdebal Reporter, from the opinion and summary 
of facts pronounced orally by Judge Woods, by W. B. Hill, Esq., of the 
"^Tacon bar. 
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same month, be testîfies tïiàt hifi sales to other parties in the 
ordinary retail trade amounted to $1,500, 

At the time of thèse transactions with Quinn, Kahn, and 
Dub, and before any of the creditors had beg-un proceedings 
by attiftchment in thè state courts against him. Dans employed 
Mr. W. Desson, an attorjiey of Maçon, tp write to his credit- 
ors that on aocount of losses in business he cpuld not meet 
his obligations, and to silbmit a proposition of compromise. 
In addition to the proven debts, he owed debts for borro\red 
money; for, according to his testimony, he paid $3,300 to 
euch debts with the proceeds pf the sales to Quinn, Kahn, and 
Dub. So it appears that his total indebtedness was about, 
$11,000, and l^isproperty cposisted wholly of his stock, worth 
$8,000, and some. acootmts which he testifies were email in 
amount and value. Hence, it is perfeotly clear that Dans waB 
at that time insolvent. His own confessiwi is in the record 
that he had employed anattorney to write to his creditors and 
inform them that he was unable to pay his debts. Dans haà 
been and was a retail dealer in the articles composing his 
stock. He now suddenly becomes a wholesale dealer. At 
no time prior to thèse transactions had his sales averaged 
more than $1,100 per month ; at no time had any single sale 
amounted to more than $100 ; but his sales in the usual course 
of his business were small retail sales. 

The law déclares what the fact that a sale is made out of 
the ordinary course qf business of the debtor shall be consid- 
ered as proving : it is priina fade évidence of fraud. This 
bankrupt, after receiving $1,568 from what he testifies were 
ordinary retail sales in the month of Npvember, paid for 
borrowed money, as he allèges, to relatives and other friends, 
$3,300. This clearly establishes the fact that he was at- 
tempting to prevent his property from going into the hands 
of his assignée for distribution under the bankrupt aot, for 
that was the resuit of his acts,, and he is presumed to hâve 
intended that resuit. . He wholly fails to account for $3,400 
of the money which came into his hands. - When he is asked 
what disposition he had made of his assets, he can only 
account for one-half. This stock, which had not been paid 
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for, belonged in equity to the sellers, and the proceeds oi it 
ought in justice tp be paid to them. 

The évidence sho^s that Dans made thèse sales for two 
parposes: (1) To pay creditors whom he favored, (there 
being no proof that they were not creditors;) and (2) to 
defeat the provisions of the bankrupt act, and to prevent bis 
property from coming to bis assignée in bankruptcy. 

The only real question in the. case is, did Quinn know that 
thèse sales were made for such illégal purposes ? The very 
fact that thèse sales were made out of the ordinary course 
of business of the seller was prima facie évidence of fraud. 
On this point the testimony of the défendant is in the record. 
Quinn paid $1,100 for this purchase. He had been in the 
habit of buying goods from Dans, and prior to November, 
1877, his purchases ranged from $é to $24 per month. 
Being in the habit of buying goods from Dans, he knew the 
nature of Dans' business. He himself was doing business, 
partly in the same line, in the same town. To say that he 
did not know the nature of Dans' business would be to shut 
our eyes to the plain facts in évidence. Quinn's entire 
stock was worth about $1,000. His entire sales from gro- 
ceries and ail his merchandise amounted, according to his 
testimony, to about $600 per month. Yet he buys goods 
from Dans at one purchase worth $1,100. The law déclares 
what this establishes. Quinn says that he did not know that 
Dans was acting in contemplation of insolvency, or with any 
design to hinder or impede the opération of the bankrupt 
act; but the law says that he did know; that when he 
bought of a small retail dealer a large amount of goods at 
Wholesale, that fact conveyed knowledge to him of the illégal 
purposes set forth in the bankrupt act, (Rev. St. § 5130.) 
If he could show that he inquired of Dans what was the 
object of the sale, and Dans had told him that it was to 
raise money to pay thèse debts, it might relieve him. But 
he shut his eyes, hoping to make a profit and a spéculation 
out of the purchase. Quinn may not hâve been interested 
in defrauding Dans' créditera, but he was aiding Dans in so 
doing, and he muât take the conséquences. 
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In the case against Dub there is no doubt that he knevr 
the nature of Dans' businessi He was an old friend and an 
intimate acquaintance of the bankrupt. - He bought goods of 
the value of $2,200, when by his own testimony $600 to $700 
would fully stock the small establishment connected with his 
hôtel where he was selling thèse goods. 

In the case againBt Kahn the évidence also is that he was 
an old friend and knew the nature of Dans' business. In 
1867 he gave in his entire stock for taxes at $1,000, yet hia 
purchase from Dub at one transaction amounted to $1,926. 
His déniai that he knew that Dans was acting with intent to 
work a fraud on the bankrupt law amounts to nothing. He 
should hâve shown that he riiade inquiry, and that he became 
satisfied that Dans' purpose was not the purpose which the 
law deolared it, prima facie, to be. 

The decree must, therefore, be against the défendants for 
the fuU amount of the value of the goods bought by them. 

Eebki:ie, D. J., concurring. 



Hanovee Pire Ins. Co. v. Keogh and others. 
{Circuit Court, S. D. New York. Iilay 28, 1881.) 

I. RBirovAL. 

Where A., B. and C. on the one side, and D. on the other, are 
neccssary parties to the claim of D. on the fund in controverse, the 
case is not removable if A. and D. are citizens of the same atate, 
although the other two parties are citizens of another state. 

Blatchfoed, C. J. The pétition for removal allèges that 
there is no controversy between Estes and Keogh, and that 
the eontroversies to which Keogh is a party in the suit, or 
in which he is interested, are ail between Keogh and citizens 
of New York, namely, Williams, Black & Co., and the Blos- 
soms. But, the pleadings having ail been put in before the 
pétition for removal was filed, the eontroversies, and the 
questions as to who are the real parties to them, must be 
judged of by those pleadings. They show that Williams, 
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Black & Co. clairtt'Under an assignment made by Estes to 
them, June 20, 1871; that the BlossomB claim under an 
attachment against Estes, made October 30, 1869; that 
Keogh claims under an attachment against Estes made 
February 9, 1878; that Williams, Black & Co. claim that 
the Blossoms and Keogh hâve no valid claims under their 
attachment ; that the Blossoms claim priority to Williams, 
Black & Co., and to Keogh; that Keogh claims that the 
assignment to Williams, Black & Co. is void as to him, and 
that his attachment is superior in right to that of the Blos- 
soms ; and that Estes sets up in his answer that the attach- 
ments of the Blossoms and of Keogh hâve become invalidated 
and are of no force, and that the assignment to Williams, 
Black & Co. is valid. It is apparent that Keogh has no 
status to attack either the attachment of the Blossoms or 
the assignment to Williams, Black & Co., unless he has a 
valid attachment against Estes, and that Estes is entitled to 
be heard on that question, under the pleadings, and is a 
necessary party to that controversy. Claimiiig, as Estes 
does in his answer, that the interest he assigned to Williams, 
Black & Co. shall go towards paying his debt to them, and 
that that resuit cannot be prevented by the prior attachment 
of the Blossoms, because of its invalidity, he is clearly inter- 
ested in maintaining, as against Keogh, and has a right to 
do so, under his answer and the other pleadings, the contrary 
of what Keogh asserts. He was a necessary party to any 
controversy between Keogh and the Blossoms, and to any 
controversy between Keogh and' Williams, Black & Co, 
Moreover, Keogh cannot reach the fund by successfuUy at- 
tacking the attachment of the Blossoms, without also suc- 
cessfuUy attacking the assignment to Williams, Black & Co. ; 
and Estes is, on his answer and its allégations, a necessary 
party to any attack on that assignment, interested in having 
it maintained to pay^'^'o tanto his debt to them. So Estes, 
the Blossoms, and Williams, Black & Co., on the one side, 
and Keogh on the other, are necessary parties to the claim 
Keogh makes on the fund; and Estes and Keogh, being both 
of them citizens of North Carolina, the case was not remov- 
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able, although the other t>70 parties were citizens of New 
York. Thèse views apply to the original removal, as weil as 
to that attempted at the trial. 

The case must, therefore, be remanded, with costs, and so 
mnst the other three cases. 



Hamhebgben V. SoEUBMEiEB and others. 

{Circuit Court, D. Minnesota. June, 1881.) 

1. CONTRIBUTOBT NEaUGENCB. 

Certain évidence set out in the opinion Jield to show contributory 
. négligence on the part of the plaintifl and preclude recovery for 
injuries received by the fall of an elevator. 

Motion of Plaintiff^for a New Trial. 

Tilden R. Selmes, for the motion. 

Gordon E. Cale, contra. 

Nelson, D. J. I hâve again carefully exammed tùe évi- 
dence, and must deny the motion made by plaintifF's coun- 
sel. The plaintiff had been in the employ of the défendants 
for nearly a year previous to the accident, and had often 
operated the elevator in the mill. He was at work in the 
paoking room of the mill, upon the last floor to which the 
elevator descended, and was injured by the sudden descent 
of the elevator, while he was sweeping the floor just under 
the opening through which the elevator operated. The 
défendants were using it, and in progress of ascending, when 
it fell, and one of them had leaped to a floor above as the 
elevator was passing, and the other came down with it to 
the room it had started from. 

The elevator was attached by a steel rope to a drum on a 
revolving shaft in the upper story of the mill, and could be 
started or stopped by throwing the belts from loose to fixed 
pnlleys, or from fixed to loose puUeys, on the shaft. An iron 
rod attached to the machinôry, and running down near one of 
the posts on which the elevator moved up and down, was used 
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to throw off and on the puUeyB the belt which gave motion to 
the reTolving éhaf t. Tlie sté^l rope, which wae attaoliecl to 
the elevator and drum, was longer than necessary to allow 
the elevator to go down to the lowest floor by several feet, 
and this surplus was coiled around the drum. There was an 
adjustable cam or set screw on the moving part of the eleva- 
tor, and a collar on the iron rod in thelowest room, where 
plaintiff worked; and if the cam was screwed up tight when 
the elevator came down, it would hit the collar and operate 
the iron rod and throw the belt off the fixed puUies and stop 
the machinery ; but if the cam was not screwed up tight ànd 
adjusted so that the rope was taut when the machinery 
stopped, thé drum would revolve and the rope unwind so as 
to become slack. 

The plaintiff had frequently used the elevator and knew 
how to stop and; start it, and knew that the cam required to 
be adjusted when the défendants started to go up, and that 
the rope was more slack than usual. He neither adjusted 
the cam so as to take up the slack and make the rope taut, 
nor informed the défendants, when they went on the elevator 
to asceud, that the rope was slack. The négligence of the 
défendants can be attributed only to the fact that they went 
upon the elevator and proceeded to operate it when the rope 
was slack; but the plaintiff, in proving this conduct of the 
défendants, also proves that, with knowledge that this rope 
was slack, he did not adjust it, although a wrench was in the 
room with which it could be done, and did not notify the 
défendants, but immediately as the elevator ascended wènt 
under it to sweep and was injured. This was négligence on 
the part of the plaintiff ; and one who, by his négligence, has 
brought iujury upon himself, caimot recover damages for it. 

Motion deuied. 
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Consolidated Safbty-Yalte! Go. v. Gbosby STEAM-GAxraE & 

Valtb Go. 

{Circuit Uov/rt, D, MassacAusetta. April 30, 1881.^ 

1. Patents Nos. 58,294 and 85,963, 

Patents Nos. 58,294 and 85,963, granted to George W. Riohardson 
for improvements in safety-valves for steam-boilers, A«i(i, not infringed 
by valves constructed under patents Nos. 159,157and 160,167, granted 
to George H. Crosby. 

2. Bamk — Inpbingbkbnt. 

Safety-valves containing the principlea of additional area for thê 
pressure of steam, and a stricture causing It to act by its ezpansive 
force, not being original with Richardson, he could not, whatever the 
■words of his claim, enjoin the use of valves resembling his own only 
in its adoption of thèse ideas. 

3. Samb — Sasib — Claim — CoNSTntrcTioir. 

If the défendant has taken the complainant's invention, the court 
will endeavor to construe the claim to conform with that faot. 

Complainant's device, consisting of aa annulur chamber outside 
the ground joint of the valve so regulated by the opening as to " hud- 
die ' ' the steam when it begins to escape, assist it to open more wldely, 
and not interfère with its rapid f ail bef ore the loss of too much steam, 
hdd, in the state of the art, not infringed by defendant's device, com- 
posed of a primary and supplemental valve, both within the shell, 
the latter (which furnishes an additional area for the action of the 
steam when the valve is in opération) resting on a chamber closed at 
the bottom, with outlets to the exterior of the shell, the size of which 
openings may be so adjusted by a sleeve on the shell's exterior as to 
cause the escaping steam to exert more or less difCerential pressure on 
the supplemental valve. 

In Equity. 

T. W. Clarke, Benj. Dean, and Geo. Stieffield, for oom- 
plainant. 

W. A. Herrick and J. H. Millett, for défendant. 

LowELii, G. J. The complainant charges against the de- 
fendant an infringement of two patents granted to G-eorge 
W. Eichardson, for improvements in safety-valves for steam- 
boilers; one dated September 25, 1866, No. 58,294, and the 
other, January 19, 1869, No. 85,963. The former patent is 
the important one; the other is for a device to assist in 
adjusting certain parts of the patented valve. Eichardson's 
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valve went into gênerai use upon the locomotives of this 
coantry and of Europe, immediàtely upon its introduction to 
thiô market, and is still made and sold very extensively. The 
défendant holds two patents granted to George H. Crosby, 
one dated January 26, 1875, No. 159,157, and the other 
dated February 23, 1875, No. 160,167. The questions ar- 
^ed' in thèse cases are whëther Eichardson's patents are 
valid, and if they are, whether Crosby's patents represent 
subordinate or independent inventions. 

The plaintiff 's invention has been twice befcire this court. 
In Ashcroft v. Boston é LoweU B. Go. 1 Holmes, 366; thë 
owner of the safety-valve patented by Naylor, in 1868, sued 
to enjoin the use of the Eîchâtdson valve ; but the court held 
that the two were distinct inventions. This décision was 
affirmed in the suprême aonri, {Ashcroft y. Railroad Co. 97 
U. S. 189.) Another suit, in which Eichardson was Jjlaintiff 
ànd Ashcroft défendant, was pending at the samè time, upon 
the same évidence, and was decided in Jànuary, 1875, in 
favor of the plaintiff. Judge Shepley's opinion was orally 
given, and no minutes of it are preserved. From the reports 
of the former case, and the additional testimoùy in this 
record, the state of the art is ptetty fuUy exhibited. The 
ordinary safety-valve still used upon certain kinds of boilers, 
and which consists of a valve kept down by a lever and 
weight, or by a spring balance, was not wholly satisfactory, 
nor always even safe when used with a helical spring, which 
is much the most convenient load for the valve of a locomo- 
tive. When steam is made very rapidly, this valve will not 
open f ast enough to reduce the pressure of the boiler, because 
the pressure of the spring is constantly increaSing by its 
compression. To meet this difficulty, several inventors, 
before 1866, constructed and patented valves which bad an 
additional surface, outside of the valve proper, to be acted 
on by the steam as soon as it bad raised the valve, and thus 
to increase the lift as the force of the spring increased. 
Naylor's spécification, as cited by Judge Shepley, 1 Holmes, 
368, deseribed a valve which was made to project over the 
edges of the exit passage for the steam, and the projecting 
^ v.7,no.8— 49 
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edges of the valve were made to curve sliglitly downward, so 
tbat. the steam, ou issaing betweçn the valve and its seat, 
would impinge against the çurved projeoting portion of the 
valve, and would be deflected into an annular chamber which 
Burïounded the pjçntral passage for the steam. He said 
that he thus made use of the recoil action of the steam 
against the valve, but he gave notice that he did not claim 
broadly this use of the recoil action, and of the extension of 
the valve laterally bexp»,d its ^^eat. In fact, thèse two fea- 
tures were found in Beyer'a patent, which was issued a few 
months earlier ithan Naylor's. Ashcroft, the assignée of 
Naylor, was less modest. When he re-issued the patent he 
olaimed the valve with its downward curved lip, and the 
annular recess, adding, by way of caution, "substantially as 
described." The courts held that, in view of what Beyer 
had described and patented, Naylor could not sustain abroad 
claim to a curved lip or an annular recess, generally, but 
must be limited to his own peculiar form of construction. 

Eichardson's patent of 1866 embodied the same gênerai 
mode of construction and opération as was shown in Beyer 
and Naylor, and in other patents now produced in évidence. 
Judge Shepley thus describea it : 

"In the Richardson valve, wh^n the valve opens, the steam expands 
and flows into the annular space around the ground joint. Its free escape 
is prevented by a stricture, or narrow space formed by the edge of the lip 
and the valve seat. Thus, the steam esoaping from the valve is made to 
act by its expansive force upon an additional area outside the valve 
proper, to assist in raising the valve ; this stricture being enlarged as the 
valve is considerably lifled from its seat, and varying in size as the quaa-' 
tity varies of the issuing steam." 1 Holmes, 369. 

The difficulty to be overcome in ail thèse valves which use 
an additionallifting area after the valve is open, is to Umit 
the lift so that too muoh steam shall not escape. It seems 
that Eichardson's valve accomplished this by a careful adap- 
tation of the width of his opening, or stricture, to the size of 
his chamber and the strength of his spring. ' In the reported 
case Judge Shepley said, and Mr. Justice Clififord, in the 
suprême court, agreed with him, that Eichardson had suc- 
ceeded in making a working valve of this kind which would 
lose but two and a half pounds when blowing off at a pressure 
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of 100 pounds. The validity of Eichardson*8 pàtôtit was not 
in issue in that case, but only a comjjarisôn of his valve with 
that of Naylor, owned by Asberoft. In Richardson v. Ash- 
croft, which is not reported, and which was not taken to the 
suprême court, Judge Sbepley sustained the patent.- Ile 
must, therefore, bave found that the spécification of Eich- 
ardson was sufficient, and that he was the firgt to invent 
whatever the court considered to be claimed by him; but 
exactly what that was, I am not informed. 

In this record the défendant introduces two English pat- 
ents not brought out in Richardson v. Ashcroft, and bas ex- 
amined two accomplished experts in relation to them. They 
also produce, the American re-issued patent to Watérman, 
which I suppose to bave been before Judge Sbepley in con- 
nection with the state of the art, but which, if we may judge 
from the pleadings, was not relied on to defeat the novelty 
of the Richardson patent. The original patent of Watér- 
man, which was considerably older than Richardson's, while 
claiming an improvement to a différent part of the valve, 
showed a structure so much like Richardson's that Richard- 
son sought out the inventor, and they made a joint stock of 
their two patents, and prooured a re-issue of that of Watér- 
man, in which he spécifies a mode of construction by which, 
when the valve is raised from its seat, the escaping steam is 
80 directed as to enter an overhanging or projecting annular 
chamber on the top or upper part of the valve, and outside 
of and beyond the ground joint. He describes how this force 
may be modified by a modification of the overhanging or 
projecting annular surface. He goes into ail the détails of 
the necessary and proper construction; and, in short, as I 
understand it, describes the Richardson valve, with a stric- 
ture and ail, excepting that bis additional lift was due wholly 
to the expansive power of the steam admitted to the annular 
chamber, while Richardson used both the impact of the issu- 
ing steam and its subséquent expansive power. Naylor had 
used the impact only. 

The two patents newly found in this case are those of 
Ritchie and of Webster. Both deseribé and show, by draw- 
ings, valves intended to operate in the same gênerai way witb 
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those of Beyer, Naylor, Waterman, and Eichardson. The 
experts hâve produced many valves, said to hâve been made 
from those descriptions and drawings, with more or less 
change. Mr. Hoadley, called by the défendant, considéra the 
description and drawings in Webster to be as explicit and 
easy to be foUowed as those of Eichardson. Either descrip- 
tion, he thinks, would require to be supplemented by experi- 
ment'before a working valve could be made. Eiçhardson'a 
patent, however, has been sustained by the court, and Web- 
ster's bas not been. 

My opinion upon the issue of infringement makes it unneo- 
essary for me to explain at large the conclusions conceming 
the state of the art, — at which I hâve arrived after a patient 
study of the record, — excepting to this extent : I consider it 
to be fuUy proved that some valves had been made before 
1866, which operated on the same gênerai principle with that 
of Eichardson, and were of some value; especially is this 
true of the Naylor and Waterman contrivances, and probably 
of Beyer's. Waterman, I may say, is examined as a witness 
for the complainant, and says, in direct examination, that 
his valve was not good for much until he changed it with 
Eichardson's patent in his hand. On cross-examination, he 
says that the chief différence between his valve and Eichard- 
son's was that he had a weight, and not a spring; and he 
testifies that the arrangement for joint ownership was made 
with Eichardson upon his threat to re-issue his patent and 
claim the use of the spring. He means to say, I suppose, 
that the spring was a well-known équivalent for a weight, as 
it undoubtedly was. Eichardson was twice examined, but 
says nothing on this subject. If Waterman wishes us to 
understand that his original invention was useless, he is con- 
tradicted by his oath to the re-issue. I find that Waterman 
had a valve of some value, operating through the expansive 
power of steam exerted upon an additional chamber outside 
the ground joint. Eichardson assisted in procuring a re-issue 
of this patent, and he set up the Beyer patent in answer to 
Ashcrof t, by which we may inf er that he considered both 
thèse inventions to be of some value. 

In this state of the art, Eichardson describes an annuUi 
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chamber outside the ground joint of a valve, and so regulated 
by the crack, or opening, between its lip and the main body 
of thé valve, that it will confine or "huddle," as the experts 
say, the steam, -when it begins to escapè from the chamber, 
and will presently afterwards open more widely and let the 
steam escape, and not interfère with the rapid fall of the 
valve before it bas lost too much steam. It holds it up just 
long enough, His single claim is "a safety-valve with the 
circnlar, or annular flange or lip, c c, constructed in the man- 
ner or substantially in the manner shown, so as to opei'ate 
as and for the purpose herein described. " 

The Crosby patents, owned and used by the défendant, 
describe two forms of valve operating substantially alike,and 
■which I can describe sufficiently without nicely discriminat- 
ing between them. The valve is so made that, when it rises, 
an additional part of its under surface is exposed to the 
action of the steam in the chamber. This additional part is 
either masked or neutralized until the valve .begins to rise. 
This furnishes an additional lift, proportioned tô the addi- 
tional area now exposed. The pressure of the steam in the 
chamber is further regulated and adjusted, thus : When the 
valve rises, it opens a way for the steam into a smaller cham- 
ber inside the principal one. This lesser chamber has several 
outlets to the air below, the sum of whose area is about equal 
to that of the lesser chamber itself. If thèse holes are ail 
open, there is simply a free escape of steam below as well as 
above, though not of the same size; and the opération is like 
that of an ordinary old-fashioned valve, except that it has a 
vent below as well as above. But, in practice, the holes are 
rarely left wide open ; and the most approved means of clos- 
ing them to the desired extent are found in a brass ring or 
sleeve, fitted by a screw-thread to a thread on the outside of 
the casing. In the second patent, this sleeve is described, 
instead of the stop-cocks and bushings mentioned in the first 
patent: "This sleeve is of cup shape, or has an upturned 
annular flange, which directs upward the escaping steam." 
When thèse holes are thus diminished, there is a "huddling" 
of steam, as the plaintiff calls it, or a differential pressui'e, 
as the spécifications describe it; that is, the amount of 
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pressure which will be exerted on the valve is adjusted, in 
part, by the size of tbe openings below. 

Now, it is plain that this contrivance does not corne strictly 
within the language of the plaintiff's elaim of a safety valve, 
with the circular or annular lip, etc. , The curved lip or 
flange in the defendant's valve, when he uses it, bas noth- 
ing to do with tbe pressure of the steam ; it merely prevents 
it from scaldingthe engineeri There is a lip or flange in 
the plaintiff's valve, as actually constructed, which serves 
this purpose, but which is not the flange mentioned in tbe 
claim. The plaintiff's claimed flange co-operates in the mak- 
ing of his stricture. The defendant's flange is merely at- 
tached to the sleeve which aids in making his stricture. 
But the important comparison is between the two tbings. If 
the défendant bas taken tbe plaintiff's invention, I should 
try to construe the claim to conform to the fact, ratber than 
to leave the parties to the dubious expédient of a re-issue. 

I understand the resemblances and différences to be thèse : 
The défendant, like the plaintiff, employa an additional sur- 
face to lift the valve as soon as it begins to blow ; and the 
pressure is regulated, in part, by a stricture. Tbe defend- 
ant's valve is unlike the plaintiff's in the following partic- 
ulars : Tbe additional area is not outside the ground joint, 
but inside; it is not acted on independently of tbe valve 
itself, but is a part of it. The escaping steam does not act at 
ail by impact, but wholly by expansion. Tbe stricture is not 
variable, opening wider as the power increases, but is ad- 
justed once for ail by tbe operator. 

Considering tbe state of the art, as I bave found it to be, 
that Eichardson was not the firat to invent and apply, more 
or less well, tbe principle of the additional area, nor that of 
the stricture, he could not, whatever the words of his claim, 
successfully enjoin the use of a valve resembling his own 
only in its adoption of thèse gênerai ideas. I am of opinion, 
then, that Eichardson neither claims, nor could properly 
claim, a valve having such a mode of opération as I find in 
this valve of the défendant. 

Case No. 1,199 dépends upon tbe décision of No. 1,184, 
because tbe improvement which forms the subject-matter of 
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that Buît is merely a mode of adjusting the pressure in the 
valve, which is the subject-matter of the patent aued on in 
No. 1,184. 
Bills dismissed, with costs. 



Ttlbb and others v. Cbanb. 
{Oireuit Court, D. New Jersey. December 17, 1880.) 

1. Rb-Issub Na. 6,609— HAEVBSTnia Machihb— Valeditt. 

Be-issued Jettera p^itent Np, 6,609, granted Samuel W. Tyler, Augtnt 
24, 1876, for improvements }n harvesting macliines, hdd, valid as to 
the thirda,nàfourth claima. 

2. Patent— iNPBrNGKMBNT— Anticipation — Fiest Inventob, 

In a suit for infringement the patent act allows as a defence antic- 
ipation by ottier letters patent or by a printed publication ; and when 
the former ia pleaded the complainant may show, if he can, that the 
date of the actual invention was older than the date of the contpsting 
patent ; but no emphasis is laid upoa the inquiry into the time when 
the inventer of the alleged prior patent made his invention. 

3. SaMB— LoNa-IjNQUESTIONBD VALDOITT — EXTENSION— Re-IBSDE—VA- 

LIDITY. 

The long-unquestioned validity of a patent, its extension, and 
re-issue, ail make a strong prima f acte case for sustaining such patent. 

4. Bamb— Uttlitt. 

The incorporation by the défendant in his machine of the com- 
plainant's invention is an évidence of utility. 

5. SaïDE— iNFItmOEMENT — MODIPIED APPLICATION NO DEPENCB. 

The défendant cannot relieve himself from the charge of infringe- 
ment by directly and not mediately attaching complainant 's invention: 
to his machine. 

Oomplainant's invention, consisting of a rigid support or frame, 
cast or formed in one pièce, attached to the axle of a harvesting 
machine upon which the gearing and shafts which communicàte 
motion from the main gear-wheels, or driving wheels and axle, to the 
cutter, are borne, and bearing upon a rectangular wooden frame act- 
ing as a médium of support between such frame and the axle, hdd, 
infringed by a device in which the rectangular frame is dispensed 
with, and such support directly attaclied to the axle. 

In Equity. 

Seward é Dodge, for complainants. 

Thmston, Woods é Adams, for défendant. . ,. 
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Nixon, D. J. This îs a suit for the infringement of extended 
and re-isBued letters patent numbered 6,609, and dated Au- 
giist 24:, 1875. The original letters patent, granted to Sam- 
uel W. Tyler, one of the complainants, are numbered 30,651, 
and dated November 13, 1860. 

The bill allèges that the défendant has infringed the third 
and fourth claims of the complainants' patent, which are as 
foUows: "(3.) In a two-wheel harvesting machine, having an 
axle Connecting the wheels, a support for thedrivingmechan- 
ism of the cutters, made in one pièce, the weight of which, 
and that ôf the driving mechanism, being arranged between 
the main wheels and sustained by the axle thereof, substan- 
tiaily as described and for the purposes set forth. (4.) The 
piebe, D, which supports the intermediate shaJEts and gear- 
wheels, constructed substantially as described, to form a shield 
from the under side to the crank-shaft, e, substantially as 
spe&iiied." 

The answer of the défendant admits that he has made sale 
within the jurisdiction of the court of divers harvesters, which 
were manufactured and consigned to him for sale by the 
Sprague Mowing Machine Company, a foreign corporation, 
but claims that the said machines were lawfully constructed 
under divers letters patent owned by the Company, or under 
which the said company was licensed. 

The defences relied upon at the hearing were two : (1) That 
complainants' patent was void for want of novelty; (2) that 
the defendant's machine did not infringe. 

. 1. What is the complainants' invention, or at least that por- 
tion of it which it is claimed the défendant infringes ? 

It relates to improvements in harvesters. The evils or 
defects of the existing machines, that he endeavored to guard 
against and remedy, arose from the wooden frames, and the 
liability of the "gears and their shaft journals to become 
éramped and bound in their action by springing, warping, 
or wringing of theframe." To prevent this, he provides that 
ail the gearing and shafts which communicate motion from 
the main gear-wheels or driving-wheels and axle thereof to 
the cutter, shall be borne on a rigid common support or frame, 
cast or formed in one pièce, which consisted of a cast-iron 
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support, D, formed in one pièce ; and that portion of tlie said 
support, D, between the pinion and pitman-crank is hoUowed 
out to receive the shaft, e, or is madé eonvex on one side and 
concave on the other, with a horizontal projection on each 
Bide of the concavity, in order not only to give strength to ^He 
frame with a small amount of material, hut also to afford a 
shiéid to prevent thegrass or grain from underneath winding 
around the shaft and clogging it. 

At the date of the cpmplainaots' invention the évidence 
shows that there were two kmds of harvesters or mowers in 
lise :' one having two driving or traction- wheels to aid in com- 
municating motion to the cutting apparatus, and the othër 
only oiie; the additional wheel in the last-reoited machine 
acting simply as a support to keep ttie frame in an upright 
position. Tyler took the existing two-wheel machine, and 
aimed to correct the practical defécts bf twisting and waîrping 
by placing the gearing and shaftë that impart the motion to 
the cutter upon a rigid çomipon support or frame, formed in 
one pièce, as above stated. 

The défendant says that this does not oonstitute invention ; 
that the" two-wheeled machine was old, as is shown in the 
Aultman & Miller patent, (defendant's Exhibit A;) that the 
solid pièce, acting as a support for the driving mechanism, 
was applied by Eussell to a one-wheel machine, before the 
date of Tyler's invention, (defendant's Exhibit C,) and that 
their combination in a single machine exhibits mechanical 
skill only, and is not the subject of a patent. 

The counsel for the complainants endeavor to meet thi». 
objection in two ways, either of which, if successful, is a com- 
plète answer. They insist (1) that although the Kussell pat- 
ent antedates the complainants', Tyler was in fact the original, 
and first inventoir of the mechanism, which, it is alleged, he 
took frbm the Eussell machine. But, if the testimony fails 
to satisfy the court that Tyler's invention was older than the 
Russell patent, then (2) they claim that a new and usef ul 
resuit has been produced by the combination of old instru- 
mentalities, and that, whilst the resuit is not patentable, the- 
combination is which secures it. 

With regard to the first point, I am inclined to think that 
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the weight of the testimony sustains the eomplainants' con- 
tention. It will be observed that this is not a contest between 
Tyler & Eussell as to whicb firat made the invention, although 
it would seem from the drift of the défendant's évidence that 
Buçh was hia impression. 

In a suit for infringement tbe paterit aot allows, as a 
defence, anticipation by other letters patent, or by a printed 
publication ; and when the former is set up the complainant 
is permitted to show, if he can, that the date of the actual 
invention was older than the date of the contesting patent; 
but no emphasis is laid upon the inquiry into the time when 
the inventor of the alleged prior patent first made bis inven- 
tion. The date of the Bussell patent is October 12, 1858, 
What évidence bas been adduced to show that Tyler's inven- 
tion was prior ? 

William H. Tolhurst, an expérimental machinist, model 
and pattern maker, says that in the first part of the year 
1858 he buUt patterns for a fuU-sized harvesting machine 
for Mr. Tyler from drawings that had been made in 1857; that 
early in 1859 he constructed a model from thèse patterns — 
the model patterns and drawings ail containing the solid 
frame on which the intermediate gearing between the driving- 
wheels and cutting apparatus is mounted — and which is the 
device that the défendant charges Tyler with incorporating 
into his, machine from Eussell'B patent. The witness testifies 
that he bas no interest in the pending controversy, and his 
testimony is as olear and reasonably definite as could be 
expected from one who is speaking of transactions which took 
place 20 years before. He is substantially confirmed in thèse 
dates by other witnesses for the complainaiits, to-wit : Moorse, 
Marsh, McFarland, and Eoss. 

But, in addition to this defence of a prior patent, the de- 
fendant also sets up the patentée Eussell as. a person who 
had prior knowledge of the invention covered by the Tyler 
patent. What was tbe character and extent of his knowl- 
edge as "shown by the eyidence ? Eussell was called as a wit- 
ness by the défendant. Having his attention called to his 
letters patent No, 21,777, granted October 12, 1858, and to 
the spécifications, wherein they state : "A représenta the 
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main frame of a mower. ' Tkis fràme îs of cast métal, cast in 
a single pièce," etc.,— and, bèing referred pàïticularly to'the 
solid frame, he is asked ; 

"Question. (4) When did you first conceîve thé invention ? 
Ànswer. I made up my mind ih the spring of 1857 that therè 
had got to be a solid frame, and in June, 1857, that was the 
time we -were cutting hay, and that was the time I made my 
calculations how I would make thé frame ; I mean the solid 
frame. What caused me to think more of it at that time 
was the trouble I found in the warpihg and twisting of the 
wooden frame I was using. I had several talks at that time 
aMiît the arrangement of this frame. * * * I had 
sketches showing the form of my solid frame substantially as 
shown in the drawings of the Eussell patent. 

» » • • iit » • 

"Question. (8) When did you commence to manufacture or 
get ready to maiiufacture the machine you speak of having 
the solid frame? When did you hâve a machine completed 
having à solid frame, and when was the m'odel made to be 
sent to the post-oflSce ? Answer. Welï, I commenced to man- 
ufacture the full-sized machine in December, 1857. I cannot 
gîVe the exact date when I had a ma,chine completed. Ail I 
can say is, I had several machines completed during the 
winter, before the spring opened. I made a modal like def end- 
ant's exhibit, 'Eussell Mower,' immediately after that agree- 
ment was sjgned between me and Bla.ke, Bernard & Co. 
(Date of agrèeinent, August 5, 1857.) Thén there was a sec- 
ond model made, cast from the Same pattern, that was sent 
to Washington. That was màde in the winter of 1857-8." 

"Question. (10) Did you or not ever use one of your ma- 
chines, having the solid frame, in the field, or do you know 
of such use by others ? Answer. Well, I hâve used them, and 
I hâve known others to use them. The first haying season 
that they we^e in use was in 1858; I mean the' first year 
that the solid frame was in use." 

And; on crosa-examination, he thinks it was in June, 1858, 
that the first machine was used on the farm of either Thomas 
Motley or Richard S. Pay. He took them theré to see how 
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they worked. He does not know what became of the ma- 
chines after that; thinks he may hâve sold two of them. 
But the drawings and machine, from whiçh the modal of the 
Tyler invention was constructed, were prior to this date. 
The former was made in 1857, and the latter in the early 
part of 1858, and both anticipated the public use of the Eus- 
sell invention, if such public use could be held to be anything 
more than an experiment. 

Such a view of the te.stimony, which accords to Tyler pri- 
ority of invention of the solid frame, disposes of the question 
of lack of novelty, and relieves me from considering the other 
proposition of the complainants, that if ail the elemei^ts of 
the combination are old, the patent, nevertheless, is sustain- 
able upon the newandusefulresults which hâve followedthe 
new combination. 

But, under this head, it may be proper to observe that the 
Ipng-unquestione^, validity of thé pa,tent, its exten^on and 
re-issue, ail make a .strong jprim^ /pcie ;çase for the cojp.- 
plainants ; and when to thèse fiacts are £l44^d; \he utility of 
the combination, which the testimony discloses, and the 
acknowledged incçrporatipn pf the solid frame into the de- 
fen4ant*^s machine, iq or derto.avoid or correct the defects of 
tWji^ting or warping,, which Tyler found ip. existing organiza- 
tions at the time of bis invention, it se^ms quite clear that 
the complainants' daim in this respect is not unwarrantable. 

2. The pnly remaining question is that of inf ringeinent. 
The defendant's machine bas two wheels, witb.an axle Con- 
necting the wheels. It contains the solid pièce or frame, 
made of a single casting, for the support pf the intermediate 
shaft and gearing, and is arranged between the main wheels, 
and is sustained by the axle. It differs from the mechanism 
of the complainants' only in dispensing with the use of the 
rectangular wooden frame, A A', B B', which the Tyler pat- 
ent describes as a médium of suppart between the solid frame 
and the axle. Whether the machine is made more or less 
efficient in opération by the use or non-use of such a sup- 
port is not an important inquiry. The défendant cannot 
relieve himself from the charge of infringement by directly, 
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and not medîately, attaôfaing his solid pièce tbthe àzle 6t 
the wheels. 

There must be a decree for the complainants, and a ref-' 
erence for an account, according to the prayer of the bill. 



The Eheola. 
(Disiriet Court, 8. B. New York. Jauuary 26, 188L) 

1. PEKSOKAIi InJUEY— UNLOADraQ CaBGO— PRITITT ' OP CONTBACT — 

Négligence. 

Where a stevedore, ^avinç contracted with the steam-ship R. to 
discharge her cargo of Spiegel iron, with the use of her derrick and 
chain, employed the libellant to assist in unloading, and thé latter, 
while 80 engaged in the lower hold, was severely injured by the fall- 
ing of a loaded tub, with part of the chain which bad parted, the 
break being due to a détective link, — 

Hdd, that the allégation in the answer that the libellant and steve- 
dore were co-servants of the respondent, béing obviously a mistake, 
and there heing no privity between the libellant and thé respondent, 
the plaintjfE cannot jecover for a breach of contr^ct ; that io, aucb b 
case it would seem the employer can only be held liable if the defect^ 
in the article that caused the injury 'Was of an imminently dangerous 
1 nature; that even if the degree of négligence Sufflclentto màke tte 
respondent liable as employer were enough, still the plaintifli caùnôt 
recover,— the évidence sho wing that the defectivachaia was examined 
with ordinary care befbre being used, was apparently strong enough 
for the purpose intended, and that the defect was neither known to 
nor discoverable by the respondent by the exercise of suchcarèj 

In Admiralty. 

W. R. Beehe, for libellant. 

W. W. Goodrich^ for clàimant. 

Choate, D. J". This is a suit in rem to recover damages 
Bustained by the libellant on board the British steam-ship 
Eheola while, she was lying at a dock in Brooklyn and. her 
cargo was being discharged. The libellant was in the em- 
ploy of the stevedore, and acting under his directions. He was 
in the lower hold, with several other men, engaged in fiUing 
the hoisting tubs with Spiegel iron, which they were then 
discharging. The tubs were hoisted by a chain rigged on a 
derrick. The derrick and chain belonged to the ship, and 
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by the agreçmejit between the sbip aud the stevedore th© 
Btevedore was to bave tbe use of the derrick and tbe cbain 
in discharging the sbip. After one of the loaded tubs had 
been hauled upabove tbe deck, and before it was swung 
clear of the hatch, the chain parted and the loaded tub and 
part of tbe chain fell back into the hold, injuring the libel- 
lant very severely. The question is whether the ship is lia- 
ble for the damages. The test is whether the owner would 
be liable under the same circumstances at common law. 
The Germània, 9 Ben. 358. The libel allèges that the part- 
ingof the chain was caused by defects in it, and to its being 
unsuitable for the purpose to whicb it was devoted by the 
ship ; that the accident was caused solely by the neglect of 
those controlling said ship in using, and permitting to be 
used such defective chain, and not properly guarding and 
proteoting tbe said chain and appurtenances. The answer 
dénies the négligence alleged in the libel; avers that the 
defect in tbe chain was a latent defect, one which could not 
be known to the respondent on a oareful examidation. It 
also avers contributory négligence on the part of the libel- 
lant, and allèges that the accident was caused by the négli- 
gence of bis co-servants, who were also, with bim, servants 
of the owner of the sbip. 

It was proved that the ship was about two years old; that 
she had, during that time, been engaged in bringing tin and 
iron from Great Britain to New York; that she was furnished 
with three hoisting ehains of similar character at three of 
her hatches. Thèse ehains had beçn in use since the vessel 
was built in. discharging bercargoes. They were such ehains 
as were commonly used on ships for that purpose. On the 
day before the accident the chain at the hatch where this 
accident happened parted while they were hoisting tin on a 
platform. It was lifting at the time about 1,700 to 1,800 
pounds. The stevedore, with the help of the mate, then 
unrovè the chain from another hatch, and replaced it upon the 
hatch where the accident happened, and with this chain they 
commenced discharging Spiegel îron. After several tubs had 
been hoisted this chain parted, doing the injury to the libel- 
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lant for wMch this suit was bronght. ' The weight being 
lifted was about 1,500 ]f)ôunds. The iink thait broke was 
never found, though search -wâs made for it. The chain was 
afterwards tested by a compétent machinist, and broke at a 
weight of seven tons. It was somewhat worn wheré the links 
came together, especially in the middle, ànd the testimony 
showed that it parted not far from the middle. Before putting 
this chain on at the hatch where it plafted an examination 
of it was made by the ma,tô and the stevedôrè, by passing it 
along through the hand and examining thè linkS, bending a few 
of the links. No defect was then discoveréd in it. The chain 
which broke the day before had had two or three times the 
use which this chain had had, and was ttioreTTorn. Compé- 
tent machinists, who examinéd the chain af ter the accident, 
were of the opinion that it was safe for lifting from two to 
fonr tons. When they examinéd it they, of course, did not 
see the Iink that parted. 

Under thèse circumstances I think the libellant cannot 
recover. There was no privity of contràct between thé ship 
and the libellant. The averment in the answer that he and 
those working with him were co-servants of thè Tespdndent 
is obviously a mistake. It is not averred in the libel that 
libellant was in respondent's employ, and the contrary was 
proved by libellant himself . The liability, ' theref ore, if it 
exista, does not arise ont of the brèach ôl any coÏÏtfSict be- 
tween thèse parties; and in such case the rule seems to be 
that the owner of the defeotive or dangerbus article, by reason 
of the defect in which in'jury is done; Î3 nbt liable unless the 
defeotive thing is imminently dangerous. Loop v. Litckfiéld, 
42 N. Y. 351; Burke y. De Castra Go. 11 Hun. 353; The 
Germania, ut supra. See, also, Longmééd v. Hulladay, 6 Eng. 
L. and Eq. 562; The Aalsemund, 9 Ben. 203, Even if the 
degree of négligence which would be suflBbient to maké the 
respondent liable as employer were enough, the testimony 
does not show such négligence. It must be shown that the 
defect was known to the employer tir eotild havè bèeti dis- 
coveréd by him. De Graff -v. Bailroad Co. 76 N. Y. 125. 
See, also, Jones v. Railroad Co. 11 N. Y. Wky. Dig. 7. 
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This chain was undoubtedly defective. If it had not beeri 
it would not bave broken as it did at a weight oî 1,500 pounds. 
But it would not be a proper conclusion from the testimony 
that the defect could bave been discovered by any examina- 
tion that could bave been made. The chain was not so worn 
down that it had become so weak from that cause alone as to 
break at any such weight as it was then lifting. This is per- 
fectly évident from the f act that the rest of the chain with- 
stood a strain of seven tons. There is no évidence that the 
link which parted, was more worn than those which withstood 
this test. Indeed, it would be most unreasOnable to suppose 
that one of the links was so exceptionally worn as to make it 
incapable from tbis pause of lifting 1,500 pounds, when ail 
the others were sufficient for lifting çeven tons. The broken 
link beiijg lost, it never bas been possible to discover since 
the accident what the defect was. I am satisfied that ordi- 
nary care was used by the respondent in its examination 
before it was put in use on the day it parted. It was, to ail 
appearance, a fit and proper chain, strong enough for the pur- 
pose to which it was devoted, and such an examination was 
made of it as was under the circumstances required in the 
exercise of ordinaiy care. Great reliance is placed by libei- 
lant's counsel upon the fact that the other chain broke the 
day before. This would bave been a circumstanoe mueh 
more important if the chains had been subjected to the sam© 
or nearly the same use or wear, but tbey differed so much in 
this respect that the breaking of the other chain was not cal- 
culated to lead to the inferenoe that this one was likely to 
prove defective, 

It is unneoessary to consider wheiher the libellant was 
himself négligent, and whether, if bis négligence contributed 
to the injury, it would be a complète defence, or whether in 
that case, as in some other cases of marine torts, be could 
recover half bis damages. See The Chandos, 4 Fbd. Eep. 
645. He bas undoubtedly received a very severe injury, but 
be cannot, consistently with established rules of law, recover 
the damages from this steam-ahip. 
Libel dismissed. 
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FiiiNN, AsBÎgnee, v. Baglet and others. 

{District Court, B. D. Michigan. June 27, 1881.) 

1. Corporation — Liabilitt of Stockholders. 

Where défendants subscribed and agreed to pay certain gums of 
money towards the increased capital stock of a corporation, 'with the 
understanding that they were to recèive stock therefor at 66^ cents 
upon the dollar, and this arrangement was carried put, and certifl- 
cates for the stock delivered to them, hdd, that the assignée in bank- 
ruptcy of the corporation might still collect the remaining one-third 
of the par value of the stock for the benefit of its creditors. 

In Equity. 

This was a bill in equity by the assignée of the Détroit 
Novelty Works to compel the payment of the balance due 
upon certain unpaid subscriptions to the capital stock of the 
Company. The material facts were that the company was 
organized in 1869, with a capital stock of $50,000, divided 
into 2,000 shares of |25 each. In 1871 it was proposed to 
increase the stock of the conipany to $100,000, and the fol- 
lowing agreement was entered into by the défendants in this 
suit, or by those from whom the défendants hold their stock : 
" The undersigned subscrile hereby the amount set opposite our re- 
spective names, and agrée to pay the same towards the increased stock 
of the Détroit Novelty Work, in three equal instalments, on April 3, 
1871, May 3, 1871, and June 3, 1871, (without grâce,) it being understood 
that stock shall be issued to subscribers for such siibscriptions at 66^ 
cents upon the dollar, and that a total amount of the subscriptions hereto 
shall be $20,000 ; and f urther, that negotiations upon the basis proposed 
by T. W. Misner, under date of March 31st shall be completed before 
thèse subscriptions shall be of binding force. Détroit, April 1, 1871. " 

This agreement was assented to by ail the existing stock- 
holders of the company, and was carried out by the payment 
of the money, $20,000, and the issuance of the stock, $30,- 
000. The corporation having gone into bankruptcy, and its 
assets proving insuflicient to pay its liabilities, the com- 
plainant in the suit, who had been chosen its assignée, filed 
this bUl to compel the défendants, who are stockholders of 
the company under the above subscription, to pay one-third 
of the par value of the increased stock taken under that 
agreement. On July 29, 1874, a majority of the directors of 

v.7,no.9— 50 
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the Company filed with the secretary of state tlie annuai 
report required by Statute, in -which it was stated that the 
amount of capital paid in was $75,000; and also set fortli 
the names of the stockholdera and the number of shares held 
by each, the aggregate being 4,000 Bhares, which at $25 
each would be $100,000. 

H. M. Campbell anà Alfred Russell, for complainant. 

C. A. Kent and F. A. Baker, for défendants. 

Brown, D. J. That the capital stock of a corporation is 
a trust fund for the payment of its debts, and that the law 
implies a promise by the subscribers of stock to pay its par 
Talue, which in this instance was $25 par share, when called 
for, and that no subséquent release of their original contract 
or subscription by the corporation will avail against the 
claims of creditors, are propositions too clearly established to 
admit of question. But whether a court cannot only compel 
a subscriber to livo up to a bargain he bas made, but can make 
another bargain for him, and compel him to live up to that, is 
a différent question. In thè case under considération it is 
clear that no actual fraud was intended. The novelty works 
found itself embarràssed for means, and resolved to raise 
money by increasing its capital stock. As its existing stock, 
however, was worth only two-thirds of its par value, it was 
obviously impossible to sell its new stock at par, since ail the 
stock would stand upon an'equal footing and iuo onecould be 
found to pay a dollar for that which was worth but 66f cents. 
There was, theref ore, no reoourse but to issue new stock at its 
real value. AU the stockholders of the corporation having 
assented to this arrangement, it was evidently no fraud upon 
them, and the corporation itself would be estopped to ciaim 
more than the agreed price. Neithér was it a fraud upon 
the existing creditors, since the assets of their debtor were 
increased by the amotint of money actually paid in, and, to 
that extent, they were benefited by the subscription. 

It is, then, only as a fraud upon future creditors that excep- 
tion can be taken to the transaction. While thè statute 
(Comp. Laws, § 2841) requires the capital stock of such cor- 
porations to be divided into sbarës of $35 each, there is no 
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express prohibition against stock being issued for less thait 
its par value. But conceding, upon the authority of Hawley 
v.Upton, 102 U. S. 314, and. Sturgis v. Stetson, 1 Bissell 246, 
that the directors of a corporation hâve no right to issue stock 
at less than its par value, that the subscription was void, and 
that an action will lie by the assignée of the corporation 
against the contribu tories to compel a surrender of the stock 
or payment for the same at its real value when the subscrip- 
tion was made, does it follow that a court can compel the 
subscribers to pay. the par value of the shares ? Subscrip- 
tions to the stock of a corporation are purely a matter of con- 
tract. . Sturgis v. Stetson, 1 Biss. 248; Parker v. North Cent. 
Mich. R. Co. 33 Mich. 24. And where there is an express con- 
tract the law will not permit one to be implied. Cutter v. 
Powell, 6 T. E. 324. Pittsburgh & Connersvxlle R. Co. v. 
Stewart, 4Ï Pa. 54-58. Undoubtedly,when a subscriber orig- 
inaily agrées to take so many shares, the law will imply that 
he is to pay at the rate of $25 per share, and no subséquent 
release or modification of that agreement by the corporation 
will prevent creditors from insisting upon f ull payment. But 
the English cases hold that if for any reason the subscription 
be void at ail, it is void in toto, and that the assignée cannot 
treat it as void to compel a retdrtt bf the stock and valid to 
obtain the payment of its par value. It follows from this 
that if the contribu tory agrées only to takepaid-up shares h& 
cannot be compelled to take unpaid shares. 

In Currie's Case, S De G. J. & S. 36Y, directors of a Com- 
pany took a transfer of paid-up shares from an allottee who' 
had them allotted to him by the company in part payment 
of purchase money in respect of certain property purchased 
by the company. The same directors were also holders of 
other paid-up shares, taken by them for attendance fées. 
The validity of the purchase in the one case, and the allow- 
ance of attendance fées in the other, were impugned. Held,. 
that the transactions could not be affirmed in part and repu- 
diatôd in part, and that consequently the directors, if treated 
as shareholders at ail, must be treated as paid-up sharehold- 
ers, and not placed on the list of contributories in either case. 
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In delivering the opinion of the court of chancery, Lord Jus- 
tice Turner observed : 

"Thèse shares were allotted to Butcher under the authority given by 
the articles as paid-up shares, in part of the considération of the purchase 
made by the directors from him. The purchase was either valid or invalid. 
If valid, it is clear that neither he nor his aliénées can be called upon to 
contribute in respect to thèse shares. If invalid, I cannot see my way to 
hold that either a court of law or a court of equity could do more than 
treat the purchase as void, and undo the transaction altogether. It could 
not, as I apprehend, be compétent either to a court of law or to a court of 
equity to alter the terms of a purchase, and treat as shares not paid up 
shares which were given as paid-up shares, in part considération of the 
purchase. Fraud, assuming there was fraud, would of course warrant 
the court in treating the purchase as void, or in undoing it ; but it could 
not, as 1 conceive, authorize any court to substitute other terms." 

,In Carling's Case, L. E. 1 Ch. Div. 115, an agreementwaa 
entered into with the trustée of an intended company for the 
sale to the company of a property for a certain sum in cash, and 
a certain number of fully -paid-up shares. The yendor applied 
to the appellants to become directors, which they agreed to 
do upon his promising to transfer to them fully paid-up shares 
to qualify them. They acted as directors and adopted the 
agreement for sale. Appellants wére entered on the register 
as holder^. each of 30 f ully-paid-up shares, and received cer- 
tificates to that effect. An order was.afterwards made for 
•winding up the company, and the.master of the roUs put them, 
on the list of contributories for 30 unpaid shares each. It 
was held that as there was no contract between them and 
the company that they would take shares independently of 
their accepting certiûcates, stating them to be the holders of 
fully-paid-up shares, they could not be placed on the list of 
contributories as holders of unpaid shares. In delivering the 
opinion, Lord Justice James said : 

" Now, beyond ail question, they never made themselves liable to take 
any shares at ail. They never contracted to take shares or to pay for 
shares. The only contract between them and the company was the con- 
tract that arises from the faot that certiflcates of the shares as paid-up 
«hares were sent to them and they accepted thèse certiflcates. If, there- 
foie, the case dépends upon a contract between them and the company, 
the contract must be either approbated or reprobated. If the contract 
was a contract that they would take paid-up shares, we cannot convert 
that into a contract lo take unpaid shares." 
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Lord Juatioe Mellish used the followinjg language : 

" It appears to me that the oaly contract entered into by thèse gentle- 
men with the Company being that they became members of the company 
by accepting certificates of paM-up shares, that contract must either be 
adopted or rejected in its entirety. If it la rejected, they aïe net share- 
holdors at ail. If it is adopted, the company is entitled to say 'they are 
net your shares but ours,' but that does not make them hold unpaid 
shares." 

Thia intimation would tend to show that the assignée in 
this case might bring an action against the défendants for 
the value of the shares they agreed to take ; but as there is 
no évidence that the shares were worth any more than the 
défendants paid for them, suçh action would probaibly be 
fruitless. 

In De Ruvigne's Case, 5 Ch. Div. 306, it was held that an 
arrangement witH a subacriber by which he was to ta^e 200 
shares of stock waa fraudulent and ultra vires, but as there 
wia? no agreement to take any but paid-up shares, he could 
not be placed on the list of contributories in respect of the ^00 
shares. The court held that the company must either thrpw' 
over the agreement altogetlier, or they must take .|t aWo- 
gétiier. ""They cannot adopt it as io one part and rejeqt it 
as'to the rest." 

In AiidersorÇs Case, 7 Ch. Div, 94, similar languaige was, 
used, and thè ràaster of the rpUs observed : 

'* ï am not going to alter men's contractsunless the provisions of an 
act of parliament compel me to do so. If a man' éontract fôr paid-up 
sharos with a company, and there is no other contract, — that is to say, if 
there is no previoua contract to take shares at ail, — and the company 
allotstho paid-up shares, * * * it is quite évident that neither party 
can alter the contract. # * * It may àsk to set aside the contract 
altogether, and in that case the shares would not be treated as allotted at 
ail, and the considération would hâve to be returned to the director or 
other person holding a flduciary position, or the company may adopt 
another course, and may treat the director or other person holding a 
flduciary position as trustée for the company of the profit made by the 
contract, and may take away the profit from him. * * * But you can- 
not alter the contract to such an extent as to say, though you hâve bar- 
gained for paid-up shares, we will change that into a bargain to take 
shares not paid up, and to put you on the list of contributories on that 
ground." 

In F&reman v. Bigelow, 18 N. B. E. 457, thèse cases were 

cited Tyitb approval by Mr. Justice Clifford, although the 
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case cannot be considered as a direct authority hère, as the 
action was brought against au, innocent purehaser of such 
shares. 

Thèse cases appear to be décisive in favor of the position 
assumed by the défendants hère. There is, however, a série» 
of opinions of the suprême court of the United States, begin- 
ning with the cases of Upton v. Tribilcock, 91 U. S. 45, and cul- 
minating in Hawley v, Upton, 102 U. S. 314, which put the 
obligation of a subscriber to stock in an entirely différent 
light. While none of thèse cases except the last are neces- 
sarily inconsistent with the views expressed by the English 
courts, or with the position assumed by the défendants hère, 
the gênerai drift of the opinions is to the effect that the 
acceptance of a certificate of stock, not fuUy and actually 
paid xnp, ipso facto, obligates the holder to make up its par 
value if the duty of the corporation to its creditors requires 
it, although he originàlly agreed to take the stock as fuUy 
paid up. 

In Upton \. TiJ)ilcock,91 U. S. 45, the défendant agreed 
tô becoine a stockholder, and, with intent to become such, 
accepted a certificate for stock whereby he became bound to 
pay the full amount thereof as foUows : Five per cent, upon 
the delivery ôf the certificate ; 5 per cent in three months ; 
5 per cent, in six flionths; 5 per cent, in nine months; and 
the residue wheneyçr called for by the company, according to 
the charter of the company and the laws of thé state of Illi- 
nois. The defence was that the subscription was obtained 
by the fraudaient représentations of the agent of the com- 
pany, to the effect that the défendant would only be respon- 
sible for 20 per' cent, of the subscription made by him, and 
that he delivered his note in full payment of this amount. 
He received a certificate with the word "non-assessable" 
printed aeross the face. It was held that the légal effect of 
the instrument was tb niake the remaining 80 per cent, pay- 
able upon the demand of the company, and that the word 
"non-assessable" was no qualification of this resuit. "At the 
most, the légal effect of the word in question is a stipulation 
agâinst liability to further taxation or assessment after" the 
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holder shall hâve fulfilled bis contract tô ptty the 100 pér 
cent, in the manner and at^ the times indicated." In other 
words, the court adopted the view that the original contract 
of ,the snbscriber was to pay the par value of the stock, and 
that the word "non-assessable" did not vary this contract. 

While there is nothing in Chupp v. Upton, 95 U. S. 666, 
irreconcilahle with the position assumed by the défendants 
hère, Mr. Justice Hunt, in delivering the opinion, observes 
iihat when a stockholder receives a certiûcate of stock for a 
•certain number of shares at a ^ven sum per share, hé 
thereby becomes liable to pay the amount thereof when 
<îalled upon by the corporation or its assignées. The cases 
«f Pullman v. Upton, 96, U. S. 328, and Hatch v. Dana, 101 
U. S. 205, contaia little môre than a répétition of the prin- 
ciples laid down in the former casesy and hâve no especial 
bearing upon the case ùnder considération. 

The case of Hawley v. Upton, 102 U. S. 314, is very nearly 
if not directly in point hère. , In this case the défendant 
signed an agreement ta the effeot that for a considération of 
10 shares of the capital stock of the Great Western Insur- 
ance Company, reoeived by him, he agreed to pay one-fifth 
of the par value thereof in instalments. His name was 
entered on the books as a stookholder, but no certificate of 
stock was ever delivered to him, and no demand ever made 
upon the companyior such certificate. The suprême court 
held him liable, upon the theory that the company could 
not sell its stock at less than par, and that his agreement 
amounted in law to a subscription for the stock and; nothing 
else, and that the rèceipt of the certificate was not necessary 
to complète his obligation, as against the creditors of the 
company. I hâve sought to find a tenable ground upon 
which to base à distinction between this case, and the one 
under considération, but it seems to me that there is no sub; 
^tantial différence between them. Hère is an agreement, 
literally, to subscribe a certain sum and to take in payment 
therefor a certificate, the par valu© of which was fixedby law, 
representing a sum one-third larger than the amount of the 
subscription. How does this differ from the agreement: in 
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Hawley y. tJptùn, by which the défendant acknowledged the 
reeeipt of 10 shares of stock, the par value of whieh was also 
fixed by law, and, in considération thereof, promised to pay 
one-fifth of such par value? The whole contract in each 
case must be taken together. In the one the promise to pay 
précèdes the statement of the considération; in the other 
the acknowledgment of the reeeipt of the considération pré- 
cèdes the promise to pay; but in légal effect both are agree- 
ments to take stock and to pay therefor only a percentageof 
its par value. In neither case does the party agrée to pay 
no more if the necesaities of the company require, though in 
the light of thèse décisions it would seem to make no differ-* 
ence as against creditors w'hèther he did or not. If, as was 
said by the chief justice in Hawley y. Upton, "ail that need 
be done, so far as creditors are concerned, is that the sub- 
scriber shall hâve boand himself to become a contributor to 
the fund which the capital stock of the company represents," 
it is difficult to see why tbe. défendants in this case hâve not 
doue aU that is necessary to make themselves liable for the 
payment of the amounta claimed. The statement of the 
court that the suit was not brought on the spécial agreement 
of the défendant to pay 20 per cent., but on his gênerai 
liability as a subscriber to pay for his stock whenever it was 
wanted to meet the liabilities of the company, is equally 
applicable when it is made to appear that the défendants 
received certificates of stock for which they had paid only 
two-thirds of its par value. 

This case is certainly a hard one upon the défendants. 
Finding the company embarrassed for the want of funds, 
they agreed to subscribe a certain sum and take in payment 
stock at what it was really worth. It is clear that no fraud 
was intended, and that they must be held liable upon an im- 
plied agreement to pay more for the benefit of the creditors 
than they had expressly agreed to pay for the benefit of the 
corporation. It is a hardship, however, from which I see no 
way of relieving them consistent with the views of the suprême 
court in Hawley v. Upton, and a decree must therefore be 
entered for the complainant. 
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HoDDJEB, Assignée, ». The Kentuckt & G-bbat Bastebh Et. 
Co, and others.* 

(Oireuit Oourt, D. Kantiteky. June, 1881.) 

1. COBPOK ATIOKS— POWBB OF âoABD OF BiBBCTOBS TO ISSUB MoBTOAOa 

Bonds — Concubbbkob of Stocehoudbbs. 

Where the gênerai management and control of tbe property, busi» 
ness, aud afCairs of a corporation were rested in the boaid of direct- 
ors and président; and the corporation -vras given power by the 
charter to issue and sell bonds and exécute a mortgage to secure the 
same ; and the charter required the concurrence of the stockholders 
to authorize a différent measure, (consolidation with another cpm- 
pany,) — h^^, that the board of directors and président had the power, 
without the concurrence of the stockholders, to authorize the issue 
of bonds and the exécution of a mortgage upon the property of the 
Company to secure them. 

2. BaMB— ACKNOWMIDGSIBINT OF MOBTaAaB BT FbBSIDBNT OuT OF THH 

Btate. 

The corporation was organized iinder the laws of Sentucky, and 
its property located there. Héld, that a mortgage of its property covild 
be legally acknowledged by the président of the company in Ohio. 

8. Same— Mortgage — Notice of Fobbclosubb — BBrKGma Suit. 

The charter provided that " foreclosure" should not take place un- 
til 90 days' notice had been given by publication. HM, that such 
notice applied to the foreclosure itself, not tp the bringing of ai sttit 
for foreclosure. 

4. MOBTGAGB OF RaILK0A1>— CONSTBUCTION OF TbKMS— WhAT PsOP. 
EBTT COVBBED— BbANCH RoAD — POWEE TO PDKCHASE AKOTHBB 

RoAD— Ultea Vibes — Afteb-Acqdibbd Pbopebtt. 

On demtirrer to the cross-bill of the Farmers' Loan & Trust Com- 
pany it appeared that the Kentucky & Qreat Eastern Railway Com- 
pany, in 1872, executed a mortgage to the Farmers' Loan & Trust 
Company upon its entire line of railroad extending from Newport, 
Kentucky, along the southern bank of the Ohio river, to Catlettsburg, 
Kentucky, " as the same is now or may hereafter be located or con- 
structed." The railroad company, at that time, had no power to build 
fluch a line of road, unless it came within the power to build branches 
to its main line. It was alleged that in July, 1871, the owners of 
the Maysville & Big Sandy Railroad sold that road, with ail its rights 
and franchises, to the Kentucky & Great Eastern Company, and that 
on the flfteenth of June, 1873, said sale was coilflnned and ratifled by 
said owners. The Kentucky & Great Eastern Company had the 
power, under its charter, upon the assent of the holders of a majoc- 
ity in value of its stock, to purchase and hold any other road in 

*Iteported by J. C. Harper, Egq., of the Cincinnati bar. 
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out of the State of Kentucky. Hdd, (a) that, under the facts alleged 
and the terms of the mortgftge, said Une from Newport.to Catletts- 
burg was not a branch of a road virhich said Kehiucky & Gréât East- 
em Company was authorized to build ; \b) that the Kentucky & 
Great Eastern Company had no right, so far as the crosa-bill shows, 
to acquire said Maysville & Bî^ Sandy Railroad Withbut the concur- 
rence of the stockholders of the former, and such concurrence is not 
alleged. ^ ' 

Held^further, that, under the allégations of the cross-hill and the 
tenus of the mort gage, said Maysville & Big Sandy Railroad was not 
intended to be conveyed as a.fter-acquired propertv. ' 

Quœre, the Kentucky & Gréât Eastern Company having, at the 
time of the exécution of the mortgage, no authority to acquire said 
Maysville & Bïg Sandy Railroad, whether, although It might hâve 
been intended so to convey said latter-named railroad as after- 
acquired property, it would hâve passed under gaid mortgage, the 
same being ult,ra vires. 

5. Pbactice— RKPiiBADBB Afteb Rbmovai. fbom Btate Coukt. 

In Equity. On demurrers to cross-bill oî Parmers' Loah 
& Trust Company, praying a foreclosure of; its mortgage, 

Wm. H.Wàdsworth, of Mayâville, Ky., and Perry éJenney, 
of Cincinnati, for M. & B. S. Ey. Co. and Wadsworth and 

associâtes. 

I. The Kentucky & Great Eastern Railway Company had no right or 
title to the franchise or property of the Maysville & Big Sandy Railway 
Company to pledge to Farmers' Loan & Trust Company. 

II. The Kentucky & Great Eastern Railway Company did not mortr 
gage thefranchise or property of Maysville & Big Sandy Company and 
the terms of the mortgage do not embrace the same. (a) Only the Ken- 
tucky &, Great Eastern Railway Company's own Une, acquired or to be 
acquired, is embraced in the mortgage. (b) A railroad not then acquired 
by that cqmpany, and which it had not then power to construct, will not 
paas by the mortgage, as af ter-acquired property. Jones on Rail. Secur. 
^5 104-107 ; Meyer v. Jbhnston,53 Ala. 237, 331 ; Shamokin Val. Ry. Co. v. 
Livermore, 47 Pa. St. 465 ; Fa/rmen' L. £ T. Co. v. Com. Bank, 11 Wis. 
207; 15 Wis. 434; mnmnore v. Racine, etc., By. Go. 12 111. 649 ; Walsh v. 
Barton, 24 Ohio St. 28 ; 1 Jones on Mortgages, H 156, 157. When right of 
action on con tracts will pass. Jones, Rail. Secur. § 108 ; Mil., etc., Ry. 
Co. V. Mil, etc., Ry. Co. 20 Wis. 174. 

III. As after-acquired property, the mortgagee would take it subject 
to equities. 1 Jones on Mortgages, J 158, and notes; Fosdiek v. Schall, 
99 U. S. 250 ; U. 8. v. N. 0. By. Co. 12 Wall. 362; Beall v. WMte, 104 U. 
S. 382. 

G. Li Raison, Jr., of Cincinnati, for plaintiff and Ken. & 
Gt. East. Ey. Co. 
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Sage â Iîip.kU,,oi Ciacinnati, for the Farmers' Loan & 
Trust Co, and bondholders. ; ! 

I. As to the validity pf the mortgage. (a) The board 6f directors could 
exécute the mortgage without the assent of a majority of the stock- 
holders The assent of stockholders required by section 43 is as to an- 
other and a différent transaction. Bxpressiounïus,éxclimoaitenus, etc., 
appiies. Wàtkifiê v. Wassd, 20 Alk. 410; Spring v. UoUeetor, etc., 78 111. 
101 ; Burke v. Monroe Oo. 77 111. 610. As to power of directors to mort- 
gage, see Jones, Bail. Secur. S 84 ; Hateh v. Coddington, 95 U. S. 48-55 ; 
MeVurdy's Appeal, 68 Pa. Bt. 290, 292, 293, 297 ; Bendee v. PinKerton, 14 
Allen, 381,387. (S) Authority to mortgage after-acquiréd property. Jones, 
Rail. Secur. } 121 et seq ; 1 "Wall. 254; 65 Pa. Bt. 290, 292; 11 Wall. 459. 
<c) Acknowledgmènt by président, and out of the state, is good. Galves- 
ton U. Co. V. Gowârey, 11 Wall. 459 ; Banh of Aug. v. EarU, 13 Pet. 521 ; 7 
Bush, 123 ; Jones, llail. Secur. } 86 ; 4 Allen, 80, 87 ; 95 U. 8. 710. (d) As 
to power to plcdge, etc., bonds, when charter confers power to issue and 
sell, see Duncan, etc., v. N. Y., etc., Ry. Co. N. Y. Court of Appeals, (not 
yet reported ;) Ilenniciet v. Supereisors, etc.,Co. 6 Bissell, 138; Curtis v. 
LeaaiUyIôN.Y. GG. («) Authority to mortgage franchises. Jones, Rail. 
Secur. } 10 ; Bardstown v. Low. li. Oo. 4 Met. 199. State only bas right 
to object. MeAUMer v. Plant, 54 Miss. 106. 

II. As to the property embraced in the mortgage. {a) Mortgage conveys 
line of road up river from Newport to Catlettsburg ; immaterial whether 
main stem or branch, or part of either. (6) Kentucky & Great Eastern 
Company had a right to build branches anywhere in Kentucky. Char- 
ter, 55 10, 13. («) The contràct of July 15, 1871, and its acceptance, 
vested the interests of Wadsworth and associâtes in the Kentucky & 
Great Eastern Company. As to lien on aft'er-acqulred property : Dun- 
ham V. liy. Go. 1 Wall. 254; Oak S. Oo. v. Oowdrey, 11 Wall. 450; 
V. S. V. N. 0. II. Co. 12 Wall. 362 ; 99 U. S. 285 ; Hutchiiu v. iihaw, 6 
Cush. 58. 

Baee, D. J. This cause is submitted on the demurrers to 
the croBS-bill of the Farmers' Loan & Trust Company. Al- 
though other questions were argued, the only questions raised 
are those arising on the demurrers to the cross-bill. 

The objection that the board of directors could not author- 
ize the exécution of the mortgage to the Farmers' Loan & 
Trust Company, but it must hâve been authorized by the 
stockholders, is not weU taken. 

The charter of the Kentucky «fe Great Eastern Eailroad 
Company gave the board of directors and président the gên- 
erai management and control of the property, business, and 
affairs of said company, (section 7;) and the fact that by 
other sections, the railroad company could only do certain 
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things with the concurrence of a majority of the stockhold- 
ers, (sections 41 and 43,) does not tend to prove that the 
directors could not exercise the other powers granted the 
corporation. 

The forty-third section provides that — 

Said railway company (tbe holders.of a majorlty of the stock therein 
concurring) may agrée on terms for consolidating said company with any 
other railroad company, etc.; and the next section (44) provides that said 
company may issue and sell the coupon bonds of said company ; and the 
forty-flf th section provides tiat, to secure the prompt payment of the 
interest and principal of said bonds, said compaijy may exécute a mortgagé 
or deed of trust; but in neither section is it provided that the stoclchold- 
ers raust cpncur. 

It is quite clear, from thèse and other sections of the char- 
ter, that the directors and président of the company were 
authorized to issue mortgagé bonds and secure them upon 
the property of the company. Jones on Eailroad Securities, 
§ 84. 

The mortgagé could be legally acknowledged by the prési- 
dent of the company in Ohio, and it seems to be in proper 
form. Jones on Eailroad Securities, §§ 84, 86; Kelly v. 
Calhoun, 95 U. S. 710; Marlin v. Mobile & Ohio B. Co. 7 
Bush, 177; 11 Wall. 476. 

The allégation of the cross-bill as to the issuing of the 
bonds, and that they are outstanding in the hands of hona 
fide holders, is sufficient. If thèse bonds were delivered in 
payment for work done and materials furnished, it was equally 
as good as if they had been sold for cash — money in hand. 

The 90 days' notice required by the forty-seventh sec- 
tion of the charter * does not apply to the bringing of the 
suit for foreclosure, but to the foreclosure itself . 

The charter, section 45, gives the authority to secure the 
mortgagé bonds by conveying "the said railroad and its prop- 
erty franchises." It is unnecessary to décide on thèse demur- 
rers the exact meaning of thèse words. It certainly gave the 
company the right to mortgagé its property then owned, and 
that which it might thereaf ter acquire by its existing charter. 

* " Section 47. * * Foreclosure sliall not take place until 90 days 
after publication of notice of the commencement of prooeedings to tkat 
endshall hâve been made," etc. — [Rbp. 
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The langaage of the mortgage embraces not only the prop- 
erty then owned by the Kentuoky & Great Bastem Eailroad 
Company, but also that which the oompany might thereafter 
acquire. 

This Company did not, at the date of this mortgage or at 
the time of its aeeeptance, March 5, 1872, hâve aathority to 
build and mn a railroad from the city of Newport, in the 
State of Kentuoky, "npon, along, and near the southern bank 
x)f the Ohio river to a point in said state line between the 
states of Kentuoky and West Virginia at or near Catlettsburg, 
Boyd oounty, Kentuoky," unless that authority can be derived 
from the authority giVen the oompany to build branches to 
its main stem of road. 

There is nothing in the mortgage, nor is there any alléga- 
tion in the cross-bill, whioh indicates that any part of this 
line — that desoribed in the mortgage — is a branch to the 
oompany' s "main trunk road;" on the contrary, the mortgage 
describes the line as "our main line." The fair inferenoe — 
indeed, the irrésistible oonclusion from the mortgage and the 
allégations of the oross-bill — is that the oompany never even 
looated another line east of Maysville, henoe th,e line east of 
Maysville, upon, along, and near the southern bank of the 
Ohio to a point at or near Catlettsburg, cannot, by any rea- 
sonable oonstruotion, be a branch of a road which was author- 
ized to be construoted in counties other than Mason, Lewis, 
Greenup, and Boyd, and which, as far as this record shows, 
had not been loeated. 

The line as desoribed would run throùgh the counties of 
Mason, Lewis, Greenup, and Boyd, and it seems from the 
cross-bill included the line of the Maysville & Big Sandy 
Eailroad. It allèges that W. H. Wadsworth and others were, 
on the fifteenth of July, 1871, the absûlute and sole owners 
of ail the property, rights, and franchises of the Maysville 
& Big Sandy Eailroad Company, and that they, on the fif- 
teenth of July, 1871, entered into a contraet with the Ken- 
tuoky & Great Eastern Eailroad Company, whereby they sold 
to said oompany ail the said property, rights, and franchises 
and interests of the said Maysville & Big Sandy Eailroad 
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Company, and that subsequently, and on orabout the fifteenth 
dayof June, 1873, the said claimants to said property, rights, 
and franchises, by an instrument of writing dated that day, 
signed by ail the parties in interest, confirmed and ratified 
the said agreement of July 15, 1871. Copies of both writings 
are annexed to the cross-bill. An examination of the copy 
of the agreement, dated January 15, 1873, shows that John 
B. Poyntz, who was a party to the writing dated July 16, 
1871, did not sign or become a party to that agr'eement. 
The allégation of the cross-bill must, however, control in con- 
sidering a demurrer to that bill. 

The forty-first section of the charter otihe Kentucky & 
Great Eastern Eailroad Company authorized the président 
and directors, with the assent of the holders of a majority in 
value of the stock in said company, to purchase and hold any 
other railroad in or ont of the state. 

The cross-bill, however, does not allège that the purchase 
of the Maysville & Big Sandy Bailroad and its property from 
Wadsworth and associâtes was made with the assent of a 
majority in value of the stock in the Kentucky & Great East- 
ern Eailroad Company, nor was there any suggestion made 
in the argument of counsel that such was the f act. 

The amendment to its charter, approved March 29, 1872, 
authorized it to construct its road through the counties of 
Mason, Lewis, Greenup, and Boyd. It provided, however, 
that, previous to constructing their railroad east of Maysville, 
through Mason county and on through the counties of Lewis, 
Greeûup, and Boyd, the Kentucky & Great Eastern Eailroad 
Company should purchase and pay for the Maysville & Big 
Sandy Eailroad, or make such arrangements with its owners 
as should be satisfaotory to each of said owners. If it be 
assumed that the allégations of the cross-bill are sufiScient 
on demurrer to show that the company made a satisfaotory 
arrangement with the owners of the Maysville & Big Sandy 
Eailroad, the question remains whether or not the mortgage 
intended to convey the line east of Maysville as future-ac- 
quired property. 

The mortgage recites that the Kentucky & Great Eastern 
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Rail way Company had the "power to looate, construot, e^nip^ 
and operate a iine of railway within tfae said commonwealtH 
of Kentucky from the cityof Newport, in Campbell county; 
state of Kentucky, upon, along, and near the southem bank 
of the Ohio river, in said state of Kentucky, to a point on 
the state Une between the state of Kentucky and West Vir- 
ginia, at or near Catléttsturg^ Boyd county, state of Ken- 
tucky ;" and in the granting clause ioonveys "the entire Iine et 
the Kentucky & Great Eastern Company's railroad extend- 
ing f rom the said oity of Newport, in the state of Kentucky, 
tQ said point in said state on the state Une between 
the states of Kentucky and West Virginia, as hereinbefore 
described, as the same is now or may hereafter be located 
and constructed, " etc. 

Thus, it will be seen, this mortgage conveyed a definitely- 
described Une, wbich the company claimed to hâve then the 
right to build; hence, as a question of intention and con- 
struction, it cannot be that this Une — that east of Maysville, 
along and near the southem bank of the Ohio river — was 
intended to be, or was, conveyed as future to be acquired 
property. If, however, it had been intended to be conveyed 
as future-acquired property, it may be seriously doubted if it 
would hâve passed. The mortgaging of future-acquired 
property by railroad companies is sustained, either upon the 
ground that it is in the nature of accretions, or that the rail- 
road company has made an executory contract, which, though 
void inlaw,will inequitybe allowed to become effective when 
and as the property cornes into existence. Pennock v. Coe, 
23 How. 124 ; Hokoyd v. Marshall, 9 Jurist, 215 ; Phillips v. 
Winslow, 18 Ben. Monroe, 431. 

In the case at bar there could be no accretions, because 
the iine itself could not, at the date of the mortgage, be le- 
gally conveyed, or be owned, by the Kentucky & Great East- 
ern Bailroad Company; nor could this company make a valid 
executory contract about this part df the Une, It was beyond 
it^ corporate authority, and vitra vires. It may be seriously 
doubted whether a mortgage by a railroad company of future 
to be acquired property ever goes beyond the authority which 
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the Company then bas thé légal right to acquire. If it em- 
braces property which the oompanyhad no oorporate aathor- 
ity to acquire at the time of the mortgage, it cannot be sus- 
tained, either upon the accretion idea, or that it is an executory 
contract which equity will enforce ia the nature of a spécifie 
performance. 

It is, however, not necessary to décide this question in this 
case ; but because the company had no right, as far as the 
croBS-bill shows, to acquire the Maysville & Big Sandy Line 
without the concurrence of ,the stoekholders, and the concur- 
rence is not alleged, and because the Maysville & Big Sandy 
Line is not intended to be conveyed as future to be aeqïiired 
property, the demurrers should be sustained. 

Order entered sustaining demurrers to cross-bill of Farm- 
ers' l/oan' & Trust Company, and giving leave to amend, and 
direoting "the complainant to redraft his pleadings so as to 
confoiJm to the equity practice of this court."* 



Cbooks, Assignée, v. Stuabt and others. 
{Circuit Court, B. Jowa. May 18, 1881.) 

1. Chattel Mobtgage— Subséquent Cbeditobs— Iowa Statute. 

UDder the statute of Iowa, as construed by the highest court of that 
State, an unrecorded mortgage of chattels, of which the mortgagor 
retains possession and control, is valid as against creditors who receive 
notice at any time before obtaining a lien by levy or otherwise. 

2. SAME — SaME— COMMON Law. 

At common law a mortgage of chattels which permits the mort- 
gagor to retain possession of the property and deal with it as his own, 
is void as against a créditer who becomes such without notice of the 
mortgage. 

3. CoNSTBUCTioN OF Statute— CoNFLiCT dp Laws. 

In the construction of a statute of a state this court is bound by 
the construction placed upon it by the courts of that state, but the 

*The suit was originally brought in the Mason circuit court of Eea- 
tueky, and upon application of the Farmers' Loan & Trust Company was 
removed to the United States circuit court. The complainant had flled 
a "pétition" under the Kentucky Code Practice. — [l&iP. 



CE00K8 V. STUABT. . ,801 

doctrine of the suprême court of the TJnited States contrôla upon any 
question of gênerai jurisprudence not depending for its support upon 
any provision of state law. .... ^ 

4. ASSIGNJEB IN BANKKtTPTCT — FbAUDTTUENT CONVETANCBS OB' BaNE- 
BtlPT. 

The assignée in bankruptcy of the mortgagor has ail the rights of 
creditors to attack conveyances made hy the bankrupt in fraud of his 
creditors. 

In Equity. 

MgGbaby, g. J. The complainant, as assignée in bank» 
ruptcy of A. J. Nutter, bankrupt, and representing the cred- 
itors of the banki'upt estate, brings his bill to set aside two 
certain mortgages executed by the bankrupt upon a stock 
of merchandise, and to subject the same to the payment of 
the debts of the estate. The mortgage is assailed upon the 
ground that the mortgagor retained the possession of the 
goods mortgaged and used, and disposed of the same as his 
own ; and upon the further ground that the mortgage was 
not recorded until after the debts represented by complain- 
ant were contracted. One of the mortgages expressly pro- 
vided that the mortgagor might dispose of the goods in the 
usual course of business ; the other contained no suoh pro- 
vision, but it appears that there was in fact no change of 
possession, and that the mortgagor, after the exécution of 
both mortgages, and with the assent of the mortgagees, re- 
tained the possession and continued to carry on the business, 
buyiug and selling in the usual course of trade for about one 
year before the mortgages were recorded, and for a little 
more than a year before possession was taken under them. 
The debts represented by the complainant were contracted 
while the mortgagor was in possession and before the record- 
ing of the mortgages, and the creditors had no notice of any 
encumbrance upon the property. 

The statute of lowa provides as foUows : 

" Ko sale or mortgage of pe'rsonal property, where the vendor or mort- 
gagor rétains actual possession thereof , is valid against existing credit- 
ors or subséquent purchasers without notice, unless a written instrument 
conveying the same is executed, acknowledged like conveyances of real 
estate, and flled for record with the recorder of the county where the 
holder of the property résides." Code 1873, § 1923. 
v.7,no.9— 51 
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Two questions ha ve beeri elaborfttely discussed by counsel, 
to-wit: 

, (l),"Whether under the Btatutea mortgage of personal propertynot 
récorded is valid as against a subséquent creditor who becomes suchwith- 
out notice of such mortgage. (2) . Whether, independently of the statute, a 
mortgage of personal property, where the mortgagor retains the posses- 
sion and deals with the property as his own, is valid as against a creditor 
of the mortgagor who becomes such without notice of the mortgage 1 

The first of thèse being a question as to the true construc- 
tion 6f a fltatute of the state of lowa, we are constrained to 
follow the décisions of the suprême court of the state, howt 
ever much/we may doubt the soundness of those décisions. 
Were this an original question we should hold, without hési- 
tation, that the statute was enactèd to prevent the perpétra- 
tion of fraud by the sale or mortgage of personal property 
without the delivery of the possession, and without notice to 
persons subsequently dealing with the vendor or mortgagor. 
Independently of any statutory provision, a manual deliv- 
livery of the mortgaged property to the mortgagee would be 
neeessary to the validity of the instrument. This rule of the 
common law has îts foundation in the doctrine that posses- 
sion of personal property is prima facie évidence of owner- 
ship, To allow the owner of such property to transfer the 
title hj a secret conveyance, while retaining the possession 
and assuming to act as the owner, was regarded at common 
law as permitting a fraud upon ail who should deal with him 
upon the faith of his ownership. His possession and appar- 
ent ownership, it was believed, gave him crédit, and afforded 
him the means of defrauding others. 

The purpose of the legistature in enacting this statute was 
net, in our judgment, to set aside this wholesome doctrine 
and thus enable dishonest persons to commit fraud by means 
of secret chattel mortgages; it was only to substitute record: 
ing for delivery. If thus construed, the statute affords a pro- 
tection against fraud quite as effectuai as that given by the 
common law ; but if we hold that a secret unrecorded sale 
or mortgage may be enforced as against a creditor who deals 
with the vendor or mortgagor in ignorance of its existence, 
unless such creditor shall, by attachment or otherwise, obtain 
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a lien before havîng notice of the insti'umeht, ,it eeems to us 
that the door for fraud is left wide open. One^ho gives; 
crédit to a merchant in the open ànd exclusive possession of 
a stock of merchandise, upon which there is no recorded lien, 
bas a right to assume that he is dealing with the owner of 
such stock, and to rely upon such ownership in extending 
crédit. If he is to be affected by any secret lien upon such 
stock which may be recorded before be secures a lien by levy 
or otherwise, it will generally Happen that the first notice to 
bim upon which he can make an af&davit for attachment will 
be the recording of the lieu, so that the cirçumstance that 
gives him the right cuts off the remedy. If, therefore, we 
were at liberty to construe the statute for ourselves, we should 
unhesitatingly hold the mortgages in question in this case to 
be void under the statute. 

But the suprême court of lowa, whose décisions upon the 
construction of state statutes are rules of décision in this 
court, bave reaohed uppn this question a différent conclusion. 
By a séries of décisions that court bas held that an unre- 
corded mortgage of chattels, where the mortgagor retains 
possession, is valid as against creditors who reoeive notice at 
any time before obtaining a lien by levy or otherwise. Hughes 
Y. Cary, 20 lowa, 399; AUen v. McCaUa, 25 lowa, 465; and 
other cases cited in note to the case of Cragin v. Carmickael, 
2 Dill. 519. 

The question remains whether thèse mortgages should be 
held void independently of the statute, upon the ground that 
the mortgagor retained the possession of the property, with" 
power to dispose of the same in the usual course of trade. 
As already stated, the proof shows that the mortgagor re- 
mained in possession and continued the business with the 
assent of the mortgagees. 

The case of Robinson v, Elliott, 22 Wall. 513, is, we think, 
conclusive of this controversy. It was there distinctly held 
that a mortgage of chattels which permitted the mortgagor 
to remain in possession until default in payment of the debt 
secured, with power to sell the goods as theretofore, was 
fraudulent and void in law, and could not be enforeed by a 
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court of equity. Mr. Justice Davis, who delivered the opin- 
ion of the court, expressed the opinion that to sustain the 
validity of such a transaction would be to permit the mort- 
gagors, under cover of the mortgage, to sell the gooda as their 
own and appropriate the proceeds to their own purposes. 
And he adds that — 

" A mortgage which in its very terms contemplâtes such résulta, besides 
oeing no security to the mortgageeSf opérâtes in the most efiEectual man- 
ner to ward ofE other creditors. And where the instrument on its face 
shows that the légal efEect of it is to delay creditors, the law imputes to it 
a fraudulent purpose." 

This is a doctrine of gênerai jurisprudence not depending 
for its support upon any provision of the state law ; and we ■ 
are, therefore, bound by the décision of the suprême court of 
the United States. If there be anything in the décision of 
the suprême court of lowa in Jordan v. Lindrum, 8 N. W. 
Eep. 311, inconsistent with the doctrine announced in Bob- 
inson v. EUiott, supra, -we must foUow the latter, and not the 
former. It is suggested that the mortgages in controversy, 
being good as between the parties, are also good as between 
the mortgagees and the assignée in bankruptcy of the mort- 
gagor ; but the rule is well settled that the assignée représenta 
the rights of creditors, and may attack conveyances made by 
the bankrupt in fraud of his creditors. The assignée may 
prosecute any suit to recover assets in the hands of third 
parties, or to enforce the payment of claims that could hâve 
been prosecuted by the creditors themselves had no proceed- 
ings in bankruptcy bëen instituted. 

There will be a decreé for complainant. 

Love. D. J.. concurs. 
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National Life Ins. Co. v. Hartet. 
(Oircuit Uowt, D. lowa. May 18, 1881.) 

1. iNSTJKAirCE— LoASr— USUBT. 

Where a contraot for the loan of money and an agreement for 
insurance upon the life of the borrower are bleuded together in one 
and the same transaction, and the proof shows that the policy of 
insurance was taken and the premium paid in advance in considéra- 
tion of the loan, the transaction is usurious if the sum so paid as prer 
mium is greater than the interest allowed by law. 

McCraet, C. J. Where a eon tract for the loan of money 
and an agreement for insurance upon the life of the borrower 
are blended together in one and the same transaction, and 
the proof shows that the policy of insurance was taken and 
a premium paid in advance in considération of the loan, and 
that such considération was over and above the interest 
allowed by law, the transaction is usurious. Ins. Co. v. 
Kittle, 1 McCrary,234r.* It is not necessary in such a case to 
show that the premiums charged were unreasonable. It will 
be presumed that there was in the transaction of insurance 
a profit to the insurance company, the lender ; and if, inde- 
pendently of the premium paid in advance, the maximum 
rate of interest has been charged and taken, the insurance 
and the payment of a premium in advance, if intended as a 
condition précèdent to and a further considération for the 
loan, will make it usurious. The profit accruing to the lender 
from the insurance transaction in such a case will be pre- 
sumed to be something, and, whether great or small, being 
in excess of the lawful interest, it is usury. 

We bave, therefore, only to consider whether the proof in 
this case shows that the policy of insurance upon the life of 
the respondent was required as a condition précèdent to the 
loan and constituted an additional considération therefor. 
This question must, in view of the évidence, be answered in 
the affirmative. It seems that the proposition was distinctly 
made to the respondent that îf he would apply for a $10,000 
life policy the company would loan him $2,000, and the 

* s. c. 2 Fbd. Eep. 113. 
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proposition was assented to. The company af terwards insisted 
upon a modification of the agreement so far as to make the 
amount of the loan $1,000 instead of $2,000 ; but it is, I think, 
clear from the proof that nO loan of any amount would hâve 
been made if the respondent had refused to take the insurance 
and permit thé premium ($285) to be retained in advanee 
from the sum loaned. It is e(jually clear that the respondent 
would bave deolined to take the insurance but for the offer 
with it, and as a part of the same transaction, of a loan. 
Indeed, it is manifest that the insurance was demanded as 
an additional considération, and more or less valuable, for 
the loan. This being the case, clearly, within the rule above 
stated, the complainant is entitled only to decree for balance 
due on the principal of the debt, and must pay the costa. 



WiLsoN Sewing Machine Co. v. Moeeno and others. 

(Gircuit Court, D. Oregon. August 18, 1879.) 

1. STIPUI/ATION fok \s Attoekbt Fee. 

A stipulation to pay a reasonable attomey fee to the plaintiff in 
case a promissory note or other contract is not performed according 
to its terms, and the party entitled to demand such performance is 
compelled to enforce it by law, is just and valid. 

Motion for Judgment. 

Cyrus Dolph, for plaintiff. 

Thomas N. Strong, for défendants. 

Deadt, D. J. On September 1, 1877, the défendant Moreno, 
with four others as bis sureties, executed and delivered a 
bond to the plaintiff in the pénal sum of $1,000, conditioned 
for the payment of aU indehtedness on the part of Moreno to 
the plaintiff; and on November 23, 1877, said Moreno, with 
two others as his sureties, executed and delivered another 
bond of the like amount and condition to the plaintiff. Thèse 
actions are brought upon thèse two bonds to recover an 
amount alleged to be due from said Moreno for goods, wares, 
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and merchaii^îse sold and delivered to him by the plaintiff; 
and it is agreed that the amount due the plaintiff on such 
aceonnt is on promissory notes $741.74, and upon an open 
aecount $629.70; in ail, the sum of $1,371.44. Each bond 
contains a stipulation to the effect that in case suit is brought 
upon the same the obligors therein will pay, in addition to 
the penalty thereof, the sum of $100 "for attorney's fées." 
The plaintiff now moves for judgment upon the complaint for 
the amount admitted to be due, aud for $100 in eaoh action 
as an attorney's fee therein. 

This latter part of the motion the défendant resîsts upon 
the ground that the provision in the bond for the payment 
of such fee, in addition to the penalty thereof, is void. It 
appears from the books that the question raised upon this 
motion is comparatively a new and vexed one. It bas mostly 
arisen in actions upon promissory notes containing a stipu- 
lation for the payment of a fixed sum or percentage as an 
attorney fee to the plaintiff, in case an action is brought to 
coUect the same. And the objection to the stipulation usu- 
ally is that the amount which may be collected upon the 
note being tbereby rendered uncertain, it is unnegotiable, 
and not valid as against an indorser, or that such stipulation 
makes it usurious, ànd therefore void in whole or in part. 
But in Bome few instances the courts bave gone furthér, and 
held that such a stipulation is absolutely void as contràry to 
the policy of the law, and tending to the oppression of the 
debtor. 

In Bullock V. Taylor, 7 Cent. L. J. 217, decided by the 
suprême court of Michigan in 1878, a stipulation in a note 
for the payment of a certain sum as an attorney fee over and 
above ail taxable costs, in case the same was sued upon, was 
held void as opposed to the policy of the law upon the sub- 
ject of attorney fées, and susceptible of being made the instru- 
ment of oppression. 

In Woods V. North, 84 Pa. St. 409, it was held that a 
similar stipulation in a note rendered the instrument non- 
negotiable, and tbereby relieved the indorser from iiability 
thereon. 
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In Witherspoon v. Musselman, 8 Cent. L. J. 24, decided by 
the Kentucky court of appeals in 1878, according to the brief 
abstract in the Cent. L. J. supra, it was held that such a 
stipulation in a note was void beeause it tended to the op- 
pression of the debtor and the encouragement of litigation. 

On the contrary, in Smith v. Silvers, 32 Ind. 321, it was 
held that a stipulation "whereby the debtor agrées to be lia- 
ble for reasonable attorneys' fées, in the event that his failure 
tp pay the debt shall compel the creditor to resort to légal 
proceedings to oollect his demand, is not only not usurious, 
but is so eminently just that there should be no hésitation 
in enforcing it." 

., In Wyant v. Pottorf, 37 ind. 512, a stipulation in a note 
for a reasonable attomey fee was impliedly sustained, though 
it was held that there must be proof of what is a reasonable 
fée. 

In Nickerson v. Shelden, 33 111. 372, it was held that a 
stipulation for an attomey fee did not affect the negotiability 
of the note, but the fee was not claimed in the action. 

In Clawson v. Munson, 55 111. 394, a stipulation in a mort- 
gage to secure a note for an attorney fee to be paid as part 
of the costs of collection was held valid — the court citing 
Bunn V. Rogera, 43 111. 260, in which a similar stipulation 
in a mortgage was enforced, — and upon the question of hard- 
ship said that the défendants had expressly provided in the 
mortgage for the conséquences in default of payment, which 
they might hâve avoided "by paying the notes àt maturity." 

In Gar v. Louisville Banking Co. 11 Bush, 189, it was held 
that a stipulation in a note for an attorney fee was not usu- 
rious, but an agreement to pay a penalty in default of prompt 
payment of the notes, and valid. 

In Howenstein v. Barnes, 9 Cent. L. J. 48, decided by the 
United States circuit court for the district of Kansas, in 1879, 
it was held that a stipulation for an attorney fee is valid ; 
that it did not affect the negotiability of the paper. 

The ruling that such a stipulation makea the amount pay- 
able upon the note uncertain, and it ia therefore non-negotia- 
able, is extremely technical and I think unsound. The prin- 
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cipal and interest is the Bum due upon the note at maturity, 
and by the payment thereof it will be fuUy satisfied. And it 
is only in case of default in such payment and after the note 
is overdue, and has therefore losfrits charaeterof negotiabil- 
ity, that the penalty or attorney fee can be claimed or col- 
lected at ail. In fact, the stipulation, although contained in 
the note, is, strictly and properly speaking, no part of it, but 
a distinct contract, collatéral thereto, as muoh as if it was 
written on a separate pièce of paper. The ruling that sûch 
stipulation makes the note usurious is founded upon the 
unauthorized assumption of fact that the sum agreed to bé 
paid as an attorney fee in case the note is not paid at matu- 
rity is not what it purports to be, but illégal interest in tïié dis- 
guise thereof. Of course, where it appears that suoh is thé 
real nature of the transaction it should be treated accordingly. 
But the fact cannot be assumed any more than that à like 
sum of the alleged principal is illégal interest in disguise. 

Accordingly, the tendency of the décisions hostile to this 
stipulation is to leave thèse untenable grounds, and hold it 
void upon the ground that it is a convenient device for usury 
and tends to the oppression of the debtor. And it may be 
admitted that this suggestion is not without force, particu- 
larly in cases where the amount provided is largely in excess 
of what such collection could ordinarily be made for. But a 
court assumes to make the law rather than déclare it, when it 
pronounces such a contract void ; not because it is prohibited 
or intrinsically wrong, but because it may be used as a cover 
for usury, and a means of oppressing the debtor. 

An agreement by a debtor to pay a reasonablè attorney 
fee in case his créditer is compelled to incur the expense 
of an action to collect the debt, is only an agreement to so 
far re-imburse the créditer the loss which he may sustain by 
reason of the debtor's failure to perform his contract tO pày 
his debt. In justice and fairness it stands on as high ground 
as the right to recover damages for the non-performàncô of 
any contract ; as to deliver grain or goods at a certain time 
and place. 

If A. loans B, $1,000 for the period of one year for the sum 
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of $100, and by reason of the failure of A. to perform hîs 
contract B. is put to the expense of paying an attorney $50 to 
collect the same by action, no reason can be given why A. 
should not make good this loss ; and if so, why may he not 
agrée to do so in advance ? As it is, the law compels A. to 
repay the fées which B. is required to pay the officers of the 
court in the prosecution of his action, including a nominal 
attorney fee of not more than $20. Eev. St. §§ 824, 983. 

The provision in section 824, supra, allowing the prevailing 
party to tax an attorney fee of from $5 to $20, is not in my 
judgment exclusive, but only applies in cases where the con- 
tract of the parties is silent on the subject. In such cases 
the law allows thé iee prescribed and no more. But this does 
not prohibit^ the parties from contracting that a greater or 
less one shall be paid. A statute which simply provides that 
a plaintiff may recover interest on money overdue, at a cer- 
tain rate, does not preclude parties from agreeing that a dif- 
férent rate may be recovered under like circumstances ; and 
if the borrower and lender, in the absence of any statute to 
the eontrary, may agrée upon any rate of interest for the use 
or détention of the loan, it is not apparent why they may not 
agrée upon the payment of an attorney fee in case tho latter 
is required to collect the same by law. 

But where the fee is BO large as to suggest that it is a mère 
device to aecure illégal interest or some unconscionable ad- 
vantage, the court should be slow to enforce the payment of 
it, and ought probably, upon slight additional évidence to 
that effect, to refuse to allow it, or reduce it to a reasonable 
sum. Borrowers and lenders seldom deal on equal terms, 
and the necessities of the former often constrain them to 
accède to terms and conditions which are oppressive, in the 
vain hope that they will be able to mect their engagements 
promptly, and thereby avoid the payment of the charges and 
penalties stipulated for in case of failure. It would then be 
better if thèse stipulations were not made for a fixed sum or 
percentage, but rather for such sums as the court, under ail 
the circumstances, might judge reasonable and right. In this 
way regard might be had to the nature and value of the 
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services actually rendered by the attorney. Where th*' judg- 
ment is obtained without opposition on the part'of tlle debtbr, 
as is often the case, the ïee should be less than -where it is 
obtained a^ainst such opposition. But aftèr ail the right ôf 
the parties, in the absence of any statute to the contrary, to 
contract for the payment of a reasonable attornèy fee by the 
debtor, in case his créditer is put to the expense of collecting 
his debt by law, rests upon the same ground as the right to 
make any other contract not prohibited by law or contra bonos 
mores. 

Assuming, then, what has not been questioned, and upon 
which I express no opinion, that $100 is no more than a rea- 
sonable fee in each of thèse cases, the stipulation is both just 
and valid, and therefore ought to be enforced. There must 
be judgment accordingly. 



BiMO Geb, Âdm'r, etc., v. Ah Jui aud otberB. 

{Oireuit Court, D. Oregon. March 18, 188Ï.) 

1. StTKETIES m AH DNDEBTAKraO POB Alt ATTACHMENT— LlABILITT OF. 

The suretiea in an undertaking for an attachmeat under the Ore- 
gon OiTil Code, \ 144, in case the plaintifi fails to obtaiu judgment 
in the action, are liablè to the défendant for ail the costa and dis- 
bursements that may bë adjudged to him, whether the latter are 
made in the action or upon the attachment. 

John M. Gearin and Byron C. Bellinger, for plaintiff. 

John H. fVoodward é Charles H. Woodward, for défendants. 

Deady, D. J. This action was commenced in the circuit 
court for the county of Multnomah, The défendants ap- 
peared and caused it to be removed to this court. It is 
brought upon the undertaking of the. défendants for an 
attachaient given in the action of Ah Jim v. Àh Kow, then 
pending in the circuit court for the county of Clatsop, in 
November, 18Y9. The complaint allégés that in pursuance 
of said undertaking, and the afSdavit of Ah Jim, à writ of 
attachment was issued in said action, upon which the prop- 
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erty o^Ah Kow was attached, at Astoria, consisting of five 
houses and a store in which he was then engagea in business 
as a Chinese merchant, whereby he was put to great expense 
and trouble, and his crédit as a merchant injured to his 
damage $214; that on January 7, 1880, Ah Kow died, and 
the plaintiff herein, as the exécuter of his last will, was 
made défendant in said action, in which, on Pebruary 3, 
1880, the défendant obtained a judgment against Ah Jim 
for the sum of $189.65, for costs and disbursements therein, 
and that exécution thereon, against the property of Ah Jim, 
has been returned wholly unsatisfied ; that in the défonce of 
said action the plaintiff herein was put to expense, in the 
employment of interpreters and àttorneys, to his damage, 
$S75; and that said action w£^s malicious and without prob- 
able cause. The allegatioiis concerning the injury to the 
crédit of the plaintiff 's testator, and the' expense incurred in 
the employment of àttorneys, were on motion of the défend- 
ants stricken out of the complaint as immaterial. The 
défendants then pleaded in abatement of the action that an 
appeal'had been taHen from, the judgment ;ôf the Olatsop 
county court against Ah Jim, for costs and disbursements, 
to the suprême court, which was still pending; which plea, 
on the motion of the plaintiff, was stricken out as imma- 
téfiàl, it not appettring tberefromthat any undertaking had 
been given on sùch appeàl to stay thô proceédings and the 
judgment. The défendants then answered, denying the allé- 
gations of the complaint, except as to the judgment for 
costs; and as to that, that it was for not more than $109.25, 
and the right of the plaintiff to sue as executor. 

The cause was submitted to the court for trial without the 
intervention of a jury, and it found that the attachment was 
8ued out and levied as alleged, and that it was wrongful; 
that the plaintiff's testator was injured thereby in the sum 
of $75 ; and also that the plaintiff herein obtained judgment 
in said action against the défendant herein. Ah Jim, for his 
costs and disbursements, taxed at $144.25, and $2.46 accru- 
ing expense on the exécution. 

The défendants contend that, as the attachment was only 
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ancillarj to the action, tbey are not lîable at; ail for oosts, 
and only for euch expeuses as were incurred on aeoount of 
the attachment. On the contrary, the plaintiff insista that 
under the statute he is entitled to recover the costs and dis- 
bursements adjudged to him in the former action, whether on 
account of the action itself or the attachaient therein. In 
support of his position, counsel for défendants cites Norton 
V, Cammach, 10 La. An. 10, in whieh it was held that a 
surety on a séquestration bond is only liable for such ex- 
penses as are incident to the séquestration and release ; and 
White v.Wyley, 17 Ala. 167, cited in Drake on Attachments, 
§ 176, to the same effect. But the statutes under -which 
thèse rulings were made are;aiot given. I suppose they are 
similar to those in many of the states in which the liability 
of the obligors in a bond or undertaking for an attachment 
for both costs and damages dépends, aliké upon the fact that 
they are the resuit of the attachment; and >where that is 
merely ancillary, of course it does not include such as are 
«imply the result of the action. But such is not, the lan- 
•guage of the statute of this state* SectàonlM^of .the Oregon 
.€ivil Code provides thai^ the plaintiff in an actions i before 
procuring a writ oî attachment to issue, shall giye an under- 
taking, with.one or more- sureties, "to the effect that the 
plaintiff will pay ail costs that may be adjudged to the 
défendant, and ail damages which he may sustain by reason 
of the attachment, if the same be wrongful and without suffi- 
«ient cause, not exceeding the sum speciâed in the undertak- 
ing." "Costs," as used in this section, only includes an 
allowance for attorney fées; but a party entitled to "costs" 
is also entitled to disbursements. Or. Civ. Code; §§ 538-43. 
■No provision is made in the Code for an allowance of costs 
upon an attachment as distinguished from the action in 
which the writ issues, nor can disbursements be allowed or 
recovered except by a party entitled to costs. Neither is 
there any provision authorizing the taxation and recovery of 
disbursements upon an attachment before, or otherwise, 
than upon the final judgment in the action, and therefore if 
the attachment should be discharged, upon the application of 
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the défendant^ as 'befng wrongful, as provided in section 159, 
and the plaintiff shoald also obtain judgment in the action, 
the défendant could not recover thé expenses incurred on 
the attachment otherwise than by an action on the under- 
taking as a part of the damages sustained by reason of the 
attachment. But when, as in this case, the plaintiff in the 
action fails to obtain judgment, and the attachment also 
fails, and is ^rma/acî« wrongful, the défendant, being enti- 
tled to judgment for costs and disbursements in the action, 
may include therein the disbursements made on account of 
the attachment, unless objection is made to the taxation; 
when the wrongfolness of the attachment may be controverted 
by the plaintiff by showing that, notwithstanding the failure 
to obtain judgment, tbere was good ground for issuing the 
attachment, and the court will pass upon the question and 
allow or disallow the taxation of thèse disbursements accord- 
ingly. Drake on Attachments, § 170. 

With this brief référence to the provisions of the Code 
bearing on the subject, and their opération, we will consider 
the effeot'Of section léi, supra, as applied to this case. The 
suprême court of the state has not passed upon the question, 
and this court, for the présent, must décide it for itself . 
Gounsel for the défendants contend that the parties to the 
nndertaking are not bound to pay "ail costs that may be 
adjudged to the défendant" in the action generally, but only 
such as are so adjudged by reason of the attachment; while 
the argument of the plaintiff is that the ■ statute expressly 
gives the right to recover ail costs adjudged when the plain- 
tiff fails in the action, thereby making the nndertaking in 
such case a security for costs. In my judgment the parties 
to the imdertaking iricur two distinct obligations — (1) To 
pay ail costs and disbursements that may be adjudged to the 
défendant — ^not including ail disbursements which he may 
încur by reason of thé attachment or action, but only such 
as the court in' which the action is tried shall détermine he 
is entitled to; and (2) to pay ail damages that the défendant 
may sustain by reason of the attachment, if the same be 
wrongful, and this includes expenses incurred by reason of a 



wrongful attachment, even where the plaintiff prevails in tlie 
action. Of course this conelnsion makes the undertaking 
for an attachment a securitj for costs in the action where 
the plaintiff fails to obtain judgment therein, but it is not 
apparent why this resuit ought to prevent the court from 
giving the statiite efféct aecording to its language and prob- 
able purpose. Indeed, this provision may be considered as 
a wholesome restraint upon the proceeding by attachm^at in 
aid of a doubtful claim. 

The New York Code, § 230, provides that the undertaking 
for an attachment should be tothe effect "that if the défend- 
ant recover judgment, or the attachment be set asîde by the 
order of the court, the plaintiff will pay ail costs that may 
be awarded to the défendant, and ail damages which he 
may sustain by reason of the attachment/' lu other words, 
if the plaintiff faû in his action the parties to the undertak- 
ing must pay the costs thereof. The statute of Teimessee is 
also similar in this particular to that 6f Oregon, but I hâve 
not f ound any décision undef eitber it or the New York one 
on this question. It provides that' thé sureties shall satisfy 
"ail costs which shall be awarded to the défendant in case 
the plaintiff shall be cast in his suit, and also ail damages 
which shall be recovered against the plaintiff * * * for 
wrongfuUy suing out the attachment." Drake on Attach- 
mentB, § 170. 

The plaintiff in this action is entitled to recover the sum 
of $146.70, the costs and disbursements adjudged to him 
in the former action, and also the sum of $75, the damages 
sustained by his testator by reason of the attachment in said 
action, — in ail, $221.70, — and there will be findings accord- 
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WooBTBB V. Blakb and others. 

{Circuit Court, S. D. MeiB Ymk. June 30, 1881.) 

1. Equitt Pbactich— Rtxle 34. 

Rule 34 of tbe rules of practice prescribed by th» suprême court 
for the courte of equity of the United Btates, requires that on over- 
ruling a plea the défendant shall be allowed to answer ; that teavé 
must be given to it. 

In Equity. 

F. H. Betts, for complainant. 

W. H. L. Lee, for défendants. 

BiiATCHFORD, C. J. The Company is willing to hâve its 
plea overruled. That is ail the plaintif oan ask. But rule 
34 requires that on overruling a plea the défendant shall be 
allowed to answer; that leave must be given to it. A pre- 
liminary injunction will be issued against the other défend- 
ants on the claims of the Kobjohn patent, whieh was adju- 
dicated upon in the décision; but if such an injunction is 
asked for against the company, it must be moved for on 
papers and notice. An order will be settled on notice. 



Clabk V. Bbbcheb Makuf'o Co. and another. 
(Oircuit Court, D. Conneetîcut. February 15, 1881.) 
Patent No. 66,130 — Blanks for CAKEiAOB-TniLii Shaokles — In- 

FBIKeBMDNT. 

Letters patent No. 66,130, gra/ited Jamea B. Clark, June 25, 1867, 
for improvement in hlanks for carriage-thill shacklès, A«W, not in- 
fringed by devices manufactured under letters patent No. 106,225, 
granted Atigugt 9, 1870, to Willis B. Smith, for dies for forging car- 
riage shackle blanlcs. 

Complainant's invention, consisting of blanks for carria^e-thlll 
shackles and dies for making same, whereby the shackle is primarily 
f ormed with a curve on its central body portion, go that the subséquent 
straightening of the central portion and flnishing of the blank forces 
the surplus métal to the corners to flll up the deflciency in them and 
make them sharply-deflned right angles, hdd, not infringed by défend- 
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ant'gdevice, in which the body of ihe blank is primarily preased into 
' su angular shape, with its arms extending by sharply-defined obtuse 
angles, whereby the subséquent straightening and ânishing the blank 
but forces thé angles further apart, and pusKes any surplus métal 
caused by changing the obtuse into right angles at the cornera to- 
wards its center. 

In Equity. 

Charles E. MitcheU, for plaîntîff. 

Orville H. Platt, for défendant. 

Shipman, D. J. T&is is a bill in equity based upon the 
alleged infringement of letters patent granted to the plaintiff 
on Juné 26, 1867, for an improveinent in blanks for carriagô 
thUl-shackles. The important question in the case is that of 
infringement. "The invéùtion is for an improvement in the 
manufacture of the article known to the trade as ' carrîage 
8hackles,*or 'thill couplings;' that is to say, in the device by 
which the pôle or thills of a oarriage are hinged to the axle. 
The invention relates particularly to that class of shackles 
which consists of a horizontal plate, with à pair of vertical 
ears rising therefrom, between which the eye of the thill iron 
is hinged. The flat or body part of the article is forged 
with a projection at each side, forming what is commonly 
called the • clip,' by which the article is secured to the axle." 
It is necessary, in order to make a salable article, that the 
corners of the back or flat portion of the shackle shall be 
sharp and well defined. If the ears of the blank are simply 
bent from the body at right angles, the outer corners will be 
rounded by means of this bending. 

Before the plaintiff's invention two différent methods of 
forming the blank were used. One was to prépare the blank 
with projections of métal at the points where the angles were 
to be formed, so that when the bending took place thi^ sur- 
plus would fill out the corners with Suffioient matériel to 
make a sharp right angle. This method is shdwu in the 
patent to James P. Thorp of May 1, 1860. The second plan 
was to form both the angles in the blank and the back before 
the bending took place, and then to straighten the arms with- 
out changing the shape of the back or of the angles^ This 
v.7,no.9— 52 
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plan is shown in the patent to L. Burna of June 11, 1867. 
The plaintiff's invention was for the purpose of avoiding the 
troublesome projections of the Thorp patent; which made 
the bendijQg a laborioug work. , The central part of the body 
of the Clark blank was curved, and the obliquely bent arms 
of the blank were also rounded where they joined the central 
curved body, the curve of thèse arms being the reverse of the 
curve of the body. When this blank was put into a bending 
die, in which the arms were held by clamping mechanism, the 
blow of the hammer upon the curved back "upset" the sur- 
plus métal in the curved portion, forcing it right and left 
towards the rounded corners, so as to fill up any deficiency of 
métal which might.be caused by bending the arms, and tp 
foim sharply-defined right angles. The inven,tion was a 
blank having a curved body, whereby surplus métal was pro- 
vided by the process of "upsetting" for the formation of 
Bharp angles at the points where rounded or curved or equivr' 
aient formed arms join the central portion of the body, and 
are bent into the ears of the shackle. The spécification says : 
"The blank, which is made in the shape of a cross in ths 
usual manner, is placed upon the lower die, A, and theupper 
die, B, is then foroed down upon it, whereby the arms, (ia;oî, 
the blank are bent into an, oblique direction, and the bodyi h, 
is curved, as shown in tbe figure. The portion of the blank 
where the arms join the body is rounded, as shown on both 
the inside as well as on the outside ; the straightening of tha 
body of the shackle pushing out sufîicient material for form- 
ing the sharp cornera without having. any hindersome or im- 
piractical projections. The dies are formed so as to give to 
the blank the required shape." • 

The claimsare: "(1) The carriage shaft shackle-blank, so 
formed between dies that the body, i, of the blank is curved, 
substantially asi hsçein shown and deseribed ; (2) the dies, A 
and ^, for> makiîig the gaid blanks^ when so construoted and 
arranged as to form the rounded corners and the curved body 
of the said blank, substantially as herein shown and de- 
acribed," ; 

Julius B. Savage, of Southington, was a licensee under this 
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patent, and is àjypiirently the only person who bas made the 
blanks showh in the drawings at his shop. Changes were grad- 
ually made in the shape of the blank — First, by enlarging the 
upper die at the junction of the arms \rith the body, se as to 
furnish môre metâl at that point; afterwards by straighten- 
ing the arms and making their angles more definite, until 
finally the arms were in the same plane with each other, and 
the angles were sharply defined. Subsequently, Willis B. 
Smith, a foreman in Savage's shop, obtained a patent for 
the blank -ïfhich the défendant manufactures. The body or 
back of the blank is not straight; the straight part of the 
body is eonnected with the arms by two angular bends ; the 
arms are in the «ame horizontal plane with each other and 
are parallel with the body; and the obtuse angles, at their 
junction with the body, are clearly defined. The défendants' 
blank has neither rounded corners nor a curved body. The 
back is to be straightened and the arms are to be bent in a 
bending die in the same manner that thèse opérations are 
performed upon tbe plaintiff's blank. 

It thus appears that the shape of the two blanks is différ- 
ent. One consista of a séries of curves; the other cousists of 
a séries of angles. The question of infringement does not 
dépend' npon the fomï of the respective articles. If the 
straightening of the angularly-bent back of the défendants' 
blank pushes surplus métal towards the corners, so that, by 
ineàtis of this surplus, sharp instead of rounded angles are 
formed wheh the arms are bent, then the modification of 
shape is immaterial. If, on the other hand, the angles are 
already formed of such shape and so definitely that no sur- 
plus material is needed, or is fui-nished to the angles, but 
the straightening of the back merely forces existing angles 
further apart without a displacement of the material at the 
angles, then the two blanks are constructed upon a différent 
principle. 

The plaintiff insists that the défendants' back is upset so 
as to "push out" métal into the corners, whereby full and 
square angles are made as in the Clark device. The défend- 
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aïits' position is that when the back of îts blauk is straight- 
€ned, and the arnls are bent, no stock is forced ont to fill the 
angles, because they are already formed; but that thèse "de- 
fined angles hâve been forced from each other by driving 
surplus métal between them," It is agreêd that the angles, 
after the arms are bent, are one-fourth of an inch further 
apart that they were before the bending. The theory of the 
défendant, as stated by its expert, is this: "There can beno 
pushing out of the métal towards the angle, because there is 
already as much more métal in the vicinity of the angle than 
is required there, as the angle is greater than a right angle. 
Theref ore, instead of the surplus métal being pushed towards 
the angle, it niust be pushed away from the angle and towards 
the center ; it oannot be pushed towards the angle, because the 
angle, having already too much, métal near it, more cannot 
be. pushed there. The bringing the upper portion between 
the ears into a straight line contracts that pçrtipn and forces 
the métal down into the center, and so as to.produce the nec- 
€ssary elongation of the back between the two previouply- 
formedsharp corners."' 

, I am of opinion that the défendants' theory. is , tjie oj^e 
which is bettïir sustained by the testiruony and the teste than 
the pther, and that in the défendants' blanks.therçis, po,sub- 
stantial upsetting of surplus ofr métal so as to foini sharp 
angles. The surplus métal is used in the elongated back, 
and not in the angles. It follows that infringement has not 
been proved, and that the bill should be dismissed. 



£LAEE V. M'nAB & HANLAN 'UA.NCF'a 00. . 821 

Blakb and others v. The MçNab & Hanlan Manxw'o Co. and 

auother. 

Same V. Eaton and others. 
(CireuU Court, S. D. New York. February 15, 1881.) 

1. Re-Issub No. 978 — Impkovbmbnts in Watbr-Closets — Validitt— 

Infbhîgembnt. 

Ite-issued letters patent No. 978, granted William S. Carr, June 12, 
1860, and extended seven years from August 5, 1870, for improve- 
mentà in water-closets, hdd nalid as to its third claim, and infringed 
as to such claim. 

2. Patent No. 21,734 — Impbovbd ■Wàtbr-Closet — Validitt — In- 

FHINaBMENT. 

Letters patent No. 21,734, granted Frederick H. Bartholomew, Oc- 
tober 12, 186B, and extended for seven years from October 12, 1872, 
for an improved water-closet,:^(i fKdid «à to its j^st claim; and in- 
/nraffêdî as to such claim. • 

In Equity. 

C. F. Blake, for plaintiffa 

S. S. Boyd, for défendants. 

Blatchfqbd, C. J. This suit, as presented, involves twO 
patents. One is a re-issue, No. 978, granted to William S. 
Carr, as inventor, June 12, 1^60, for " iniprovements in water 
closets;" the original patent having been granted to him Au- 
gust 5, 1856, and the re-issue having been extended for seven 
years from August 5, 1870. Infringement of the third claim 
only of the re-issue is alleged. The spécification of the 
re-issue says : 

" The nature of my said invention consista in a peculiar construction of 
coclt, which is opened by the motion of the seat of the water-closet, and 
■allows but little water to run into the pan of the closet until the weight 
is removed from the seat, when the cock, gradually closing of itself, 
allows the water to run for a limited and regulated time, sufflcient to wash 
out the basin." 

The third claim of the re-issue is as f ollows : 

" In a valve for water-closets, a oup-leather for controlling the motion 
of said valve in closing gradually, substantially as specifled ; said cup- 
leather moving freely in one direction, and closing agalnst the containing 
cylinder in the other direction, and the leakage of water in said cylindei 
allowing the movement of said cup-leather, as set forth." 
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The invention embodied in this claim is, in fact, a combi- 
iiation of a valve for a water-closet with a variable chamber, 
and with a cup-leather, in such manner that the valve is 
caused to close slowly, because the opération of the cup- 
leather, as a tight packing, prevents the passage of water, 
and is allowed to open rapidly, because the opération of the 
cup-leather as a valve permits the passage of water. The 
cup-leather thus acts in one direction as a valve, and in the 
opposite direction as a packing. The variable chamber or 
cavity or cylinder bas in it a piston with a cup-leather on it 
centrally, and is provided with a small aperture which per- 
mits the graduai escape of water from it. When the cavity 
is filled with water the valve is held on its seat by a spiral 
spring. When the valve stem is depressed, the valve ia 
opeued rapidly, because the cup-leather then acts as a valve 
and permits the water to pass freely outside of it. When 
the force which depressed the valve stem is removed, the 
spring acts to shut the valve, but shuts it slowly, because 
the cup-leather acts as a tight packing, being forced by the 
pressure of the water outwards against the wall of the cavity. 
Therefore the water can escape only slowly from the cavity 
through the said small aperture, and the valve cannot move 
faster to shut than it is allowèd to move by the escape of the 
water through said small aperture. The défendants' water- 
closet has a contrivance, the mode of opération of which is 
substantially the same as that of Carr. It has a variable 
chamber, a cup-leather which acts in one direction as a pack- 
ing and in the opposite direction as a valve, and it has a 
small aperture in thé variable chamber which permits a 
small flow of water theref rom while the valve is closing. The 
cup-leather contrôla the motion of the valve in closing grad. 
ually ; it moves freely in one direction and closes against the 
wall of the containing chamber in the other direction, and tlîe 
leakage of water in said chamber allows the movement of the 
cup-leath'er. There is, clearly, an infringement of the third 
claim, unless the particular arrangement of the , aperture 
through which the water escapes from the variable chamber 
is an élément of that claim. 
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In tbe spécification of Carr's re-issue it is said that leak- 
âge at the washer through whioh the stem of the supply-cock 
passes will, in some cases, be adéquate to make the closing of 
the valve sufficiently graduai, but that he proposes to use, a 
screw eutered through the cap of the chamber, with a head 
next said washer, and part of one aide of the screw filed 
away, so as to adjust the amount of leakage. In the defend- 
ant's apparatuB there is a small hole in the side of the cham- 
ber, near the end thereof, where the plunger enters, Connect- 
ing, by a small enclosed channel, with the portion of the 
chamber beyond the cup-leather. The plonger and stem in 
the défendants' apparatus are no more than the stem in 
Carr's. The différences in the escape channels are formai 
and not substantial. 

The défendants contend that the cup-leather of Carr does 
not control the motion of the valve in çlosing gradually, and 
that it simply acts as a paoking, during the closing of the 
valve, to entirely prevent any closing, by preventing the water 
from passing from above. But the language of the claim, in 
connection with the descriptive part of the spécification, is 
that the action of the cup-leather as a packing, and its graduai 
movement, permitted by the, slow escape of the waste from 
above it, control the movement of the valve in closing grad- 
ually. 

On the question of novelty, or as- affecting the construc- 
tion of the said third claim, the défendants adduce English 
letters patent No. 8,971, granted to George Hulme for "im- 
provements in water-closets," the spécification of which bears 
date November 27, 1841. But no witness for the défendant 
testifies to the existence in Hulme of wtat is îound in the 
third claim of Carr. There is no cup-leather in Hulme. 
Hulme's device is one for keeping a valve open for any 
required length of time for the supply of water to the basin 
of the water-oloset. He has a bucket with a central poppet- 
yalve. In place of that the défendants use a cup-leather. 

The défendants take the position that the central valve 
alone was old ; that a cup-leather alone wa» old ; that a pop- 
pet-valve, in combination with a cup-leather, was old 5 •■ thai 
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Hulme had a bucket or plunger with a central poppet-valve, 
and a means of regulating the escape of the water from 
above the plunger; that Buch means of escape in the défend- 
ants' apparatus is the same as in Hulme ; and that, in view 
of thèse considérations, the third claim of the Carr re-issue 
must be.limited to the spécial mode of escape shown by Carr. 
But, although the défendants use Hulme's mode of escape, 
they do not use his plunger with its poppet-valve, but use 
instead a cup-leather, and thus use Carr's eombination. It 
is very clear that tbe cup-leather does not hâve the same 
mode of opération as the poppet-valve, and that the points of 
advantage in it must be just the reasons why the défendants 
use it, and do not use the poppet-valve arrangement of 
Hulme in connection with Hulme's mode of escape. Nor 
does it avail to show the prior existence in Kirkwood of a 
mode of regulating tbe supply of water by an arrangement 
for the graduai escape of the water from above the plunger, 
80 long as the arrangement set forth in the third claim of the 
re-isBue is not found in Kirkwood. 

The other paterit sued on is No. 21,734, granted to Freder- 
ick H. Bartholomew, October 12, 1868, for an "improved 
water-closet," and exténded for seven years from October 
12, 1872. The first claim of that patent is alleged to hâve 
been infringed. It is as follows : 

" The use of a drip-box or leak-chamber arrangea above the closet and 
below and around the supply-cock, substantially as described." 

The spécification says that — 
" The nature of the iavention consists in providing for water-closets a 
cistern or drip or leak-chamber, arranged upon the top of or over the 
tank of a closet, and placing a supply-cock within or above said drip-box 
or cistern, so that any waste or drip or leak from the cock shall be con- 
ducted into the trunk, so as to Insure the keeping of the floordry." 

Thé drip-box is shown and described as arranged upon the 
the top plate of the closet by being cast upon the top platé> 
and as having the supply-cock within it ; and it is set forth 
that any leakage about the cock will drop into the closet. 
Thé leakagé from the joints of the supply-cock must fall into 
the drip-box, and thence into the trunk and the soil-pipe, and 
not fall on the floor. The défendants' apparatus bas a trunk 



BLAEE V. m'nAB <fe HANU.N HANUF'g 00. 825 

and a supply-cock, and a drip-box arranged below and around 
the supply-cock, but the drip-box is cast upon the side of the 
trunk near its top, and not upon its top. The drip goes into 
the drip-box, and thence into the trunk and the soil-pipe. 
The question is whether the change of the position of the 
drip-box is formai or substantial, 
It is eontended, for the défendants, — 

That it was not new to hâve a drip-box, or to hav« a pipe for conveying 
away drippings, in machinery, from a drip-box arranged in connection 
with a cock or a valve, or to hâve a drip-cup applied to the valve of a 
water-eloset, the leakage from the valve falling into a saucer and thence 
flnding its way, through a hole, into the inside of the trunk ; that a valve 
on the floor at the foot of the trunk was old, and so was a valve attached 
to the trunk and below its top, and a valve above the top ; that itwas old 
to hâve, in connection with a valve, a drip-pan conducting the drip into 
the soil-pipe at the foot of the trunk, and also to hâve a valve on top of 
the trunk, and a provision, by means of a hoUow arm, for conducting the 
drip into the trunk ; and that, in view of ail this, the flrst claim of the 
Bartholomew patent cannot be held to cover the défendants' drip-cup 
arrangement. 

But the évidence of the plaintiffs' expert as to two water- 
closet drip arrangements, respecting which the défendants 
introduced testimony, namely, that of Kirkup and the Scotch 
closet of NicoU & Harrison, shows that they were nOt like 
either Carr's or the défendants*. In the Turner & Madden 
arrangements the devices were on the floor and the drip ran 
into the soil-pipe below the trunk. No arrangement is shown, 
before Bartholomew, in the same place as bis with référence 
to the other parts of the eloset, and to the work it bas to do, 
and to the supply-cock and to the drip it catches, and doing 
the same work, and catching the same drip, as bis does and 
as the défendants' does. There is nothing in the state of 
the art which requires such a construction to be given to the 
words "above the closet" as will not make the défendants' 
drip-box substantially above the closet, although not cast on 
the cover but on the side, near the top. There is the same 
opération of the same parts, acting in combination with each 
other, and attaining the same resuit. This is the testimony 
of the plaintiflfs' expert, and it is not contradicted. It must, 
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ïh'ereforô, be held that the défendants bave infringed the 
first claim of No. 21,734, 

In à suit before Judge McKennan the validity of tbe frwo 
claims above considered waa isustained ; but, in deciding the 
case, no written opinion waa given. In a suit in Missouri 
against Boisselier and Kupferle, involving the said claims 
and a closet like that of the défendants in thèse cases, the 
bill was dismissed, but on what grounds does not appear 
from the décision of the court. In regard to any supposed 
effect of the decree in that suit, as a bar in favor of the 
défendants in thèse guits, it is sufficient to say that no pro- 
ceedings in that suit are set up in the answers in thèse suits. 

There must be a decree for the plaintiffs as to the above 
claims, and for an account of pro&ts and an ascertainment 
of damages, with costs. 



The C. m. Titus. 
(District Court, S. B. New York. January 22, 1S81.) 
Rbpairing Vbssei< — Hypothecating Cargo— Notice to Ownkk op 

CABQO— SaLTAGB— COLIUBION. 

Where a master aod owner of a canal-boat verbally agreed with the 
libellant to pump her eut and repair her leakg, having run her 
aground to avoid ainking, between Fourth and Fifth streeta, Hoboken, 
where she lay within the Une bf the ends of the piers on a muddy bot- 
tom, and where she could remain, saf ely two or three days without f ur- 
ther damage, and eut of the track of other vessels, the cargo consisting 
of iron, not likely to be injured; and neither of them consulted the 
shipper or consignée, although the master had two days before con- 
tracted with the shipper in New York to deliver the cargo at the Del- 
aware, Lackawanna & Western Railroad dock in Ploboken, and had 
already reported his arrivai to the consignée ; and the libellant, after 
partially completing the worls and moving the boat to the Elysian 
rields, demanded payment of the shipper in New York, but was re- 
fused, the underwriters claiming that the master acted without 
authority ; and the libellant then flnished the work of caulking and 
patching her up, and after procuring from the master a written agree- 
ment for the services, dated back to the day of his employment, and 
a written protest before a notary, also antedated, charging the leak- 
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ing to impropei" Ibading, filedhis libel against both vessel and cargo, 
but voluntarily released the former bef ore decree, and the boat wàs 
afterwards discharged and took other employment withont under- 
going repairs ; 

Héd, that the rule which requires the master to communicatewith 
the owners of the cargo, if practicable, beforc; hypothecating or con- 
tracting for a lien upon it for extraordinary expansés necessary to ena- 
ble hlm to continue the voyage, (î%ejMKa Biake, 16 Blatohf. 472,) ap- 
plies to a service of t^is character ; that the necessity for such services, 
•which in each case is governed by the peculiarcircumstancesattend- 
ing it, was not so pressing or immédiate as to preclude the master in 
this case f rom Consulting the shipper before employing the libellant ; 
and that the latter, who presumably could hâve leamed on inquiry 
■whoand where the shipper or ovynerwas, having failed tomakesuch 
inquiry, is bound by the facts as they were and cannot recover. 

Whether the services in this case can properly be regardcd as salv- 
ftge, query. 

HMjfurther, that as a salvage claim the libellant's demand, which 
was for 96 hours' services, was grossly exaggerated, as the boat could 
hâve been pumped out and made tight in a f ew hours, and that the cir- 
cumstances of the case tend to show collusion between the libellant 
and the owner of the boat prejudicial to the interests of the owner 
of the Cargo, and entitle the libellant's claim against the latter to 
no considération whatever in a court of admirait/, and on this ground 
the libel should be disinissed, with costs 

In Admiralty. 

E. D. McCarthy, for libellant. 

J. A. Bush, for claimant. 

Choate, D. J. This is a libel for salvage against the canal- 
boat C. M. Titus. It is defended only by the owners of 
the cargo. The facts are as foUows: May 22, 1879, one 
William D. Marvel, having his place of business in the eity 
of New York, engaged the canal-boat C. M. Titus to take a 
cargo of iron ore from the steamship Greece, then lying at 
pier 39, North river, (New York,) to Hoboken, to be there 
discharged along-side a railroad dock. This agreement was 
made with the master of the boat at Marvel's office in Nassau 
Street, New York. The master owned the boat. On the 
tweuty-third of May the canal-boat received 135 tons of 
iron ore from the steamship Greece, and her master signed a 
bill of lading therefor, agreeing to deliver the same at the 
"D. L. & W. E. E. dock, Hoboken," along-side, to the order 
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of "L. J. & C. Co." upon payment of freight "as agreed," 
"the dangers of the seas only excepted." This was not a 
full cargo, but the boat was leaking and the master refused 
to take any more. Having received this amount of cargo the 
canal-boat proceeded on the same day to the place of dis- 
charge, and reported at the office of the company to whos© 
order she was consigned. She was obliged to await her turn 
to discharge, and the master found she was leaking so badly 
that he feared she wouldssink if she remained there till she 
could discharge. The cause of her leaking is attributed' by 
the master to the careless and improper way in which her 
cargo was put on board, and to her not being properly trimmed. 
To save her from sinking the master tookher, with her cargo 
on board, to a dock in Hoboken, between Fourth and Fifth 
streets, where he ran her aground at high tide, stern fore- 
most. There she was lying at the time of the rendering of 
the alleged salvage service. She waa within the Une of the 
ends of the piers and not in the track of vessels. ' She was 
lying on a muddy bottom. At high tide she had between 
two and three feet of water in her. The captain and hi» 
wife were able to remain on board, the water not reaching 
the floor of her cabin. Her bows were not submerged at 
high tide. The maater, with the help of some extra hands, 
and with two pumps, was unable to keep her clear of water 
at high tide. She was run aground on Friday, the twenty- 
third of May. On Saturday, the twenty-fourth of May, a 
little after 12 o'clock, the master came over to New York to 
see the libellant and to engage his assistance. The libellant 
is engaged in the business of wrecking and of assisting ves- 
sels in distress, having a vessel equipped with a steam-pump 
and other applianees therefor. In the afternoon of the same 
day, Saturday, the master found the libellant and made an 
agreement with him, verbally, for the use of his vessel and 
steam-pump, with her crew, at the rate of $3.50 an hour. 
The master, before making this agreement, had no commu- 
nication with Marvel, the shipper, nor with the company to 
whose order she was consigned, with référence to the situa- 
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tîoD of the canal-boat. The libellant made the agreement 
with the master without making any inquiries as to who was- 
the owner, shipper, or consignée of the cargo, or where such 
shipper, owner, or consignée was, and without seeing the 
boat, or having any knowledge of her situation except what 
■was reported to him by the master. Having made this ver- 
bal agreement the libellant sent his vessei and steam-pump 
and crew to the canal-boat, and they arrived there about 5 
o'clock Saturday afternoon. She had then been lying there 
about 24 hours. They pumped her out in about two 
hours. They then hauled her higher up and in along-side 
the pier. The pump was kept by her, pumping occasionally. 
On Monday moming they removed her to the Elysian Fields. 
I think, upon the évidence, the reason why they removed her 
was because the libellant had another vessei there which he 
was taking care of , and for which he needed his pump and 
crew. After getting her afloat the libellant's men and the 
master did some caulking, but she still leaked. On Monday 
the master and the libellant went to see the shipper, Marvel, 
and the libellant deihanded that he should pay his bill for the 
use of thepump. The shipper ref erred him to the underwriters 
on the cargo, and the agent of the underwriters took the 
ground that the master had no authority to bind them or the 
owner of the cargo by the agreement made, and refused to 
pay the bill. After seeing them the libellant obtained from 
the master a written contract, signed by the master, dating it 
back to May 24:th, as f oUows : 

"This agreement, made this twenty-fourth day of May, 1879, by and 
between George Donahue, master and owner of the canal-boat C. M. Titus, 
of the first part, and B. R. Lowe, of the city of New York, of the second 
part. The party of the flrst part, in behalf of owmrs, underwriters, and 
ail concerned in both boat and cargo, agrées to pay E. R. Lowe the sum 
of $3.50 perhour for each and every hour that the steara-pump Relief 
is at work on the said canal-boat 0. M. Titus; the said steam-pump 
Relief is to be along-side and keep the said canal-boat afloat until she is 
discharged. The said B. R. Lowe not to be held responsible for any loss 
or damage to boaf and cargo of any nature or kind. Witaesa our hands 
and seals this twenty-fourth day of May, 1879. 

" Geo. Donaetob. 

" E. R. Lowe." 
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After the refuéal of the shippet mi tHe' underwriters to 
settle the bill, thé inaster also, at the suggestion of the libel- 
lant, entered a protest before a notary, having it dated back 
to May 24th, and charging the leaking of the boat to im- 
proper loading and trimming. After other ineffectuai efforts 
to induoe the underwriters to pay his bill, the libellant gave 
orders to his men on Wednesday, May 28tb, to patch the 
canal-boat up, make her tight, and leave her, which they did 
on Wednesday evening. The leak was no longer serions. 
She was afterwards taken to the place of her destination by 
the aid of a tng-boat and discharged. Afterwards, and with- 
out any repairs, she carried a cargo of coal. Before the libel- 
lant left her on Wednesday he had filed his libel against the 
canal-boat and cargo for 96 hours, at $3.50 per hour, making 
$336, coming down to a time later than the filing of the 
libel. There is some testimbny from the libellant's witnesses 
that, in their opinion, the nature of the bottom where the 
canal-boat lay in the dock where she was run aground was 
Buch that she was in danger of sliding off into deep water. 
The évidence, however, to this point is very slight. The 
libellant himself, who testifies to this, did not see her there, 
and his foreman made no such examination as entitled his 
opinion to any weight, and I think the fact is not established. 
She had, at the time of the making of the agreement, lain 
there over two high tides, and was, of course, settling some in 
the mud, aad there is no satisfactory testimony that the bot- 
tom was shelving, so as to render her sliding at ail probable. 

The libellant himself testified that the canal-boat was not 
worth more than |76 as she lay aground, There is no proof 
of the value of the cargo, but it may be assumed to hâve beeu 
worth much more than the boat as she lay. The cargo was 
not damaged by water. The testimony shows that the priée 
named, $3.50 an hour, is a reasonable price for the use of 
the steam-pump and appurtenances ; that if the employment 
is only for a few hours a higher price would "be reasonable. 

On thèse facts I doubt whether the service rendered can 
properly be considered a salvage service; but, even if it waa 
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a «alvage service, the necessity for it was not sô pressing and 
immédiate that the mâster had not ample time and opportu- 
nity to commtmicate with the owner of the cargo before 
calling in the assistance of the libellaiît. The gênerai rule 
tmdoubtedly is that the power of the master to bind or 
hypothecate the cargo for extraordinary expenses, proper or 
necessary to enable him to continue the prosecution of the 
voyage, arises only from the necessity of the case. His 
power over the cargo is primarily io carry it, not to sell or 
hypothecate it. It is an éxigency unprovided for in the con« 
tract of affreightment, -which elothes him with power, as the 
agent of its owner, to sell or bind it as security for extraordi- 
nary expenses in the prosecution of the voyage. And on 
this ground, if it be practicable under the circumstances in 
•ttrhich he is placed, the master is bound to communicate 
with the owners of the cargo before he can hypothecate it^ 
or incur such expenses as will give a lien on the cargo. The 
JvXia Blake, and cases cited, 16 Blatchf. 472. 

I see no reason why this principle should not apply to a 
service of this character under the circumstances in which 
this master was placed. His boat was in no appréciable 
présent péril. The caïgo was one not liable to be damaged 
by sait water. The boat could lie where she was in entire 
safety for two or three days without being liable to further 
damage. She was not sunk in a navigable chaunel, as in the 
case of The John C. Churchill, -1 Bent, 343» 

The libellant, having made no inquiries, is bound by the 
facts as they were. It is to be presumed that if he had 
inquired he would hâve leamed who and where the owner of 
the cargo was. No doubt there are f requently cases of sunken 
or sinking canal-boats where the necessity for aid both to 
boat and cargo is so pressing as not to admit of communica- 
tion with the owners of the cargo before engaging assistance, 
though they be close at hand, — cases where any delay involves 
the risk of damage. In such cases the master's power to act 
as agent of the owner of the cargo arises, and it is his duty 
to act,at once. Every case dépends on its own circumstances. 
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ànd this îs not suoh a case. Even if this was a salvage case 
the- boat and her cargo were reeoued from the péril, or conld 
haTO been so rescued in a few hours. She would hâve been 
perfectly safe if the patchiùg and caulking finally done on 
Wednesday had been done on Sunday or Monday moming. 
As a salvage claim the libellant's demaud bas been grossly 
exaggerated. He contrived, with the aid of the master, an 
antedated agreement to sustain bis claim after it was dis- 
puted ; and instead of " doing wbat he now prétends was nec- 
essary to make the salvage service complète at once, he 
delayed doing it till he could, if possible, coerce the owner of 
the cargo into compliance with an unreasonable demand. 
He is apparently acting with the owner of the boat to throw 
the expansé whoUy on the owner of the cargo. 

Although the boat was also attached on the process, she 
has been voluntarily released, and no decree has been entered 
against her. The circumstanees tend to show collusion 
between the owner of the boat and the libellant, although 
they deny any understanding prejudicial to the interests ôf 
the owner of the, cargo. The acts of both thèse parties hâve 
been highly prejudicial to those interests. If the libellant 
ever had a claim for salvage he is entitled to no considéra- 
tion therefor in a court of admiralty, but has forfeited bis 
right to enforee it against the property. The Lady Worsley, 
2Spinks, 266. 

Libel dismissed, with oosts. 
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Hdthbino ». Bousquet and othejrs. 

lOirmit Court, D. Ima. May 11, 1881.) 

1. Public Opfickb — Conthact — Liabilitt. 

Suit being brought against the members of the board of supervis- 
ors of Marion county for a reward publioly ofEered " by order of the 
board ol supervisors. H. D. Lucas, chairman,"— Md ; 

(1) That the ofler clearly appeared to hâve been made by the défend- 
ants in their ofllcial capacity, and not as individuala. 

(2) That their authority to make contract being a matter of law, 
plaintiffs had notice of their want of authority, and could not there- 
fore hold the défendants personally llable. 

Demurrer. 

McCbaby, C. J . This is an action to recover the sum of 

$5,000, which the défendants, whowere members of the board 

of supervisors of Marion county, offered as a reward for the 

appréhension and conviction of the robbers of the treasury 

of that county. The question is before us upon a demurrer 

to the pétition. The plaintiff claims to recover upon two 

grounds : 

(1) That the défendants ofEered the reward as individuals, and not in 
their oflScial capacity as supervisors, and tliat, consequently, the contract 
upon which the plaintiff counts is a personal contract, binding upon the 
défendants as individuals. (2) That if the défendants assumed to bind the 
county of Marion by the ofifer of the reward in question, they tran- 
scended their authority as supervisors, and therefore, by the law of agency, 
becaine themselves personally bound to perfonn the contract. 

The action eannot, in our judgment, be maintained on the 
first ground because the undertaking as set out in the péti- 
tion does not admit of the construction that it was the in- 
tention of the parties that the défendants should be person- 
ally bound to pay the offered reward. It is perfectly clear 
that the offer wag made by the défendants in their officiai 
capacity, and that it must hâve been so understood by both 
parties. The averments of the petitioner are — 

That the défendants were the legally-elected and acting board of super- 
visors of Marion county ; that on the tenth of October the défendants, 
assuming to act for said county, but without authority, caused to be pub- 
lished and circulated a certain circular letter in the following words : 
v.7,no.l0— 53 
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"MAKION COUKTT TBBASmiT EOBBBBT. 

" On Thursday, the tenth day of October, 1876, at 7 o'clock p. m., the 
treasury of Marién county ivaà robbed of about $12,000. The deed was 
committed by two men with black velvet masks, etc. [Hère follows a 
description of the men. ] Five thousand dollars for the arrest and convic- 
tion of the thieves. I^ive thousand dollars additional reward will be paid 
for the recovery of the money. 

" By order of the board of supèrvisors, 

" H. D. Lucas, Chairman." 

There is no ambiguity in this paper. Thefe is nothing in 
it open to interprétation. It purports to be not the act of 
the individual members of the board. It is signed by the 
défendant Lucas as chairman of the board of supèrvisors, 
and in express terms "by order of the board of supèrvisors." 
The offered reward related to a public, not a private, matter. 
Thèse défendants had no more interest as mère individuala 
in the arrest and conviction of the offenders than any other 
citizen. HoW is it possible that the plaintiffs could hâve 
misûnderstood the offer as a proposition of mère individual 
ôitizens to make themselves personally responsible for so 
large a sum, in the face of express terms showing that they 
were acting by order of the board of supèrvisors and there- 
fore as mère représentatives of the board ? What possible 
terms could thèse défendants hâve used to show more explic- 
itly that they made the offer in their représentative capacity 
as public officers, than the words they did use, "by order of 
the board of supèrvisors?" No averment in pleading can 
change the purport of thèse wordà, and the court cannot by 
construction do violence to their plain meaning. The plain- 
tiff côuld not bave understood that the défendant Lucas, in 
signing a paper as chairman and by order of the board, meant 
what lie did not say, namely: that he offered the reward 
without the order of the board, and as an individual, upon 
bis pei^ônal responsibility. The intention of the parties to 
this contract is not to be mistaken, and its construction must 
foUow the intention. 

The décisions of the suprême court of lowa to the effect 
that the board of supèrvisors bave no autbority to offer such 
% reward had not been made when the reward was offered 
and acted upon. Both parties, doubtless, acted under a mis- 
take of law. It was very natural that they should both sup- 
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pose that the authority existed in the board to make the 
ôffer, and they, no doubt, both intended that the county of 
Marion should be bound by it. Having made the contract 
With this intent, the plaintiflF cannot now convert it into a 
contract with the défendants personally. The plaintiff can- 
not make a contract with one party and count upon it in 
pleading as a contract with another and différent party. 
Howk V. Manon County, 48 lowa, 472. 

Can the action be maintained upon the second ground 
stated above? It is clear that the second ground, like the 
first, is untenable. When an agent makes a contract in the 
name of his principal, but without authority, he binds him- 
self, for the reason that if the agent is not bound there is no 
one to respond to the third contracting party. If, in such 
case, the agent were not bound, his] act in representing him- 
self to hâve authority would operate as a fraud upon the 
other contracting party. But if, in such case, the agent were 
to tell the third contracting party that he had no authority 
to bind the principal, it would be the foUy of the other con- 
tracting party to enter into such a contract, and he could 
not claim to be defrauded. Neither could he count upon a 
contract against the agent, because that would be contrary 
to the very terms and the manifest intent of the contract. 
He would hâve to lie on the bed which he made for himself, 
with his eyes open. The law does not aim to relieve a party 
against the conséquences of his own folly. The case before 
us stands upon this principle. The board of supervisors had 
no authority by law to make the contract on which the 
plaintiff relies in this action. The plaintiff was bound to 
know the law, and we must proceed, therefore, upon the 
assumption that he did, when he acoepted the offer and per- 
formed the service, know that the board had no authority to 
offer the reward. The offer was ultra vires. The plaintiff 
knew it. It was his own folly to accept such an offer. He 
cannot claim that he was misled or deoeived, and the court 
cannot relieve him. 

It has been frequently decided in this and other statea 
that where a public officer makes a contract ultra vires, the 
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party contracting "with him cannot hold the public officer 
responsible as an agent acting without authority. This doc- 
trine bas been laid down upon the express ground of the 
third contracting party's kuowledge when entering into the 
contract of the public agent's want of authority. McCv/rdy 
V. Rogers, 21 Wis. 197; Birchard v. Warren County, 31 lowa, 
389; Boardman v. Hayne, 29 lowa, 339. 

In the great county bond litigation which lately agitated 
the courts of this state, it was never claimed that the county 
officers who had, as decided by the suprême court of lowa, 
acted ultra vires in issuing the bonds, were themselves per> 
Bonally liable as agents contracting without authority. 

It bas been suggested that the défendants offered the 
reward without any formai meeting and resolution of the 
board authorizing it. This would be material if there had 
been any statutory authority empowering the board, at a reg- 
ular or oalled Session, to offer the reward in question; but 
einee if at an authorized session a resolution of the board 
offering the reward would bave been utterly without author- 
ity and void, it can make no kind of différence that the 
défendants acted without such formai meeting and author- 
ity. If there had been statutory authority, and the défend- 
ants had acted, in offering the reward, without actual author- 
ity conferred by the board, the plaintiff could charge them 
upon the contract as agents acting without or transcending 
their authority, because in that case the want of authority 
depending on a matter of fact, not law, notice of the absence 
of power to make the contract oould not be imputed to the 
plaintiff. 

Pemurrer sustained* 
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National Shob & Leathbr Bank of Aubuen, and othera, 
V. Small, Assignée, etc., and others. 

(District Court, V. Maine. June, 1881.) 

1. Negotiabu! PAPEE—HoLDBE&—SirBBoaATioN—lNDOKSEBS— Chat- 

tel MOETGAOE — iNSOLVBNCr. 

Where the makers and indorsers of negotiable paper are insolvent, 
the holders thereof may, upon the principle of subrogation, avail 
themselves of the rights of such indorsers arising under a ohattel 
mortgage given them by the makers to secure them against loss 
because of their liability as indorsers. 

2. Chatted Moetgagb dp Aptee-Acquieed PEOPEETr— Moetgagbes 

— QBNEBAIi CeEDITOBS. 

In equity the right of mortgagees in after-aoquired property under 
a chattel mortgage covering such property, as well as stock in haud, is 
superior to that of gênerai creditors of the insolvent mortgagors. 

3. SamE— NeGIiECTIHG to RBCOED BEFOEE the INSOLVENCT of THE 

MOBTGAGOES. 

This right is not def eated by the neglect of the mortgagees to record 
their mortgage before the mortgagors became insolvent. 

In Equity. 

Wehb é Haskell, for plaintiffs. 

Wm. L. Putnam, for défendants. 

Fox, D. J. This bill is instituted by two national banks 
located in Androscoggin county, in this district, against L. 
L. Small, the assignée, under the insolvent law of this state, 
of the estâtes of Joshua M. and Mary A. Wagg, and Nathan- 
iel I. Jordan, assignée of Samuel P. Irving and Hartwell K. 
Wagg, eopartners in the shoe business at Auburn, under the 
style of Irving & Wagg, praying to be subrogated to the 
rights of Joshua M. and Mary A. Wagg under a certain 
chattel mortgage made and executed to them by Irving & 
Wagg on the tenth of July, A. D. 1879, to secure said Joshua 
M. and Mary A. Wagg the payment of certain sums loaned 
by them to Irving & Wagg, and also to save them harmless 
from ail liability on account of any indorsements made or to 
be made by them for the benefit of said Irving & Wagg; the 
complainants having afterwards discounted for Irving & 
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Wagg theîr notes, indorsed by Joshua M. and Mary A.. 

Wagg, upon which they are chargeable as joint promisors, 

and which are overdue and unpaid. The holders of certain 

otber notes of Irving & Wagg, upon whieh Joshua M. and 

Mary A. Wagg are liable as indorsers, are also made parties 

défendant to this proceeding. 

The assignée of Irving & Wagg appears, and in his answer 

admits — 

That the claimants are thé holders of the " paper of Irving & Wagg, as 
set forth in their bill ; that a inortgage was made by them to Joshua M. 
and Mary A. Wagg, but that said mortgage was not recorded until 
August, 1881, and that at the time of its exécution [as he allèges] it was 
fraudulentJy agreed by the parties to said mortgage that, notwithstand- 
ing said mortgage was to be given as aforesaid, it sbould be held secret, 
and should not be recorded; that Irving & Wagg might nevertheless 
continue manufacturing and purcbasing on crédit to be obtained from 
parties who would be ignorant of the existence of said mortgage, and 
who would rely on said property as unencumbered for the payment of the 
debts to be so contracted, and that in the event said Irving & Wagg 
should at any future time become insolvent, said mortgage should be put 
upon record, and said future creditors thus deprived of the means of 
obtaining payment of their several debts ; that in pursuance of this fraud- 
ulent agreement the mortgage was kept secret, and Irving & Wagg con- 
tinued in business, purcbasing on crédit from parties who gave crédit to 
them mainly on the fact that their property was unencumbered' prop- 
erty." 

It appears that Irving & Wagg failed July 13, 1880, owing 
nearly $20,000, the most, if not ail, of which debts wera 
ineurred subséquent to the giving of the mortgage. The 
mortgage purports to convey aU the stock, — 

" Raw or in process of manufacture, now in their shop, wlth ail tha 
machinery and furniture, and other personal property of whatever de- 
scription, belonging to the mortgagees, now in their shop ; also ail stock 
and materials now on hand, or which may be hereafter purchased by us 
and put into said shop for the purpose of being manufactured iato boots 
and shoes." 

The condition of the mortgage is — 

•• That if said Irving & Wagg shall well and truly indemnify and sava 
harmiess said Joshua M. and Mary A. Wagg from and against any and 
ail liability to which they or either of them may be subjected by reason 
of having indorsed a certain promissory note of even date herewlth, 
given by said Irving & Wagg to John W. May, for the sum of $600, pay- 
able in one year, with interest semi-annually at 7 per cent., and shall 
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also pay to said Joshua M. and Mary A. Wagg, or to either of them, any 
and ail moneys which they, or either of them, may hereaftèr loan to said 
flrm, and shall also save them hannless from liability on any note or 
notes hereaftèr indorsed by them for the benefit of said flrm, and shall 
keep said property insured in the sum of at least $2,000, for tlie beneflt of 
said Joshua M. and Mary A. Wagg, then this bill of sale should he void." 

May is one of the défendants, and so is James S. Jordan, 
•who subsequently loaned $1,000 to Irving & Wagg on their 
notes, indorsed by Joshua M. and Mary A. Wagg. 

It is shown that Irving & Wagg commenced business in 
May, 1879, with a capital only of some $700, borrowed of 
Joshua M. Wagg by his son, Hartwell, who was a member of 
the firm. In July, the firm being in need of money, Hart- 
well K. Wagg applied to John W. May for a loan of $600, 
proposing to give the note of the firm, indorsed by his father 
and mother, saying that he intended to secure them for this 
and any other liabilities they might afterwards incur by a 
mortgage of the firm property. Hartwell soon after informed 
his father what he proposed doing, and that he would give 
him the contemplated seeurity, which should also cover 
about $900 previously loaned by the father. The father 
assented to the arrangements, and when spoken to by May 
about it, told him "to make it ail right so as to secure them," 
authorizing him to take the mortgage and keep it for him 
till he called for it. May theréupon made the $600 loan to 
the firm, taking their note, indorsed by Joshua M. and Mary 
A. Wagg. This mortgage was signed by Irving & Wagg, in 
the présence of May, and witnessed by him. From ail the 
testimony I am satisfied that, at that time, the mortgagors 
expected that the mortgage would not be immediately re- 
corded; but as it would injure their crédit, and they then 
hoped to continue in business, they intended it should be on 
that account withheld from the record for the time being, 
and were to be informed when it was placed on record. 

Irving's testimony is "that Hartwell Wagg agreed with 
him, at the time he signed the mortgage, that the mortgage 
should not then go on record, as it would affect their crédit, 
and that he should be informed when it should be put 
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on record." Hartwell Wagg, in his exaraination, also states 
"it was tept from record until August, 1880, to help the 
crédit of Irving & Wagg." There can be no doubt, there- 
fore, that the mortgagors expected that the mortgage -would 
not be recorded immediately, and were apprehensive of seri- 
ons conséquences to their crédit if it should be done. What- 
ever might hâve been the expectations of the mortgagors in 
this behalf, and however fraudaient may hâve been their 
purpose and design, the rights of the mortgagees — there 
having been a complète exécution and delivery of the instru- 
ment by its makers to May, for the benefit of the mort- 
gagees, and having subsequently incurred liabilities as 
indorsers, within the condition of the mortgage, to the 
amount of near $4,000 — are not to be impaired by fraud- 
ulent purposes of the mortgagors, unless the mortgagees 
in some way became parties thereto and assented to such 
fraudulent purpose. This is most positively and directly 
denied by both of the mortgagees, who assert that nothing 
was ever said, by either of them, about withholding the mort- 
gage from record; that they never made any such agree- 
ment with either Irving or Wagg, and never had any such 
understanding, but were at fuU liberty to record the same 
at iany moment; and in this respect thèse statements are 
corroborated by the testîmony of May, who déclares that he 
never made any such agreement, and that, at the time the 
mortgage was executed and delivered to him by the mort- 
gagors, there was nothing said about not recording it ; that 
after the instrument was completed, in a day or two, he 
informed Joshua M. Wagg he held the paper for him, and his 
impression is that he told him it should be recorded, to 
which Joshua made answer for him to keep it, and he would 
call for it. 

It is claimed that if it should be conceded that the mort- 
gagees were not personally parties to an agreement not to 
record the mortgage, that they are still to be held charge- 
able by reason of the arrangement to this effect between the 
mortgagors thereby to sustain their crédit and defraud sub- 
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sequent ereditors; that Hartwell was the agent of the mort- 
gagors in procuring the mortgage from the firm, and that 
whatever fraud was contemplated by the firm, and whatever 
was done by them in accomplishing it, must be held commit- 
ted by their agent in obtaining the mortgage, and is as fatal 
to their rights as if they themselves had personally partioi- 
pated in the transaction, The évidence, however, fails to 
eàtablish any sueh agency or authority of Hartwell thus to 
act in behalf of Mb parents. It doea not appear that he had 
authority in their behalf to procui*e the mortgage and enter 
into any agreement or understanding that they would with- 
hold the mortgage from record. When he applîed to May 
for the loan of $600, he told him he- would procure the 
indorsement of his parents, and would secure them for this 
and any other liabilities they might incur for the firm,' and 
he afterwards so informed his fathér. But May, and not 
Hartwell Wagg, wàs the agent of the mortgagees to reçoive 
delivery of the mortgage, and he was expressly instructed by 
Joshua M. Wagg "to make it ail right so as to secure them," 
and was further directed "to take the mortgage and keep it 
for him;" and May says the mortgage was executed and 
delivered to him by the mortgagors, nothing being said about 
its being kept from registry, The mortgage, therefore, was 
a complète and perfect instrument, which the mortgagees 
could record at any moment that they deemed it for their 
interest so to do. Such are the averments in the answers,. 
and they are fuUy sustained by the weight of the évidence. 
Some circumstances are relied upon as in conflict with th& 
answers, but they are of little moment, and should hâve na 
effect to control the sworn statements of the mortgageea 
found in their answers to the bill, and their testimony as 
witnesses. The charge, therefore, in the bill, that there was 
an agreement that the mortgage should be withheld from 
record and kept secret, and thereby a fraudulent crédit 
obtained for the mortgagors, is not sustained by the testi- 
mony, and the case is simply one where a party has negli- 
gently failed to record his mortgage until his debtors had 
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become insolvent, and falls within tlie principle sactioned by 
tbe United Statea suprême court in Sawyer v. Turpin, 91 
U. S. 121. 

It is urged that if the court is not satisfied that there was 
an agreement by the parties thereto to withhold the mort- 
gage from record, still in fact the resuit has been to give the 
mortgagors a false crédit, — to hold them out, to those who 
were dealing with them, as being the absolute owners of their 
shop without incumbrance, — and that injustice will resuit to 
those who had since dealt with them on crédit if the property 
la allowed to pass under the mortgage, and is not distributed 
equally among ail the firm creditors; that the leading rule 
in equity is that a party who asks equity must do equity; 
and as by the décisions in this state after-acquired personal 
property does not at law pass under a mortgage, although 
such may be its purport, and thèse complainants are com- 
pelled to corne into equity for relief, they should not be 
allowed to appropriate the stock purchased since the mort- 
gage, but the samo in justice and equity ought to be dis- 
tributed pro rata among ail the creditors. But a complète 
answer to this view is that the mortgagees, not having had 
any fraudulent intent in not recording their mortgage, the 
assignée in insolvency of the mortgagors acquired no greater 
equity than the insolvents had after giving the mortgage; 
and having expressly stipulated by their mortgage that any 
property they should afterwards acquire should pass to the 
mortgagees, and b,e held by them as security, the mortgagees 
thereby acquired a greater equity to appropriate such after- 
acquired property to their security, if occasion should arise, 
than the gênerai creditors who were without contract for 
any security. 

Fraud not being established, the case must be governed 
by MitcheU t. Winslow, 2 Story, and the mortgagees must 
be held to bave acquired, by the terms of their mortgage, a 
better right to the after-acquired property than the gênerai 
creditors of the insolvent, and of this security the holders of 
the paper from liability on which the mortgage was intended 
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as a protection, when the makers and indorsers are insolvent, 
can avail themsélves upbn the principle of subrogation, as 
was decided by this court in Matthews v. Abbott, November, 
1878. 
Decree for complainant. 



United States v. Kellum. 

{Ovrcuit Court, 8. D. Mw YorJù. July, 1881.) 

1. PsocuRiNS Seahbh — Employmest — Sectioh 4609, Rbv. St.— Coh- 

BTBUCTION. 

Section 4609, Rev. St. , providing a penalty for receiving any greater 
rémunération than autborized by law for procuring seamen omploy- 
ment, is not applicable to seamea for whom employment ia procured 
upon a foreign vessel. 
Same— Sbction 4610, Rev. St.— Construction. 

Section 4610, Rev. St., relative to the procédure for enforcing the 
penalties authorized by the preceding section, was designed to permit 
a civil action for the penalties with gtMii criminal procednre in 
enforcing the judgment, and an action thereon is properly brought ia 
the name of the United States as the party plaintifl 

Motion for New Trial. 

A. R. Conkling, Asst. Dist. Att'y, for plaintiff. 

Erastus Cooke, for défendant. 

Wallaoe, D. J. The questions which were formally rnled 

against the défendant, upon the trial, with a view to a more 

careful subséquent considération are now presented by a 

.motion for a new trial. The action is for debt, to recover 

penalties given by section 4609, Eev. St., v?hich reads as fol- 

lows : 

"If any person shall demand or receive, either directly or indirectly, 
from any seaman, or other person seeking employment as a seaman, or 
from any person on his behalf, any rémunération whatever other than 
the fées hereby authorized, for providing him with employaient, he shall, 
for every such offence, be liable to a penalty of not môre than $100." ' 

Thé proof in support of several of the counts of the décla- 
ration was that the défendant received rémunération for pro- 
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viding employment to the seamen upon a foreign vessel, ana 
it is lusisted that the verdict on thèse counts cannot be up- 
held beeause the statute does not assume to regulate the 
employment of seamen in any other than American vessels, 
and does not apply when employment is provided for the sea- 
men upon a foreign vessel. The section was originally sec- 
tion 11 of the act of June 7, 1872, and was evidently intended 
to supplément sections 7 and 8 of that act so as to protect 
seamen, not only from extortion on the part of officiais to 
whom was committed the supervison of the shipping of sea- 
men, but also from the interférence of interlopers for gain in 
the transaction. The title of the act, which is for "the 
appointaient of shipping cpmmissioners * * * to 
superintend the shipping and discharge of seamen en^aged 
in mer.chant ships belonging to the ; United States, and for 
the future protection of seamen," affords some évidence of 
the législative intent ; the sévirai sections of the act, which 
throughout are consistent with the title, contemplate a sur- 
ve^l^nqeby American oflScial^ pf American vessels; and the 
définition in section 66, for the purposes of the act, of a 
sèaifiàn as a person employed or engaged to serve in any 
capacity "upon any ship belonging to any citizen of the United 
States," — allconeur to demonstrate the scheme and scope of 
the act as designed to secure protection of seamen in Amer- 
ican ships throughout the hiring, service, and discharge of 
such seamen. While section 4609 is broad eîiough, standing 
alone, to include a case where rémunération is exacted for 
providing a seaman with employment in a foreign ship, it 
muet be read in pari materia, and as a pénal statute must 
notbe extended beyond the fair purview of the législation of 
T^hich it is a part. 

The further point is made for the défendant that the action 
is improperly brought in the name of the United States, and 
that the district attorney, and not the United States, is the 
proper party plaintiff. 

Section 4610, under which this action is brought, reads as 
follows: 
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"Ail penalties and forfeitures imposed by this title, for th&'recovery 
■whereof no spécifie mode is hereinhefore provided, may be recovered, with 
costs, in any circuit court of the United States, at the suit of any district 
attorney of the United States, or at the suit of any person by information 
to any district attorney in any part of the United 8tates, where or near 
to where the oflence is committed or the ofEender is found ; and if a 
conviction is had, and the sum Imposed as a penalty by the court is not 
paid, either immediately after the conviction, or within such period as 
the court at the time of the conviction appoints, it shall be lawful for the 
court to commit the oflEender to prison, there to be imprisoned for the 
term hereinbefore provided in case of such ofEence — the commitment 
to be terminable upon payment of the amount and costs ; and ail penal- 
ties and forfeitures mentioned in this title, for which no spécial applica- 
tion is provided, shall, when recovered; be paid and applied in manner 
f oUowing : So much as the court shall détermine, and the residue ahall 
be paid to the court and be remitted, from time to time, by order of the 
judge to the treasury of the United States, and appropriated as provided 
for in section 4545 : provided, always, that it shall be lawful for the court, 
before which any proceeding shall be instituted for the recovery of any 
pecuniary penalty imposed by this act, to mitigateor reduce such penalty 
as to such court shall appear just and reasonable; but no such penalty 
shall be reduced to less than one-third of its original amount ; providea, 
ako, that ail proceedings so to be instituted shall hé commenced within 
two years next after the commission of the oflence, if the same shall hâve 
been committed at or beyond the Cape of Good Hope or Cape Horn, or. 
within one year if committed elsewhere, or within two months after 
the retum of the oflender atd the complaining party to the United 
States; and there shall be no' appeal from any décision of any of the 
circuit courts, unless the amount sued for exceeds the sum of $500," 

It is quite difficult to détermine what this section means. 
There is much to indicate that a criminal proceeding is con- 
teinplated. It provides that upon a "conviction" the cOurt 
shall impose the penalty, or if the sum imposed as a penalty 
18 not paid, the offender is to be committed to prison. Thèse 
are the incidents of a criminal trial, where the juryfinds the 
gênerai verdict of guilty and the court, in imposîng sentence, 
exercises the discrétion authorized by the statute. On the 
other hand, if a criminal proceeding were intended the sec- 
tion is whoUy unnecessary, beeause, where no other proceed- 
ing is designated in a statute which prohibits specified acta 
affecting the public we]l-being and prescribes a penalty, the 
prohibited acts are misdemeanors, and the appropriate pro» 
ceeding to enforce the penalty is by indictment. And that 
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the section does not contemplate a criminal proceeding ia 
apparent from the clause relating to an appeal, which limita 
the right to appeal and thereby assumes that an appeal lies. 
At the time the act was passed there was no review in crimi- 
nal cases. An appeal is the method of review in equity and 
admiralty causes. In criminal cases it is by writ of error, 
as also in civil actions at law. 

The provision relating to an appeal is characterized by the 
same disregard of the accurate signification of légal terms 
which prevails throughout the section, but as there could be 
no review in criminal cases il was evidently intended to refer 
to a review by any procédure appropriate in civil cases. The 
same disregard of the technical meaning of language is ap- 
parent in the terms whereby the bringing of a suit by a dis- 
trict attomey is authorized. The opening portion of the sec- 
tion evidently refers to the bringing of a civil suit for the 
"recovery" of the penalty, and it cannot be believed that oon- 
gress intended the district attomey to be the plaintiff of rec- 
ord, and consequently personally liable to the défendant for 
costs in case he fails in the action. Such a requirement 
would be very apt to dampen the ardor and chill the courage 
of a prosecuting officer. It would discourage the prosecution 
of violations of the law. It would require a district attor- 
ney to assume a liability unreasonably and unjustly, and 
expose him to embarrassments quite inconsistent with bis 
duties and dignity as a prosecutipg officer of the govern- 
ment. 

That the suit is not to be the suit of the district attorney 
is also clearly inferable from the provision of the section, 
whereby the amount, when recovered, does not belong to the 
district attorney, but to the United States ; and although the 
language would seem to give the right of action to the dis- 
trict attorney, it would appear, from the language used.when 
the suit is brought at the instance of an informer, that the 
words "at the suit of the district attorney" are not used in 
their technical sensé, but mean at the instance or at the 
procurement of the person who institutes the suit. Without 



NEW HAV^N, ETC., SAW-MILL 00. V. BECURITY INS. 00. SéT 

being at ail confident that I correctly appreciate the meaning 
ôif tbis remarkable statute, my conclusion is that in attempt- 
ing to mark out the procédure for enforcing the penalties 
authorized by the several preeeding sections of the act it was ''■ 
designed to permit a civil action for the penalties with quasi 
criminal procédure in enforcing the judgment. The action, 
therefore, was properly brought in the name of the United 
States as the party plaintiff. 

Inasmach as the verdict was iù part predicated upon proof 
that the rémunération exacted by the défendant was received 
for providing seamen with employment in foreign ships, theré 
niust be a new trial. 



New Haven Stbam Saw-Mill Co. z>. Seoubitt Ins. Co. 

(District Court, D. Vonnédieut. June 25, 1881.) 

1. Marine Poucr— "Atlantic Coast "— Gonstkuction. 

A marine policy of insurance was issued on a vessel "to be 
employed in the coasting trade on the United States Atlantic coast ; 
pennitted to use gulf porta net west of New Orléans," in which the' 
assured warranted net to use ports and places in Texas, except Gai- 
veston, nor foreign ports and places in, the Gulf of Mexico. The ves- 
sel was lost in the Gulf of Mexico, west of New Orléans, while on a 
voyage from Maine to Morgan City, Louisiana, a place west of New 
Orléans. Hdd : 

(1) That the meaning of the policy was that the vesael was to be 
employed on the United States Atlantic coast, which was the coast of 
the Atlantic océan, and not the Gulf of Mexico. 

(2) That the permission to use' gulf ports not west of New Orléans, 
did not extend the coasting trade through the gulf, and the vessel 
was, therefore, upon a voyage not permitted by the tenns of the pol- 
icy, and the assiired could not recover. 

Louis H. Bristol and Henry Stoddard, for plaintiff. 

John W. Alling, for défendant. 

Shipmah, D. J. This is an action upon a policy of marine 
insurance. The agreed statemènt of facts shows that the 
only question in the case is whether the wrecked veôÊfel was 
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upon a voyage not permitted by the terms of the policy. In 
the printed part of the policy, the assured warranted that it 
would not use (among numerpus other speciâed ports and 
places) ports and places in Texas, except Galveston, nor for- 
eign ports and places in the Grulf of Mexico. By the written 
mémorandum on the margin, the vessel was to be employed 
in the coasting trade on the United States Atlantic coast, 
and was permitted to use gulf ports not west of New Or- 
léans. The vessel was lost in the gulf of Mexico, west of 
New Orléans, not far from Morgan City, in Louisiana, while 
on her voyage to that place ,fro.m Maine. Morgan City is west 
of New Orléans. It is hardly denied that the written part 
of the policy contains the substance of the contract in regard 
to the voyages, the périls of which were insured against. 

The plaintiff insists that coasting trade on the United 
States Atlantic coast means trade from Maine to Texas, and 
that the permission to use ports in the Gulf of Mexico meant 
a permission to use f oreign ports ; and that if the vessel was 
prohibited from nsing any gulf ports west of New Orléans 
she was not using such port at the time of her injury, and 
although she might hâve been intending to use a prohibited 
port, Buch intent does not avoid the policy. Snow v. Colum- 
bia Ins. Co. 48 N. Y. 624. It may be admitted that if the 
vessel was permitted to be employed in the coasting trade 
between Maine and Texas, the implied refusai to use ports 
not west of New Orléans would not affect the présent case, 
because at the time of the loss she had not used and was not 
using such a port. 

The défendant insists that the vessel was to be employed 
ordinarily on the United States Atlantic coast between Maine 
and Florida, with a permit to use gulf ports not west of New 
Orléans, and that in any event her voyages were limited to 
points on the Atlantic coat, and in the gulf not west of New 
Orléans. 

The language of the policy is: "To be employed in the 
coasting trade on the United States Atlantic coast ; permitted 
to use gulf ports not west of New Orléans." If the coasting 



UNITBa) STATES «. MILLINGEE. 849 

trade was through the Gulf of Mexico, what necessity -was 
there for the permission to use gulf ports ? It might be nat- 
ural to exclude dangerous ports, but if the vessel was author- 
ized to coast through the gulf, the permission to use ports is 
unnecessary. Again, if the coasting trade upon the United 
States Atlantic coast necessarily implies voyages through the 
gulf, why was the permit given to use any ports not West of 
New Orléans, when thèse United States gulf iports had never 
been excluded in the printed part of the policy ? The fact 
that the vessel is to be a coaster on the United States Atlantic 
coast, coupled with a permit to use certain ports in the gulf, 
indicates that without the permit the vessel could not go into 
the gulf. The permit apparently enlarges the préviôus lim- 
itation, espeeially as domestic ports not wôst of New Orléans 
had never been excladed. The meaning of the written mém- 
orandum was that the vessel was to be employed on the 
United States Atlantic coast, which was the coast of the 
Atlantic océan, and not of the Gulf of Mexico; but that, if 
necessity or occasion required, she was to be permitted to go 
into the Gulf of Mexico and use the ports not west of . New 
Orléans, but not that her coasting trade was thereby to be 
extended through the gulf. When she was engaged in trans- 
porting a cargo from Maine to Morgan City, she was not in 
the Atlantic coasting trade, but upon a voyage outside of the 
terme of the contract. 
Let judgment be entered for the défendant. 



Uhitbd States v. Millinger and othera. 
{Cireuit Court, S. B. N&e York. February 2, 1880.) 

JUDaMBNT — MiSTAKB. 

The court has power to open a judgmeiît rendered upon default for 
the purpose of correcting errors of fact m the amount of the judgment 
arising from the inadvertent omission of the plaintifE to give crédits 
and allow payments made by the défendant, or out of his property, 
upon the plaintifE'a claim, which should hâve been deducted at the 
time of the assessment of damages. 
v.7,no.l0— 5é 



850 FEDKHAL REPOETEB, 

E. B. mil, Aflst. Dist. Att'y, for the United States. 

Roger M. Sherman, for défendants. 

Shipman, D. J. The default in this case was taken in the 
year 1872, and judgment was thereupon rendered against the 
défendants. The only tenable reason for opening the judg- 
ment is that, in the assessment of damages, crédits were 
omitted from the amount of the plaintiff's original claim, 
presumably by inadvertence and mistake. The court has 
power to open a judgment rendered upon default for the pur- 
pose of correcting errors of fact in the amount of the judg- 
ment, arising from the inadvertent omission of the plaintiff 
to give crédits and allow payments made by the défendant, 
or out of his property, upon the claim of the plaintiff, which 
should hâve been deducted at the time of the assessment of 
damages. Crookes v. Maxwell, 6 Blatchf. 468. The défend- 
ant is open to the charge of lâches, (Avery v. 17. S. 12 Wall. 
304,) but, under ail the circumstances of the case, I am 
inclined to open the judgment for one purpose only. The 
judgment is opened only for the purpose of a re-assessment 
of damages, and of allowing the défendant to give évidence 
of payments made by MilUnger, or out of his property, which 
should hâve been allowed and hâve been deducted from the 
face of the assessment, but not for the purpose of giving évi- 
dence of other defences to the plaintiff's claim than those of 
payments which had been made by Millinger, or by MUlin- 
ger's property, upon the assessment prior to the date of the 
judgment. 

Let there be a référence to ascertain and report the amount 
of such payments thus inadvertently omitted in the compu- 
tation of the amount due at the date of the judgment. 
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GlafijIN and others v. Flbtchbr and another. 
{Circuit Court, D. Indiana, May 31, 1881.) 

1. Action— Reai Pabtt— Judgment. 

Extrinsic évidence is admissible to prove that a real party in a suit 
•was not a party to the record, but that he prosecuted or def ended the 
suit in the name of a nominal party ; and, when so shown, the real 
party is concïuded by the judgment as effectually as if he had been & 
party to tlie record. 

2. Case Stated. 

X. by f raud induced the plaintiSs to sell him certain goods on time. 
Plaintifls afterwards brought an action of replevin against A., B., 
and C, then in possession of the goods, and in that action judgment 
was rendered against the plaintiSs. Plaintifls brought this suit 
against the défendants to recover the value of the goods. Hdd, that 
the judgment in the replevin suit was conclusive against the plain- 
tifls, it being shown that A., B., and 0. were the agents of the défend- 
ants, who had appeared and defended the suit in thelr name. 

Demurrer. 

Gordon, Lamb é Sheppard, for plaintiffs. 

Rand d Taylor and Baker, Hord dt Hendricks, for défend- 
ants. 

Gresham, d. J. This suit is brought by Glaflin & Co. 
against Stoughton A. Fletcher and Francis Churchman, for 
the value of a lot of dry goods which one George Hazard, by 
fraudulently representing that he was solvent, when in faot 
he was insolvent, induced the plaintiffs to sell to him on 
time. 

It is averred that Fletcher & Churchman bought the gooda 
at sale on exécution against Hazard, after being notified oÎF 
the latter's fraud, and that the plaintiffs had cancelled the 
sale and demanded possession of the property. 

The défendants answer that for some time before theirpur- 
chase of the goods they had been in the custody of John W- 
Cottom, Bobert S. Foster, and Ellis 'G. Shantlin, as the 
agents of the défendants; that prior to the marshal's sale 
the plaintiffs demanded possession of the goods of such 
agents, who, under instructions from the défendants, refused 
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to surrender the same; that the plaintiffs then commenced 
an action of replevin in the superior court of Marion county, 
Indiana, against the agents, Cottom, Poster, and Shantlin, for 
possession of the goods ; that the défendants appeared, and 
in the name of their agents controverted the title of the plain- 
tiffs to the goods; that the right of the plaintiffs to the goods 
was litigated, and a verdict and judgment were rendered for 
the défendants, and that this judgment is in full force and 
unreversed. 

After admitting in their reply that they prosecuted their 
action in replevin to judgment, the plaintiffs aver that the 
défendants in this suit were not parties to the suit in the 
state court; that the suit in the latter court was not tried on 
its merits; that the right of the plaintiffs to the goods was 
not determined by that action; and that the plaintiffs failed 
in the state court because they had not, prior to the beginning 
of their suit, surrendered or offered to surrender to George 
Hazard the note that he had given for the goods ; for which 
reason the court instructed the jury to return a verdict for 
the défendants. 

The judgment of the state court is conclusive between the 
same parties and their privies. The défendants in the first 
suit ! were thé agents of the défendants in this suit. Through 
thèse agents the présent défendants rasisted Olaflin & Co.'b 
claim of ownership in the state court. Extrinsio évidence is 
admissible to prove that a real party in a suit was not a party 
to the record, but that he prosecuted or defended the suit in 
the name of a nominal party; and whenever this is made to 
appear, thereal party is concluded by the judgment as effect- 
ually as if he had been a party to the record. It makes no 
différence that the first suit was for possession of the goods 
while the présent one is for their value. The ownership of 
the goods was the controversy in the state court, and we hâve 
the same controversy in this court. The same proof that 
would entitle the plaintiffs to recover hère, ought to hâve 
■entitled them to a verdict and judgment in the state court. It 
may be that the judgment of the state court was erroneous. 
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but it cannot be reviewed in this collatéral way. The merits 
were involved in the first suit, and the judgment in it îs as 
conclusive as if it had been on the mérita. The issue in that 
suit was broad enough to entitle the parties to introduce évi- 
dence on the merits ; and if the court misapplied the law to 
the facts before it, the judgment is nevertheless conclusive, 
and it must stand until corrected in some appropriais man- 
ner, 
Demurrer sustained. 



In re Meebitt, Bankrupt. 

{District Court, D. Neu> Jersvy. May 24, 1881.) 

1. BAKKRirpTCt — "Tkadesman." 

Previous to his banfcruptcy, A. was superintending the runnlng of 
a sieamer, àrid, as treasurer of the corporation owning her, reoeived 
and disbursed the moneys earned by the steamer. Hdd; that. A., 
sustaining such a relation to the corporation, was not a merchant or 
tradesman within the meanin'g of the bankrupt act, and was 'not 
subject to its penalties for not keeping proper books of account. '• 

On Spécifications against Discharge. 

D. ^, iîî/erso«, for bankrupt. 

B. Waijne Parker, for creditors. 

Nixon, D. J. Seven spécifications are filed in this case 
against the discharge of the bankrupt. The first allèges 
that the bankrupt swore falsely in varions particulars on his 
examination as a witness during the bankruptcy proeeedings ; 
the second, that he concealed certain property, therein speci- 
fied, belonging to him at the time of filing his pétition ; the 
third, that he destroyed, mutilated, and altered his books 
and papers with intent to defraud his creditors ; the fourth, 
that he fraudulently admitted false and fictitious debts against 
his estate, claimed by his father and brother; the flfth, that 
he hî(,d knowledge that such debts were proved against his 
estate, and did not diselose the same to his assignée; the 



&54 FEDERAL BSPOSTEB. 

sixth, that being a merchant he bas not, at any time since 
March 2, 1867, kept proper books of accotint; and the 
seventh, that he procured the proof of false and fictitious 
claims against his estate by Darius P. Merritt, Charles H. 
Merritt, and George W. Clark, and their assent to his dis- 
charge by promising to pay their claims. 

The testimony is voluminous, and I bave read the same 
with care, There is much in it which discloses a reckless 
and spéculative spirit in the bankrupt, in his metbods of 
transacting his business, but nothing that indicates perjury, 
dishonesty, or fraud. The sixth spécification is the only one 
which has given me trouble. This bas référence to the bank- 
rupt as a merchant not keeping proper books of accounts, — the 
only provision in tbe law which hinders a discharge, irre- 
speetive of any question of fraudulent intent. It is my duty 
in oonsidering it simply to inquire into the fact, teaving the 
motives of the bankrupt out of the question altogether. It 
is provided by the seventh clause of section 5110 of the act 
that no bankrupt, being a merchant or tradesman, shall be 
discharged from his debts, who bas not at ail times after 
March 2, 1867, kept proper books of account. 

To bring the bankrupt within the penalty of the section 
he must be a merchant or tradesman. The business in which 
he was engaged previous to his bankruptcy was superintend- 
ing the running of the steamer Novelty, beginning in August, 
1875, and ending the last of Nôvember, 1876, when the boat 
was wrecked and lost. The évidence is that his father pur- 
chased the steamer and permitted the bankrupt to hâve her 
control and management under the verbal agreement that he 
should pay ail ranning expenses, and the costs of keeping 
the vessel in repair, and should hav6 one-half of the net 
earnings or profits for his compensation. During this ar- 
rangement a corporation was formed, called the Newark 
Transportation Company, The boat was put in ât a valua- 
tion of $50,000, and 500 shares of capital stock were issued, 
at the par value of $100 per share, and distributed by the 
father to his wife and children according to his pleasure, the 
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bankrupt receîving five shares in order that he might be eli- 
gible to the office of treasurer of the company. He became 
the treasurer, and as such officer he received and disbursed 
the moneys earned by the steamer, amounting in round 
figures to $4,000, and leaving no surplus for division after 
the payaient of the running expenses and for keeping her in 
repair. He states further that books of account of the re- 
ceipts and expenditures were kept; that after the loss of the 
steamer suits were brought in New York against two Insur- 
ance companies for the moneys due upon polioies of insur- 
ance ; that the books were given to the lawyers in New York 
who had the charge of thèse suits, to be used therein, and 
that except the book of the minutes of the corporation he had 
ne ver seen them sinoe. 

The burden of proof, that the bankrupt did not keep proper 
books of account, is upon the opposing creditors. I will not 
Btop to inquire whether the court ought to refuse the dis- 
charge upon the testimony as it bas been left by the parties, 
because I am pf the opinion that the bankrupt, suataining 
such a relation to the corporation, is not a merchant or 
tradesman, in the sensé in which thèse words are used in the 
bankrupt act, and not being such he is not subject to the 
penalty of the section. 

ïhe discharge will be granted. 



In re Young, Bankrupt. 

(Dùf/ricl Court, B. New Jertey. July 1,1881.) 

Receiveii — Suit — Ooittbmpt. 

A. was appointed receirer of the estate and eSects of an adjudged 
bankrupt, and directed, by order of court, to take possession and 
retain the custody of certain property which B. had purchased at an 
alleged frandulent sherifl's sale of the bankrapt's property. À. took 
possession of certain property of B. which never was the property of 
the bankrupt, and B. brought two suits in the state court,— one in 
trespass against A. for acts done in the seizure of his property, and 
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still pending ; and the other in replevin against C. , the custodian of 
the property for the receiver, to recover possession, in which C. 
appeared and pleaded, and judgment was obtained against him. 
Upon proceedings to punish B. for contempt, Aelà ; 

(1) That C. having submitted to the jurisdiction of the state tri- 
bunal, it was too late to complaîn that the action in replevin was in 
contempt of the authority of the court. 

(2) That A. was sued in trespass not as receirer, but as an individ- 
ual, for taking and retaining possession of certain goods not included 
in the order of the court, and as such was a mère trespasser and not 
entitled to the protection of the court. 

In Bankruptcy. Motion to confirm report of register. 

Nixon, D. J. On the fifth of June, 1877, upon the appli- 
cation of certain creditors of Eli W. Young, who had reeently 
been adjudged a bankrupt, an order was made by the court 
appointing Charles W. Ehodes, Esq., of Montclair, New Jer- 
sey, a receiver of the estate and eiïects of the said Young, 
and inclyding ail the property which had been lately sold, or 
claimed to hâve been sold, under exécution against Young in 
favor of Joseph K. Manning, John N. Vorhees, and William 
Grant and claimed to hâve been purchased at the sale by 
said Grant, which goods were then situate or located in a cer- 
tain store-house or building lately occupied by the said 
Young, at Glen Gardner, in the county of Hunterdon, and 
directing the said receiver to take possession of the said prop- 
erty and goods and hold the same in custody, without the 
power of sale or disposition, until the further order of the 
court, and restraining and prohibiting the said Grant and ail 
other persons from interfering with or hindering the said 
receiver in the exécution of the order. 

On the third day of October, 1877, the receiver filed a 
pétition in the courts setting forth that he took possession 
of the property described in the foregoing order on the 
twelfth of June, 1877; that he found one William Grant in 
the charge and custody of the same, who peaceably and 
quietly surrendered to him the keys of the store in which the 
goods and chattels were located; but who claimed that a 
portion of the goods in the said building was his own prop- 
erty, and was not covered by the order of the court. The 
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pétition ftirther stated that he employed one Andrew D. 
Banghart to take care of the said property, and that -while 
Bangbart was holding the same, as his onstodian, the said 
Grant commenced an action of replevin against him, iu one 
of the courts of the state of New Jersey, to recover a portion 
of the goods, and under the writ therein caused to be seized 
by the sheriff of the county of Hunterdon certain enumer- 
ated articles; that the said Banghart, appearing to said 
action, interposed a plea, ■v^hich was overruled and judgment 
entered against him; that, subsequently, the said Grant 
commenced an action of trespass against the petitioner in 
one of the state courts of New Jersey, for acte done in the 
taking and seizure, which action was still pending. 

The petitioner prayed the court to restrain ail further pro- 
oeedings in said suit, to vacate and set aaide the judgment 
already obtained, and for such other relief as was meet and 
proper. The court granted a rule that the said Grant show 
cause, on the twenty-third day of October foUowing, why the 
prayer of the pétition should not be grauted, and why he 
should not be attached for contempt. On the return of the 
rule to show cause, Grant appeared and answered the péti- 
tion, and on the sixth of November, 1877, the court ordered 
that the issues raised by the pétition and answer be referred 
to the register, to take the proofs for both parties, and to 
report the same to the court, with his opinion thereon, with 
ail convenient speed, The testimony was taken by the 
register, who reported that the respondent was guilty of con- 
tempt. 

The caseis now before me on a motion to confirm the 
report of the register. Various objections hâve been made to 
the confirmation, only one of which I hâve thought it neces- 
sary to examine. The alleged contempt consisted in the 
respondents bringing two suits in the state courts, — one in 
replevin against Banghart, the custodian of the goods, and 
the other in trespass against Ehodes, the receiver. But thèse 
actions were not instituted to obtain the possession of any 
property described in the order which appointed the re- 
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ceiver. The only property committed to the custody and 
control of the receiver by the court was that formerly be- 
longing to the bankrupt Young, and which Grant had pur- 
chased at an alleged fraudûlent sheriff's sale. The proofa 
clearly show that when the receiver took thèse goods into his 
possession he also took other goods which belonged to Grant, 
and which were never the property of the bankrupt. It was 
thèse last-named goods and chattels that Grant demanded, 
and when delivery to him was refused, brought suit for. His 
hbnor, the late Judge Oadwallader, was then sitting hère 
during the temporary absence of the judge of the district, 
and the évidence reveals that an application was made to 
him to restrain the replevin suit in the state court. He 
declined to interfère, but intimated that the custodian, Bang- 
hart, might make his defence to the suit in the state court. 
Acting on this suggestion, he appeared and pleaded, and 
failed in his defence. After thus submitting to the jurisdic- 
tion of the state tribunal, it is too late to complain that the 
proceeding was in contempt of the authority of this court. 

With regard to the action in trespass against Ehodes, he 
was not sued as receiver, but as an individual, for taking and 
retaining possession of certain goods not included in the order 
of the court, and for interfering with which, if the allégation 
were true, he was a mère trespasser. The principle is well 
settled that the court will not protect a receiver for any acts 
committed by him outside of the performance of the proper 
and legitimate duties of his receivership. 

Without, therefore, examining the other grounds taken 
against confirming the register's report, the foregoing seems 
sufi&cient to authorize the court to refuse a confirmation. 
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Ingersoli, ». TuBNBB and another. 

[Gireuit Court, D. New Jeriey. June 5, 1877.) 

1. Patent No. 119,705— CusPipoK8—AsTicrPATiON—VALn>rnr. 

Letters patent No. 119,705, granted October lO; 1871, to E. A. 
Heath, for improved metallic easpidor, héld, anticipated by letters 
patent No. 106,094, granted August 2, 1870, to William H. Topham, 
for improved spittoons, and therefore invalid. 

In Equity. 

Whitney é Betts, for complainant. 

Charles F. Blake, for défendants. 

Nixon, D. 3. This is a suit in equity to restrain the in- 
fringement of letters patent No. 119,705, issued to E. A. 
Heath on the tenth day of October, 1871, for a metallic cus- 
pidor. The bill of complaint prays for an injunction, ac- 
count, and assessment of damages. The answer dénies that 
Heath was the original and first inventor of the alleged im- 
provement in cuspidors described and claimed in his letters 
patent, but that he \yas anticipated by one William H. Top- 
ham, to whom letters patent were granted on the second of 
August, 1870. The word "cuspidor" is derived from the Por. 
tuguese verb cuspo, to spit ; cuspidor, a spitter. The English 
cuspidor is a spittoon of a peculiar form. Not much stress, 
therefore, can be laid upon the fact that Topham calls his 
patent "an improvement in spittoons," and Heath calls his 
"an improvement in cuspidors." The différence between 
a spittoon and a cuspidor is one of form, and the form of 
the cuspidor is not new. The characteristic and valuable 
feature of both articles is their self-righting quality, arising 
from their weighted bottoms. The functions of the weighted 
bottom in each are the same, and Topham's bas the merit of 
being the older. It is in évidence that he made papier mâche 
cuspidors with weighted bottoms as early as June or July, 
1871, anterior to the date of the patent to Heath. What, 
then, bas Heath done? He bas improved a cuspidor by 
increasing the weight of the bottom, whereby it is rendered 
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less liable to upset, using the same means that Topham ap- 
plied to spittoons, and producing the same résulta. He ha» 
Bubstituted sheet-metal for other, and it may be lésa appro- 
priate, materials for the manufacture, but there was no inven- 
tion in the mère change of material. And his method of 
construction, to-wit, the putting together the cuspi|dor in 
three pièces, is so obvions that nothing was claimed for it in 
the patent, and nothing ougbt to hâve been. Any skilled 
mechanic would naturally adopt it without the exercise of 
inventive talent. 

As the défendants justify under the Topham patent there 
must be a decree in their favor, and it is ordered accord- 
ingly. 



United States Stamping Oo. v. King and others. 

(Cïrmit Court, 8. D. New T<rrh. Auguat 23, 1879.) 

1. Patent No. 119,705 — Cuspidors — Motion for Pbbli.minart Injunc- 

TioN — Anticipation — Validitt. 

Letters patent No. 119,705, granted October 10, 1871, to Eugène A. 
Heath, for improvement in cuspidors, on a motion for preliminary 
injunction, held, not anticipated by letters patent Ko. 106,194, granted 
August 2, 1870, to William H. Topham, for improvement in spit- 
toons ; also, held valid and motian granted. 

2. Samb — Same — Anticipation — Inpringbmknt. 

Heatli's invention, consisting of a metallic cuspidor, in form essen- 
tially a spheroidal body, with conical moutli flaring outwards, formed 
of three metallic parte, the lower being heavier, and the middle and 
upper being lighter, than in then-exiating devicea, the lower part 
extending up to the longeât diameter of the spheroid, the middle 
part of a dôme shape and joined to the upper and lower parts, the 
upper part being an inverted cône forming a mouth, the whole not 
being liable to fracture, and having the capacity of returning to 
an upright position of itself, from a position not upright, when left 
free, Itéld, not anticipated by Topham's invention, consiating of a 
papier moche spittoon with a weight incorporated between the upper 
and lower layers of the bottom portion, tending to retain the vesael 
in its proper porsition when force is applied to tilt or upset it ; and 
infringed by defendant's cuspidors, constructed of three metallic 
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parts of substantially the same sbape as Heath's, with similar joints, 
but whose lower part is a compound pièce, a partition betng intro- 
duced a little above the bottom, and parallel therewith, so as to form 
a chamber over the -whole.extent of the bottom, the chamber being 
fllled with heavy materlal, suoh as iron fllings, to serve as a weight. 

3. Rb-Issue— Efpect Only on Subséquent Causes of Action. 

A re-is8ued patent bas the same efEect and opération in law as 
though it had been originally flied in the corrected form, only on 
the trial of actions brought on it for causes thereafter arising, and 
bas no such efEect in aay other case or for any other purpose. 

Frederick H, Bctts, for plaintifif. 

Charles F, Blake, for défendants. 

Blatchfokd, C. J. " This is a motion for a preliminary 
injunction founded on letters patent granted to Eugène A. 
Heath, October 10, 1871, for an "improvement in cuspi- 
dors." The spécification says : 

" Be it linown that I, Eugène A. Heath, of New York city, in the state of 
New York, bave invented certain new and useful improvements in cus- 
pidors, of which the foUowing is a spécification setting forth what I 
consider the best means of carrying it into efEect. The accompanying 
drawing forma a part of this spécification. Figure 1 is a vertical sec- 
tion, showing the construction in its proper position ; and figure 2 a 
double view, the strong Unes being a section in an upset or overturned 
position and the dotted lines an élévation in its upright position. Similar 
letters indicate like parts in both the figures. I form separately three 
metallic parts and unité them, after suitable préparation, tightly and 
strongly by soldering. The lowermost, A, is of cast iron, thick at the 
extrême bottom and thinner towards the top. Its upper edge is rabbeted 
and nicely flnished to receive the lower edge of the sheet métal part, B, 
and form a flush exterior surface therewith, as shown. B is a pièce of 
sheet iron pressed in a Grrimshaw press, or otherwise formed in the proper 
dôme shape, and of exactly the proper diameter, and with a vertical 
flange at its upper edge, as shown. C is a conical pièce which may 
be sirailarly formed into shape. Its lower edge has a flange which 
matches closely inside the flanged upper edge of B, and its upper 
edge is turned over by the ordinary tinsmith's tools, or otherwise, and 
made to embrace a wire ring, D, to stiflEen it; the construction of 
which is obvions. On soldering the several joints smoothly, and prop- 
erly decorating the surfaces, there results a metallic cuspidor, not liable 
to fracture, and lighter than ordinary cuspidors on its upper side, and 
much heavier than ordinary cuspidors on its lower side. One of the 
important ends attained by my invention is extraordinary stability. If 
the cuspidor is upset by any chance, and caused to lie for a time in the 
position indicated by the strong lines in figure 2, the excess of weight in its 
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base, taken !n connection with its form, causes !t to return again of itself 
to its pcoper upright position, as sopn as the disturbing cause is removed. 
I hâve shown the interior as formed with an oSset, below which is mate- 
rially thicker than above, and prefer to so cast it The upper portions 
may be formed with some success by spinning suitable thin brass. The 
junctions of the several parts may be further secured by causing one part 
to cling upon a bead in addition to the soldering. In some cascj rivets, 
or the like ordinary or suitable fastenings, may be employed. I claim a 
metallic cuspidor having a heavy base, A, and a light upper portion, B, 
O, formed and combined substantially as and for the purposes herein set 
forth." 

It is plain that the invention claimed is a metallic cuspi- 
dor, formed of three metallic parts, the lower part being heav- 
ier than in ordinary then-existing cuspidors, and extending 
up to the largest diameter of the spheroid, the middle part 
and the upper part being lighter than in ordinary then-exist- 
ing cuspidors, the middle part being of a dôme shape, and 
being joined below to the lower part, and above to the upper 
part, and the upper part being an inverted cône in shape, 
fla,ring outwards, and forming a mouth; the whole structure 
not being liable to fracture, and having the capacity of 
returning to an upright position, of itself, from a position not 
upright, when left free, and being essentially of the form 
shown in the drawings of the patent. That form is a sphe- 
roidal body, with a conical mouth, flaring outwards. 

Mr. Henry B. Eenwiok, the plaintifs expert, says in his 
affidavit : 

"A cuspidor is a vessel of peculiar shape, which may be deflned as 
spheroidal, with a conical mouth, and such vessels were flrst seen by dépo- 
nent some 25 years since. Thèse, and ail other cuspidors seen by 
déponent until the last few years, were made of china or porcelain, and 
came into use in houses of the better class, where the old-fashioned spit- 
toons were considered vulgar and consequeutly inadmissible. Thèse 
china cuspidors were costly and fragile, and, moreover, easily upset, as 
the base was small as compared with the whole diameter, and as the form 
of the vessel was flaring outwards and upwards from its base. In this lat- 
ter respect, that is, want of stability, so far as real utility was concerned, 
the cuspidor was much inferior to the old-fashioned spittoon, which is so 
flat and wide based that it is really unupsettible or non-upsettible by 
accident, the only way of upsetting it being by taking it by hand and turn- 
ing it over, or by some other way deliberately contrived for the purpose of 
upsetting it. * * * Prier to the date of Heath's invention vessels 
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loaded at fhe bottom, so as to make them more stable, wer& well known, 
* * * It was easy , theref ore, af ter the idea was once conceived, tp load 
a ciispidor at bottom in a 'well-known way, so as to make it more stable, 
eittter by tWckening the china at bottom, or cementing a weight into tlie 
bottom. But this would not hâve ïemoved the whole difflculty. It trte 
neeessary to make tbem strong, not frangible like china or porcelain, and 
to make them cheap ; and Heath conceived the idea of making them of 
métal, so that they should be strong, and of constructing them in at least 
three pièces of métal, so that they should be cheap. Owlng to the pecu- 
liar form of the cuspidor, it is difflcultj if not impossible, to form it of one 
pièce of sheet métal ; but Heath savir that, by dividing the body of the 
cuspidor at the equator, if it may be so termed, it could be formed of two 
pièces, each having ail its flare in one direction, so that such hemisphe- 
roidal parts would be easily formed by casting, stamping, or spinning. The 
funnel mouth-piece he then made in a separate pièce, and as it, when 
separate from the body, flares ail in one direction, it could be easily and 
cheaply formed. In forming thèse pièces, the lower part of the body was 
made much the thickest, and, when the threu parts were put together and 
attached to each other, there resulted a strong, cheap, metallic, self-nght- 
ing cuspidor, as élégant in form as those made of china, and capable of 
being decorated, if desired. As far as déponent knows, Heath was the 
ârst to make a metallic cuspidor, or a self-righting cuspidor, but he does 
not claim broadly a metallic vessel in shape of a cuspidor, or a self-right- 
ing cuspidor, or a vessel made of three pièces, but the patent defines his 
invention as consisting in a metallic cuspidor made of three pièces of spé- 
cial form, viz: : one fot the bottom of the body, one for the top thereof , 
and one for the conical moutli-piece, joined at the equator and at the 
small end of the mouth-piece, when the pièce of métal forming the bottom 
or lower portion of the body is heavier than the other parts, so as to give 
stability and selt-righting capaoity. If the cuspidor was made of one 
pièce of métal it would not be Heath's. If made of several pièces, with 
the Unes of junction in substantially différent places from those repre- 
sented in Heath's patent, it would not be Heath's. For instance, the 
Unes of seam might be vertical, and each include a part of the body and 
of the mouth-piece. Bven if the cuspidor was made of Heath's three 
pièces, formed as he forms them, and joined where Heath joins them, but 
with the bottom pièce no heavier than the others, the cuspidor would 
not be the one referred to in Heath's claim." 

The considérations thus set forth commend themselves as 
founded in good sensé and sound reason. 

The cuspidor involved in this case as the defenda,nts' 
cuspidor is made of three pièces of métal, — one for the bot- 
tom, one for the upper part of the body, and one for the 
conical mouth-piece. Thèse pièces are shaped as Heath's 
are, and are joined horizontally at the equator of the body. 
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and at the ring where tbe ôonical mouth-piece lueets the 
npper part of the body, as Heath's are. They uU flare in 
one way, hâve no re-entering angles or curves, being in this 
respect like Heath's, and can be made easily and cheaply by 
stamping or spinning. The pièce which forms the bottom is 
a compound pièce, a partition being introduced a little above 
the bottom and parallel therewith, so as to form a chamber 
over the whole extent of the bottom, the partition forming 
the bottom of the receiver. The chamber thus formed is 
filled with a heavy material, suoh as iron filings, to serve as 
a weight. This compound pièce is thus, as a whole, thick 
ând heavy compared with the upper parts. It is manifestly 
the équivalent of Heath's single thick and heavy bottom 
pièce. The structure, as a whole, falls within the défini- 
tion above given of the invention claimed in the Heath 
patent. 

The défendants attack the novelty of Heath's invention. 
They introcluce a patent granted to William H. Topham, 
August 2, 1870, for an "improved spittoon." The spécifica- 
tion states the invention to be an "imprbvement in spittoons 
and other vessels." It says: 

"My invention is designed to be applied to splttoons, pails, and other 
vessels made of paper, which, owing to the lightness of said material, are 
liable to be easily overturned or displaoed ; and the invention consists in 
incorporating with the bottom or lower part of the vessel a weight so 
arrangea that, in case of force b^-ing applied, no matter from what side, 
to tilt or upset the vessel, said weight will have-the efEect of retainîng it 
in its proper position, or of return ng it thereto, and so that, when the 
vessel is thrown down to its place, the weight will cause it to readily 
adjust itself to a proper bearing on the surface on which it is intended to 
rest. Referring to the accompanying drawiag, A représenta a spittoon 
made of paper, the bottom, a, of which is provided with a weight, B, con- 
centrically arranged in relation with said bottom, and preferably disposed 
between an upper and lower layer used in the construction of the bottom, 
whereby said weight is protected, and may be retained in place without 
sny spécial fastenings, and the vessel possesses ail the proper. les and 
advantages of a paper one, with the sta'iility of one made of heavier 
material, and readily adjusts itself to a proper position in case of being 
carelessly thrown down or of being pushed or tilted from any side. Said 
wei^t may be made of any material of suitable speciflc gravity, the black 
oxide of iron, among otbers, answering for suoh purpose." 



UNITED STATES STAMPING CfO. V. KINfl. 665 

: Th« claims of the patent are two: 

'" (!) A spittoon made of paper, weighted at Its bottom or lower part 
bya beavier matetial to secure its stability, and to enable it to rigbt 
itself , in case of being tiited, substantially as speciâed. (2j The arrange- 
ment of a weight, B, between two thicknesses of layers, of which the bot- 
toîn, a, or lower part of tlie paper vessel is composed, essentially as and 
forthe purpose herèin set forth." 

A suit in equity was brought ^on the Heatb patent, in the 
circuit court of the United States for the district of New 
Jersey, in June, 187^, by Lorin Ingersol^, the then own^r of 
that patent, against Mary ïumejç and William Turner. They 
set up the Topham patent as a prior patent, containing the 
Heath invention, and alleged that they were licensees under 
a re-isBue of the Topham patent. Proofs were taken and the 
case was brought to a hearing before Judge Nixon. In his 
décision he says : 

"The Word 'cuspidor' is derived from the Portuguese word 'euspo,' 
to spit ; ' cuspidor,' a spitter. The English cuspidor is a spittoon of a 
peculiar f orra. Net much stress, theref ore, can be laid upon the fact that 
Topham calls his patent.' an improvement in spittoons,' and Heath calls 
his ' an improvement in cuspidors. ' The différence between a spittoon 
and a cuspidor is one of form, and the form of the cuspidor is not new. 
The characteristic and valuable feature of both articles is their self- 
righting quality, arising from the weighted bottoms. The functions 
of the weighted bottoms in each are. :the same, and Topham bas the 
ment of being the older. It is in évidence that he made papier mâche 
cuspidors wlth weighted bottoms as early as June or July, 1871, antérior 
to the date of the patent to Heath. What, then, has Heath donc ? He 
has improved a cuspidor by increasing the weight of the bottom, whereby 
it is rendered less liable to upset, using the same means that Topham ap- 
plied to spittoons and producing the same results. He has substituted 
sheet métal for other, and it may' be, less appropriate materials for the 
manufacture, but there was no invention in the mère change of ipaterial ; 
and his method of construction, to-wit, the putting together the cuspi- 
dor in three pièces, is so obvious, that nothing was claimed for it in the 
patent, and nothing ought to havè been. AJay skilled mechanic would 
naturally adopt it without the exercise of inventive talent. As the de- 
fendants justify under the Topham patent, there must be a decree in their 
favor, and it is ordered accordingly." 

, This décision was made in June, 1877. There was very 
little testimony in the New Jersey suit. There was no expert 
testimony on either side. The date of the Heath patent, 
v.7,no.l0— 55 
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Ootober 10, 1871, was the earliest date aBsigned to Heath's 
invention, and it appeareid t^iat, before that date, Topham 
:bad mnàe papier mâche cnaipiiois with T?eighted bottoms. 
Now, it is showà in tbis ca^é that the application for Heath's 
patent was ûled' before Topham made a papier mâche cuspi- 
dor with a weighted bottom. Thia condition of the évidence 
destroys very much. the force of the New Jersey décision, 
aûd makes it unoertain, at least, what the New Jersey décis- 
ion would hâve been, if such évidence had been in that ceise, 
ànâif thè expert teatipiony in this case hàd been in thp,t 
case, in viewof the facts that the shape and material and 
iûode of construction of the fieath article are so entirely 
diffèrent from the shape and material and mode of construc- 
tion pf the article describedin the Topham patent. 

It is a striking fact that prior to the introduction into use pf 
the Heath metallic, loaded-bottom cuspidor, there was not 
on sale in the màrkét any nietallic, loaded-bottom cuspidor. 
The Topham loaded-bottom papier mâche spittoon is not 
shown to hâve suggested to any one the making of a metallic, 
loaded-bottom cuspidor like that of Heath's. The metallic 
cuspidors of Musgrove were not loaded at the bottom, and 
were merely expérimental, and whate ver invention there was 
in them was incomplète aûd was abandoned. But the his- 
tory of Mùsgrove's experiment, as gi'ven by himself, goes far 
to show that the making of Heath's cuspidor was not the 
obvious thing that it is now, after the event, claimed to hâve 
been. Musgrove failed to sëe what T^as needed, and because 
he 80 failed he stopped, short of the Heath invention. The 
Dalby metallic spittoon did not embody the features of Heath's 
metallic cuspidor. It was not a cuspidor, and was not 
loaded at the bottom, and was not self-righting, and the third 
pièce forming the top was not joined to theupper part of the 
body but rested on it. The Manning tea-pot and the tin 
pitcher are ueither of them loaded at the base, nor are they 
self-righting, nor did they ever suggest the makmg of such a 
cuspidor as Heath's, with a loaded bottom. Many articles 
had, prior to Heath's invention, been made of three or more 
pièces of sheet métal joined together by horizontal seams. 



UNITED STATB8 «TAMPINO 00. V. KINS. 867 

but the question as to whether it would be useful or practieal 
to rnake a metallic cuspidor of three pièces of métal, in the 
way suggested by Heath, and with a loaded bottôm, still 
remained for the exercise of invention. The défendants sell 
cuspidors made by Jewett & Sons, of Briffalo, who are licen- 
sees under the Topham patent. But Jewett & Sons do not 
make the structure of Topham. They maké substantally 
that of Heath. The Topham structure is lacking in the es- 
sential features of the Heath structure. Topham's spittoon 
is not a cuspidor, and is not metallic, and is not mâde of 
three parts joined together. In Heath's cuspidor the rounded 
form and the load in the base co-operate to make the 
structure self-righting. In Topham's spittoon there is no 
such co-operation between the form and the weighted base, 
as the sides are nearly straight and the bottom is not rounded. 
The porcelain éuspidor, easily upset, easily broken, sure to 
to remain upset when upset, had been in existence for years. 
Its disadvantages, the desirability of remedying its faulty 
features, had been obvious for years. But the remedy was 
not obvious. Topham's structure furnished no remedy, be- 
cause, although it had a loaded bottom, it was stUl a spit- 
toon and not a cuspidor, and had not the points of advan- 
tage which the porcelain cuspidor had in unison with its 
disadvantages. Nor did any remedy come till Heath's cus- 
pidor came. Topham, on the twenty-ninth of July, 1873, 
obtained a re-issue of . his patent, with broader claims than 
those of his original patent, not conôning his invention, as 
in the original, to vessels made of paper, but extending it to 
aU spittoons or similar vessels weighted at the bottom. What- 
ever may be the force ôf the re-issued patent in suits brought 
on it, it can hâve no effect as against the Heath patent in this 
suit, because it is subséquent to that patent. A re-issued 
patent has the same effect and opération in law as though it 
had been originally âled in the corrected form, only on the trial 
of actions brought on it for causes thereaf ter arising, and has 
no such effect in any other case, or for any other purpose. Act 
of July 8, 1870, § 53; 16 St. at Large, 205; Eev. St. § 4916. 
The Heath cuspidor was first introduced into the market 
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in the summer of 1871. It was immediately appreciated by 
the public. In the ûrst season 20,000 were made; in the 
second, 40,000 ; in the third, over 80,000. Since that they 
hâve been sold in large and increasing numbers, and hâve 
been constantly growing in favor with the public, This re- 
suit, in connection with ail the différences, before adverted 
to, between the Heath cuspidor and prior structures, leads 
to the conclusion that the invention claimed in the Heath 
patent is a patentable invention, and that the patent is valid. 
The case falls "within the principles laid down in- Smith v. 
Goodyear Dental Vulcanite Cp. 93 D. S. 496, and in Hicks v. 
Kelsey, 18 Wall, 670. 

It is urged that, as tha décision in the New Jersey case 
was one on final hearing, this court ought, on a motion for a 
preliminary injunction, to follow it, from comity, until it is 
overruled by the suprême court. But, in addition to the 
suggestions before made in regard to the New Jersey suit, it 
appears that a large number of suits bave been brought on 
the Heath patent, and that in none of them but the New 
Jersey suit bas there been a décision against the validity of 
the patent. In some of thèse suits the défendants hâve sub- 
mitted to injunctions, after investigating the subject. In two 
suits at law the plaintiff recovered against such defences as 
were set up. In several suits in equity there bave been in- 
junctions and decrees for the plaintiff. This court, in Inger- 
sollv. Benham, 14 Blatchf. 362, decided that the Topham pat- 
ent did not show the combination covered by the Heath pat- 
ent. The Manhattan Brass Company took a license under 
the patent for a royalty. Several firms started to manu- 
facture the cuspidors, but, on being notified that they would 
infringe the patent, they abandoned the manufacture. Some 
of thèse firms had licenses under Topham's re-issued patent. 
No one is now infringing the patent by manufacturing the 
Heath cuspidor, except the Tarners and Jewett & Sons. 
The Meriden Britannia Company was enjoined and then 
took a license. Ail thèse considérations make a case in which 
it is proper to grant a preliminary injunction. 

In a direct suit brought by the owner of the Heath patent. 
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for infringement, against Jewett & Sons, in the nortliern 
district of New York, it bas been decided by Judge Wallace 
that the décision in the New Jersey case cannot avail Jewett 
& Sons as a plea of reg adjudicata or estoppel. That décision 
must control on that question, at this stage of this case. 

The questions on which this motion turns are questions of 
law as to the construction of the Heath spécification and as to 
the patentability of the invention. Tbere is no disputed ques- 
tion of fact to be elucidated by the taking of plenary proof for 
final hearing. 

The technical point is made that the only infringement 
shown is the sale by the défendants of two cuspidors prior 
to the assignment of the patent to the plaintifï. This is so. 
But the case bas been argued, on the part of the défendants, 
on the assumption that such sale took place after the assign- 
ment to the plaintifï, which was March 4, 1879, and the date 
of the jurât to the bill, which was March 5 1879, and on the 
assumption that the défendants bave continued to sell the 
infringing cuspidors. 

I bave examined this case with care, and the more because 
of the views expressed by my brotber Nixon, and bave arrived 
at the undoubting conviction that the plaintiff is entitled to 
an injunction, It is, therefore, granted. 



Uniteb States Stamping Co. v. Jbwbtt, Président, etc. 

(Gircuit Court, W. D. New York. November 29, 1880.) 

1. Patekt No. 119,705— Cuspidors — VALiDiTr— Infbingement. 

Letters patent No. 119,705, granted October 10, 1871, to Eugène A. 
Heath, for a metallic cuspidor in form essentially a spheroidal body, 
with conical mouth flaring outwards, formed of three metallic parta, 
the lower being heavier, and the middle and upper being lighter, 
than in then-existing devices, the lower part extending up to the 
longest diameter of the spheriod, the middle part of a dôme shape, 
and joined to the iipper and lower parts, the upper part being an in- 
verted cône, forming a mouth, the whole not being liable to fracture, 
and having the capacity of returning to an upright position of itself, 
from a position not upright, when left free, held mlid and irtfringed. 
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2. Patent— AssiONMENT — Légal Titlb. 

The assignment of the interest in an invention prior to the issue 
of a patent therefor, vests in the assignée the légal title to the prop- 
erty created thereby, upon recording the assignment thereof in the 
patent office, even though the patent may be issued to the patentée 
or assigner. 

Frédéric H. Betts, for plaintiff. 

Charles F. Blake, for défendant. 

Blatchfoed, C. J. This suit is brought for the alleged 
infringement by John C. Jewett & Sons, a joint stock asso- 
ciation, of letters patent No. 119,705, granted to Eugène A,, 
Heath, October 10, 1871, for an improvement in cuspi- 
dors. The patent was held to be valid by the décision of 
this court in the case of the same plaintif! against King, in 
Augast, 1879. In a prior suit in the circuit court for New 
Jersey it had been held by Judge Nixon to be invalid. That 
suit was brought by Linn IngersoU, the then owner of the 
patent, against Mary Turner and William Turner, for in- 
fringement. In that suit it was held that the Heath inven- 
tion was anticipated by an invention made by William H. 
Topham, and for which he obtained a patent August 2, 1870. 
The date of the Heath invention was not carried back, in 
that suit, prior to the date of the Heath patent ; but in the 
King suit, in this court, it was shown that Heath applied for 
his patent before Topham made his invention. Various 
other defences were set up in the King case, and were over- 
ruled. In the présent case some defences are brought for- 
ward which were not made in the King case, or in the Tur- 
ner case. 

The principal new defence is the alleged prior invention of 
the same thing by Charles T. Weber, in Chicago. Before 
considering the date of the Weber invention it is necessary 
to fix the date of the Heath invention. In the King case the 
Heath invention was defined to be a metallic cuspidor, in 
form essentially a spheroidal body, with a conical mouth flar- 
ing outwards, formed of three metallic parts, the lower part 
being heavier than in ordinary, then-existing cuspidors, and 
extending up to the longest diameter of the spheroid, — the 
middle part and the upper part being lighter than in then- 
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existîng ouspidors ; the middle part being of a dôme shape, 
and being joined below to the Ibwer part, and above ,to the 
iipper part, and the upper part being an inverted cône in 
shape, flaring outwards and forming a mouth; the whole 
structure not being liable to fracture, and having the capacity 
of returning to an upright position, of itself, from a position 
not upright, when left free, 

Heath testifies that he made his invention in the fall of 
1869. What he meant by this is shown by the testimony of 
his brother, who says that in the early f ail of 1869 Heath 
spoke to him about a metallic loaded cuspidor,to be made in 
three pièces, joined at the neck and at the swell, as to how it 
would sell, and showed him a drawing of the shape of it on 
paper. He experimented thereafter as to the shape and thp 
mode of putting the pièces together with a view to cheapness 
of construction. In the fall of 1869, or in the spring or 
summer of 1870, he made a cuspidor of différent pièces 
of tin wrought up by hand, with a pièce of lead soldered on 
the inside of the bottom, to make the structure self-righting. 
This one seems to bave been made of three parts, joined at 
the greatest and the least diameter, although each part con- 
sisted of more than one pièce of tin. During the year 1870 
he made a large number of thèse tin cuspidors experiment- 
ally, with a view of arriving at the cheapest manner of get- 
ting the desired shape from the smallest number of pièces of 
sheet métal. Sometime in the summer or fall of 1870 he 
made a loaded cuspidor of three pièces of métal, joined at 
the greatest and the least diameter, on a Grimshaw press, 
which he procured in July, 1870. This was without any 
vertical seams, and was substantially the patented structure. 
It took about a year af ter that to get the necessary machinery 
to make the articles for the market. The patent was ap- 
plied for June 3, 1871, and the first cuspidors sold were 
delivered June 8, 1871. On this évidence, the date of the 
Heath invention is properly to be taken as the fall of 1869, or 
early in 1870. After conceiving the idea of the shape of tbe 
struc.ure, and the making it of métal with seams at the 
greate t and the least diameter, he exercised reasonable dili- 
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gence in embodying bis ideas in a structure, and in perfecting 
it 80 as to make it of the fewest possible number of pièces 
and get rid of vertical seams, and enable it to be made 
cbeaply by machinery. 

The évidence on the part of the défendant, as to the Weber 
structure, is very voluminous. I bave examined it with 
great care, and the resuit is that I am net satisfied from it 
that the défendant has fulfiUed the necessary obligation of 
showing, beyond any reasonable doubt, that Weber was prior 
to Heath. In ail the testimony for the défendant there is not 
the fixing of a date, for the Weber invention, by évidence of 
sueh a character as makes it impossible that such date should 
not hâve been earlier than the date of Heath 's invention. 
The defendant's witnesses testify from abstract memory of 
dates, or from some associations in their minds, which, on 
being tested, prove unsubstantial, and not to be relied on. 
Tt would occupy too much space to discuss the évidence in 
détail. Some of the salient features will be adverted to. 

Weber, the alleged prior inventer, was an employé in the 
establishment of Creror, Adams & Co., of Chicago, at the 
time. Mr. J. McGregor Adams, of that firm, was the person 
who first brought before the court, by an affidavit made by 
himself, this structure of Weber. The évidence taken as 
to this structure was taken in conséquence of statements 
made in this affidavit of Mr. Adams. It now tums ont that 
the statements hazarded from memory in this affidavit of Mr. 
Adams were very largely erroneous. They placed events 
earlier than they turned out to be on investigation. They 
did so as to the time when the flrm of Creror, Adams & Co. 
was formed, as to the time when the Chicago Eailway Lan- 
tern Company succeeded it, and as to the time when Weber 
left bis employ. They were erroneous as to the fact of the 
making of self-righting spittoons by his firm prior to the mak- 
ing of the cuspidor in question; as to the fact of the pur- 
chasing of self-righting cuspidors from his firm by the Pull- 
man Palace Car Company, the Chicago & Northwestern Eail- 
road Company, and Mason & Co. ; and as to the witnesses who 
would corroborate his statement as to the prior invention by 
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Weber. Thèse cireumstances are alluded to as evîncîng a tend- 
ency on the part of Mr. Adams, honest and sincère thongh it 
may be, to remember things which did not occur, and to place 
events which did occur at an earlier date than they actually 
oceurred. Such a habit of mind.in the présence of the affidavit 
made by him ; and of the fact that he took an active and zeal- 
0U8 part in the procuring of the witnesses who testified for the 
défendant ; and of the faet that many of such witnesses were or 
had been his employés ; and of the fact that they, and others of 
the witnesses, were in a position naturally to respond to hip 
influence upon their memories in a direction consonant with 
his own memory, in a matter which for them had no inter- 
est, but for him had an interest to be measured only by the 
positiveness of his assertions in his affidavit, — such a habit of 
mind is to be taken into considération when weighing his pwn 
évidence, and that of such other witnesses, as to the date of 
the Weber structure. The testimony of Mr. Adams as to the 
sale of the Weber cuspidors to anybody is entirely vague and 
unreliable. It is not supported by any written or record 
évidence, or by any testimony from the alleged purchasers. 
His dates of events, in his testimony, are shown to be as 
unreliable as his dates in his affidavit. 

As to one of the Weber cuspidors which Mr. Adams had 
in his house, given to him by Weber, Mr. Adams states, in his 
testimony, that he had it in his family as early as 1868, — prob- 
ably,he says,the first of January, 1868, — and that itwas a New 
Year's présent to aid in furnishing a new library, completed 
in 1867. Mrs. Adams, his wife, testifies that this Weber cus- 
pidor was brought to her house in 1867 or 1868, after the 
library was completed, and two years certainly before she went 
to Europe, which was July 12, 1870; that she connected it 
with another gift which was reeeived about the same time — 
a fire-screen — given by Mr. John Dow, the screen being a eut- 
glass one, in which the cuspidor was reflected; that the cus- 
pidor was also reflected in a mirror and in the Windows of a 
book-case ; and that, the room appearing to be fuU of cuspi- 
dors, the article was sent into the attic. Miss King, Mrs. 
Adams' daughter, who lived in Mr. Adams' family from 1866 
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to 1870, says that she saw the "Weber cuspidor there between 
1868 and 1870, in the library, where the glasa screen pre- 
sented by Mr. Dow was at the time. Mr. Dow testifies that 
he gave the glass screen to Mrs. Adams at Christmas of 

1868. On cross-examination he was asked what made hùn 
sure of that date, and he said, "collatéral évidence," — the col- 
latéral évidence being that the family went abroad in May, 

1869, and remained away over a year, and it could not hâve 
been Christmas of 1869. Now, it clearly appears that the 
Adams family went abroad in July, 1870; so the screen 
must hâve been given at Christmas of 1869, and the cuspi- 
dor appeared in the house after the screen did. 

Mr. Dow attempts to fis another date by association. He 
says that in November, 1869, he took rooms at the Tremont 
House, in Chicago, and put one of the Weber cuspidors into 
them. On cross-examination, he says that he first went to 
the Tremont House to live while Mr. Adams was abroad. 
Then, when he finds that Mr. Adams was not abroad in 
November, 1869, he says that Mr. Adams was not abroad 
when he was living at the Tremont House. Suoh testimony 
proves nothing. The two young Webers give no reliable 
data for fixing a date earlier than Heath's invention. The 
older Weber isyery confused as to dates, and gives nothing 
reliable ; and his recollection that he made the cuspidors six 
months before the flower-stand was made would carry the 
date of the cuspidors back to 1866 — an impossible date on 
ail the évidence. Muller gives no adéquate reason for any 
date he fixes, nof does Meyer. As to the cuspidors said to 
hâve been put into the Chicago & Alton pay car, and the two 
put into Nolton's house, there is nothing in the testimony of 
Eice or ÎTolton, or Mrs. Nolton, or Corning which gives a 
reliable date eàrlier than that of Heath. The plaintiff gives 
reliable évidence from the railroad books that the pay car 
cuspidors were not earlier than June, 1871. Heînze gives 
no adéquate reasbh fôr the date of 1868, nor does Brbderiok. 
Shay does nôt aid the defendant's case. Frost's reason for 
assigïiing a date before May, 1869, failed on his cross-exam- 
ination. Gray, Westlaké, and CoVert furnished nothing satis- 
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lactory. Not a Weber cuspidor shown to hâve been made 
before the Chicago fire of 1871 is produoed. The Nolton cub- 
pidor is not one. 

The alleged prior invention of Musgrove was held, in the 
King case, to hâve been an abandoned experiment, and it was 
not a loaded cuspidor. Musgrove himself took a license 
under the Heath patent. He did not, when sued, set up what 
he did as any prior invention, Tae suggestion by the de- 
fendant that ail Heath did was to put Topham'B weight intb 
MuBgrove's structure, is based on the fact that it is now 
shown that Topham made bis papier mâche loaded spittoon 
in the sununer of 1869. But Musgrove's structure never 
became, in his hands, a perfected structure. The reasons why 
Heath's invention is to be regarded as patentable, notwith- 
Btandiug ail that was done before by Topham and ail otheirs 
in the way of perfected inventions, were fully set forth in the 
décision of this court in the King suit. 

Another defence nrged in this case is that as IngersoU sned 
the Tumers, and the Turners set up the Topham patent as 
prior, and bad a license under it, and succeeded in the suit, 
and Jewett & Sons now bave a license under the Topham 
patent, the plaintiff cannot prevail in this suit, on the 
ground that it is bound in the decree in the Tumer suit, 
because Topham was privy to the Tumers. This view is 
based on the allégation that Topham was really the défend- 
ant in the Tumer suit, and that Topham, and, through him, 
Jewett & Sons, in this suit, would hâve been bound by the 
decree in the Tumer suit, if the decree therein had been for 
the plaintiff. But it is very clear that Topham was not, in a 
légal sensé, a party or a privy in the Tumer suit. Topham 's 
license to the Turners contained no obligation on his part to 
indemnify them, or^to défend suits against them. He after- 
wards volunteered to pay the expense of defending them in 
the IngersoU suit, and did pay it. He was not, and did not, 
become in any way responsible for any recovery against them 
in that suit. Clearly, under such circumstances, a decree 
against the Tumers in that suit would not hâve availed to 
prevent Jewett & Sons from setting up in this suit a defence 
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based on the Topham invention and patent, That beîng so, 
a contrary decree in the Turner suit cannot avail Jewett & 
Sons as against the plaintiff in respect to the Topham mat- 
ters. Thèse remarks are made on the assumption that some- 
thing more could be looked into in the Turner suit than what 
appears in the decree, namely, the simple dismissal of the 
bill. But no décision is made as tô whether such assumption 
is well founded or not, or as to •whether, if anything except 
such dismissal could be looked at, the suit could be regarded 
as involving any question as to the validity of the Top- 
ham patent, or any other question than the prior exist- 
ence, in what Topham did, of what Heath did, or as to whether 
a patentée who has failed to reco^jer against one alleged in- 
fringer could be thereby barred from reeovering against 
anothqr ; alleged infringer, under any circumstances. 

The fl,pplication of Heath was filed June 3, 1871. The 
patent was issued to him October 10, 1871. On the twen- 
tieth of July, 1871, he executed and delivered ap, assignment 
t^,the Heath & Smith Manufacturing Company, which assign- 
mçnt 'vyas not recorded in the patent-office un til the eighteenth 
of Nçivember, 1871. The plaintiff has the title conveyed by 
that assignm,ent, and it is that title which is set up in the 
bill. That; assignment xeqites the making of the invention, 
a,nd of the application for the patent and its allowance. It 
then fiâtes that said company had agreed "to purohase from 
me ail the right, title, and interest which I hâve or may hâve 
in and to the said invention in conséquence of the grant of 
letters patent therefor." The "said invention" had before 
been named in the assignment as an "invention" in "metallic 
cuspidors." In the pétition for the patent the invention is 
spoken of as an improvement in "metallic cuspidors." The 
assignment then transfers to the companj "the fuU and ex- 
clusive right to ail the improvements made by me, as fully 
set forth and described in the spécification which I hâve pre- 
pared and executed preparatory to the obtaining of letters 
patent therefor." It also says: "I do hereby authorize and 
request the commissioner of patents to issue said letters 
patent to the said the Heath & Smith Manufacturing Com- 
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pany, as the assignée of imy whôle rîght and title theretô, ïor 
thé sole use and behoof of tie said the Hôath & Smith Man- 
ufacturing Company, and their légal représentatives." On 
the twenty-sevehth of May, 1872, Heàth executed and deliv- 
■ered to one James P. Decker an assignment, which was 
recorde^ in the patent-office June 1, 1872. It recites the 
issuing of the patent, the exécution by Heath of the said 
paper of July 20, 1871, and its receiving; allèges ttiat it was 
obtained from him "by false représentations, and without 
any considération," and déclares it void; and then conveys to 
Declcer "ail the right, title, and interest which I hâte in the 
said invention as seeured tb me by said letters patent; the 
same to be heldand enjoyed by the said James P. Decker for 
hiè own use and behoof;' ànd'îoï' the use arld behoof of his 
légal représentatives, to thé fuU end of the term for which 
èaid letters patent àr^égranted, as fully and entirely as the 
«ame wôuld havé béehhèld and enjoyed by me if this aâsign- 
tnent and sale had not beén'-made." 

'The défendant conteiids thàt the languagé of the papérof 
July 20, 1871, àoeë ndt (Sbûvèy'thè-lègàl titlè to the patent, 
but onlyseeks'to tâké àdvaiïtàgé of the provision 'ofi section 
33 of the act of July 8,' 1^870,' (18 "D. S. St. at Large, '502,) 
which provides for the issuing of patents to the assignée of 
the inventer, the assignment being first entered of record in 
ihe patent office; that it does not convey the right to the 
invention itself, but only thei right to hâve the patent issued 
to the company on first recording the assignment ; that, as 
the company allowed the patent to issue tÔ Heath, its title to 
the patent was only an équitable title, and that, as Decker 
has the légal title, he is a necessary party to the bill. The 
answer does not set up that Decker should be added as a 
party, but it avers only that the plaintiff does not own the 
patent, and has no right to bring this suit, and that the 
patent is owned and held by Decker. 

The only différence between this case and that of Sayler v. 
Wilder, 10 How. 477, is that, in that case, the assignment by 
Fitzgerald, the inventer, was recorded in the patent-office be- 
fore the patent was issued. But the patent was issued to 
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Fitzgerald. It wa^ held that[the assignment cûnveyed the 
légal title to the patent afterwards issued. The court held 
that, as the assigner possessed the inchoate right to the ex- 
clusive use of the invention at the time he made the assign- 
ment, and had made the disoovery and prepared the spécifi- 
cation of the patent, and as the assignment was intended to 
operate upon the perfect légal title which the inventer then 
had a right to obtain, because it requested that the patent 
might issue to the assignée, there was no sound reason for 
restraining the assignment to the inchoate interest and re- 
quiring a further transfer of the patent. In the présent case, 
the patent had been allowed and ordei;ed to issue before the 
assignment was made, and the assignment refers to that 
fact, and to the f act that the purehase is of ail the right, title 
and interest of Heath in the inveriiion "in conséquence of the 
grant of letters patent therefor." The défendant does not set 
up any right derived jfrom Decker.: Under the above décision 
it must be held that when the, patent issued to Heath the 
légal right to the property ^t created beeame vested in the 
Company on the recording of the assignment to it. 

The plaintiff is entitled to the usual interlocutory decreô 
fot an account and a perpétuai injunction. 



The Brothers. 
Beaoham and anoth^r ». Beck and others. 

(District Churi, D. Mwryland. May 20, 1881.) 

. LiBEi, IN Persojsam— Paetibs. 

Repairs were put upon a domestic vessel by a flrm of shîp-buildera, 
of which one of thé part owners was a member. 

Libel in peraonam was instituted by the flrm against ail the part 
owners to obtain a decree against thêta *n solidoioi the repairs. 
. Ildd, thai such a libel in personam, in which the same person is 
one of the libellants and also one of the respondents, could not be 
ttiàilntaîiied. ' 

In Admiralty. Libel in personam for repairs. 
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2^^o mas S. B*er, for libellants. 

Sébastian Brown, fôr respbndénts. 

MoREis, T>. J. Thia is a, libel in personam, hro'ùgh.i by 
Samuel T. Beacham and another, constituting the mercantile 
firm of John S. Beacham & Brother, against the said Sam- 
uel T. Beacham and 11 other pérsons, part o-wners at the 
bark Brothers. In 1878, Hays, one 6f the part o-wners, was 
the ship's husband, or managing ownei*; and, acting on 
behalf of aU the owuers, he let the bark for a voyage ffbm 
Brunswick, Georgia, to Eio Janeiro. Whén shé was about tô 
enter upon her charter, she was dîscovered to be leakiïig and 
iinfit for the voyage, and she was sent by the managing 
o*ner to the libellant's ship-yard, ând had necessary repairs 
put upon her at a cost of $1,627. She wàs soon afterwards 
lost at sea. Of the bill for repairs the libellant's receivéd a' 
smàll sum from the managing owner, being the balance of 
the ship's eamings in his hands; and also ïfeeéived from 
him, and also from most bf the bther part ownérs, including 
Samuel T. Beacham, proportions of thè balance of the bîil 
«quai to their respective shares iri the sMp.^ Certain bthers 
of the owners refused to pay anything, and this suitis brougbt 
agâiinst ail to recover the impàid balance of |839. 

As to the défendants Baier Brothers; owners of one-six- 
teenth of the bark, I arù satisfied from the téstimony that 
they notified libellants àt the' commencement of the repairs 
that they would not be responsiblè forant part' of the cost, ' 
and that libellants WentbnNvith' the wôrk, taking the risk bf 
gétting pàid as tb that share fronl the eamings of ' thé- vessel 
to corné into the hands of thb managing bwnèr or by the 
otnër owneirs. As to the bther' owners who hâve refusèd to 
pay, while there is no évidence of express authority from 
them authorizing thèse particular repairs to be donc, there 
is no évidence of any dissent ; and as it appears that the 
managing owner had been acting as such for several years, 
and that during that time ail matters connected with the 
management of the vessel and her employment had been 
«ommitted to him, and that thèse repairs were neeessary to 
-enable the vessel to perform her charter, I think that prima 



880 FEDERAL BEPOBTBR. 

fade he was agent of the owners, with autbority to bînd 
them for repairs, and that any restriction of this implied 
authority must be proved by the owners to hâve been known 
to th^ oreditor. Maclachlan, 108; Bevem v. Lewis, 2 Paine, 
202. - 

There is, however, a defence set up of a technieal charac- 
ter which I bave not feit at liberty to disregard, and which 

1 h^ve not been able satisfactorily to answer. It is the 
objection that in no suit (except in equity) can the same 
person be one of the plaintiff s and , at the samQ time one of 
thei défendants. I do not see that in this case the objection 
could be cured by amendment. The suit is based and the 
libel is framed uppn the liability of ail the, owners to respond 
tp the créditer jointly and in 9olido. In suc h a suit the fail- 
ure to join ail the owners as défendants could be objected to 
by plea in abatement. Maclachlg,n, 117 ; 2 Conkling's Adm. 
23; Benedict's Adm. § 387; 1 Parsons, Ship. and Adm.118. 

The défendants, who bave paid their share, are still liable 
under this libel for the residue, (1 Parsons, Ship. and Adm. 
102,) and the deorçe would Ije a deoree in favor of Samuel T^ 
Beacham and against Samuel T. Beacham, and could not be 
a decree against any of the défendant 's sépara tely, Jenks ' 
■V. Lewis, 1 Ware, 51; Thomas ¥. Lane, 2 Sumner, 1. 

Courts of admiralty hâve no gênerai jurisdiction to admin- 
igter relief as courts of equity, and will not assume jurisdic- 
tion iu matters of account between part owners. The Larchy 

2 Curtis, 434; Davis v. Child,l Davis, 80; Andrews v. Ins. 
Go. 3 Mason, 16; Ward v. Thompson, 22 H. 330; Orléans v. 
Phœhis, 11 Pet. 175; 1 Parsons, Ship. and Adm. 116. 

I am constrained to think that the libel must be dismissed. 
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DowELL V. Applegate and others. 

(Gireuit Court, D. Oregon. July 8, 1881.) 

I. Convetancb— Insot'ficibntlt Stamped— Eïfbct op. 

Section 152 of the internai revenue act of June 30, 1864, (13 8t. 
292,) as amended by act of July 13, 1866, (14 St. 141,) wKile it avoids 
tli& record o| adeed not duly 8tamp«d, or upon ■which the stamp is 
noti cancelled, does not aflect the yalidity of the oi;iginal. Section 
156 of said act (13 St. 293) imposes à penalty upon the vendor for not 
cancelling a stamp put upon his conveyance, but does not afEect the 
vaiidity of the conveyance itself . Section 158 of said act, (13 St. 293,) 
as amended by the act of July 13, 1866, (14 8t. 143,) imposes a penalty 
upon the maker for not dûly stamping his cortveyance, or omitting 
to cancel a stamp thereon, and déclares the same void if either omis- 
sion Was made " with intent " to defriiud the government ; but who- 
ever seeks to set aside or a void a conveyance on that ground, must 
allège and prove such fraudulent intent. 

2 Omission to Stamp Convbtasob. 

An allégation that a conveyance was made and stamped for less 
than the actu'al considération, with intent to aid or give color to a 
former fraudulent conveyance of the same premises to the grantor, 
or that such conveyance was made and stamped for an " inadéquate " 
considération, does not show that such conveyance was not duly 
stamped with intent to évade the stamp act. 

3. CoNVBYANCB TO Depradd Cbbditobs. 

A purchaser from the grantee in a conveyance to defraud creditors, 
without notice of the fraud, is, nevertheless, liable to any of such cred- 
itors for any portion of the purchase money remaining unpaid after 
notice of the fraud, and a court of equity will give sucn a créditer a 
lien upon the premises f Or that amount. 

In Equity. 

B. F, DoweU, in proprla persona. 

W. Carey Johnson, for défendants. . 

Deady, D. J. This case was commeneed in the state circuit 
court for Douglas county on October 11, 1879, and aftèr 
Bundry proceedings therein was removed to this court by the 
plaintiff, on December 23, 1880, on the ground that its déter- 
mination involved the construction of certain provisions of 
the internai revenue act of June 30, 1864, (13 St. 223,) and 
the amendments thereto. 

v,7,no.ll-56 
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Hère the plaintiff has restated his case in the form of a bill 
in chancery, called "the amended bill," which lyas filed April 
6, 1881. 

The bill is entitled as one "in aid of exécution," and the 
relief sought is that certain conveyances made by the défend- 
ant Jesse Applegate a,nd Cynthia Ann, his wife, to William H. 
H. Applegate and others, their children,of 1,011 acres of land 
in Douglas county, between the years 1867 and 1869, except 
«ne for 160 acres made in 1871, be set asidè as fraUdiilent 
and void, so that the same may be sold, and the proceeds 
applied upon a debt of $6,584.0& due the plaintiff from the 
défendant Jesse Applegate, upon a judgi^fiiit obtained by the 
former against the latter in 1878 for his share of a judgment 
obtained by the stateof Oregon against the plaintiff and said 
défendent on August 4, 1874, as the sureties in the officiai 
bond of Samuel E. May, secretary of state, dated August 4, 
1866, and subsequently satisfiedby the plaintiff. '' ' 

The bill allèges that the conveyanoe to the défendant 
"William H. H. Applegate was for 240 acres of said land, for 
the "apparent considération" of $500; thàt said défendant, on 
Juhe 24, 1871, "deeded" 200 acres of the same to Charles 
Drain and John C, his son, for the nominal considération of 
$500, "while the actual considération was $2,000 in cash; that 
the considération was expressed in the deed at the sum of 
f 500, "to conceal the value of the land, and' to cheat and 
defraud the creditors" o^ said J. A. by inating "the priée 
correspond" with that of the deed to said défendant William 
A. ; and that the stamp thereon is only 50 cents, instead of 
$2.00, as required bythe acttof oongress. And further, that 
each and ail of said conveyances, including thoae to said 
William A. and Charles aad John G. Drain, "aj'e illégal and 
a fraud under"the revenue aet aforesaidjthait an inadéquate 
considération was expressed in eaoh of said deeds by the 
grantors and grantees with the intent of evading.the pro- 
visions" of said act; that each of saiddeeds is stamped 
with a stamp of the value of 50 cents and np more, although 
the grantors and grantees therein well knew that the land 
<îonveyed by each was at the date thereof worth more than 
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$1,000; that the record of said deeds was made in "vioIàJtion 
of the spirit and meaning of sectiona 152, 156 and 158" 6f 
said revenue act ; and that none of said stamps were "can- 
celled, " as provided in said act, prier to the recordiug of said 
deeds. 

The défendants Charles and John C. Drain demur to the 
bill. It is not alleged in the bill that they are not purchasera 
in good faith and for a vaiuable considération, and that they 
are such purchasers was adniitted on the argument, and 
therefore they are not affected by the alleged fraud in thô 
convéyance to said William A. 

The only question made upon the demurrer is as to the 
validity of the deed to Drains under the stamp act of Jane 30, 
1864, as amended by the act of July 13, 1866. The provis- 
iocs of the act which are cited as bearing upon the question 
are f ound in sections 152, 156, and 158, (13 St. 292-4; 14 
St. 141-2.) Section 152, as amended, makes it unlawful to 
record any convéyance not duly stamped, or upon which the 
stamps are not cancelled as required by law, and déclares the 
record of such convéyance "utterly void," and prohibits it 
from being used in évidence. It is piain that this section 
in nowise affects the validity of the original convéyance, but 
is confined to excludingit from the privilège of record, unless 
it is duly stamped and the stamps cancelled. Section 156> 
which is not amended by the act of July 13, 1866, supra, im- 
poses a penalty upon any person "who shall fraudulently 
make use of an adhesive stamp to dénote any duty imposed 
by this act" without cancelling the same. This is a penalty 
without a prohibition, at least in terms* But it does not fol- 
lbw,if it were both, that a convéyance made contrary to it-^ 
one upon which the stanip is fraudulently uncancelledi — ia 
therefore void. Generally, TVhère' a penalty is imposed for the 
commission or 'omission of an act relating to a contraot with- 
out a prohibition; of such contract, the sameis not thereby 
made void. , 

• Jti ré Pittock, 2 Sawy. 423/ the court, foUowing what is 
understood to be the doctrine of Harris \. Runnels, 12 How. 
83, laid down the rule as follows : 
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'•^Wliere a stàtute contains botlj a j^tohibition and a penalty, a contract 
or transaction contrary thereto ia absolutely illégal and void, unless it 
appears, upon a considération of the wliole act, that the législature did 
notso intend." 

And it is also admitted that a contract made contrary to a 
penalty may be held void, if Suoh appears to hâve been the 
intention of the législature. In such cases much dépends upon 
the nature fend amount of the penalty preseribed, and whether 
it is aimed at the contract itself , or only some f orm or incident 
of it ; as, whether it was intended to prevent a contract or con- 
veyance of the kind in question, or only as a seeurity that it 
should be made on a certain kind of paper, or stamped with 
stamps of a certain value, whioh shall be cancelled, so as to 
prevent their reuse. In this case the fact that the statute has, 
in section 158, in addition to the penalty imposed upon the 
màker for the omission to stamp a conveyance, provided 
s;^ecially that such conveyance shall be void in case such 
omission is the reBult of a fraiidulent intent, tends str&ngly 
to show that it waa.not the intention of congress tomake.a 
conveyance void for want (rf caaicelling ô; stamp thereôn, in 
addition to the penalty imptised on that accotant. > 

■ Upoffl a carefUl ^iew of tha whole act, and the ciroum- 
stances of the case, îtwaa^i^eryclefar and 'satisfaotory that 
such was not the intention of the législature ;,and the fâçt that 
the stamps were not duly cancelled as alleged in the bill, so 
far assection 156 is cbncernedvis theref ore altôgether imma- 
terial in this controversy. 'Section 158, as amended, pro- 
vides that a person who makes a .conveyanc'e without duly 
stamping the same and cancelling the stamps, as required by 
law, "with intent to évade the provisions of this act," shall 
be subjeot to a penalty, and "such" conveyance, "not being 
stamped according to the law," shall be deemed invaLid and 
of no effect. The provision concerning the cancellation of 
stamps, and the clause "not being stamped according to law," 
were added to this section by the amendment of 1866. A 
conveyance made contrary to this section is void; but the 
mère omission to stamp the conveyance or cancel tho 
stamps does not constitute or establish a violation of the 
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section. It must be alleged and proven by the plaintiff not 
only that the cohveyance to the Drains was insufficiently 
stamped or the stamps not cancelled, but that the omis- 
sion in either case arose, not from accident or ignorance, but 
was the resuit of an "intent to évade the provisions" of the 
law; that is, with intent to defraud the government of 
the stamp duty. CampheU v. Wilcox, 10 Wall. 422; Green 
V. Holway, 101 Mass. 243. 

The act (schedule B) provides that when the " considéra- 
tion " of the conveyance does not exceed $500, it shall be 
stamped with a stamp of the value of 60 cents, and an 
additional stamp of the same value for every additional $600 
of considération. The statement in the d.eed of the nature 
and amount of, the considération, is at most only prima facie 
true, and may be contradicted. Therefore the stamps must 
be Bufficiient for the actual considération, be that more or 
loss. 

It appears from the bill that the conveyance in question 
is not suffioiently stamped, — the true considération being. 
$2,000, while that expressed in the deed and for which it is 
stamped is only $600, — and that the stamp actually used is 
not cancelled. But it does not appear that the omission to , 
stamp the conveyance as for a considération of $2,000 rather 
tban $500, or the omission to cancel the one actually used,, 
was the resuit of an intention to defraud the government; 
and this intent will not be presumed from the mère fact of 
the omissio», which may hâve been caused by ignorance or 
accident. It must be alleged and proved; but the weight to 
be given to the fact of omission, as an item of évidence, will 
dépend upon the circumstances. 

It is true that every one is presumed to intond the ordinary 
conséquences of his voluntary act, (Or. Civil Code, § 766, subd. 
3 ;) and it is equally true that a necessary conséquence of the 
omission to duly stamp this conveyance was a loss to the gov- 
ernment. But it is still open to question whether the omis- 
sion was the voluntary act — the very will and purpose — of the 
maker of the conveyance; and even if it was, whether the 
motive of the act was to defraud the government or not. 
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No reason is alleged for the neglect to cancel the stamp; 
but the bill ascribes two contradictory motives for the omis- 
sion to duly stamp the conveyance made by said William A. 
to the Drains: (1) To make the considération correspond 
with that in the conveyance from J. A. to himself, and to 
promote the purpose for which it was made — to defraud the 
créditera of said J. A. ; and (2) that an "inadéquate " considéra- 
tion was "expressed" in such conveyance, with intent to 
évade the revenue act. 

The omission to stamp the deed from the first motive, does 
not render it void. An act done with a purpose to defraud 
or aid in defrauding the creditors of J. A. is not an act done, 
so far as appears, with intent to defraud the govemment. 
Nor does it naatter how "inadéquate" the considération for 
the conveyance is, so that the stamp used corresponds with 
it in amôunt. The statuts does not require a person to dis- 
pose of his property for an "adéquate" considération, with a 
view of enhancing the revenue of the government from that 
source, but very prôperly leaves that to be cared for by the 
selûshness or the cupidity of the party interested. Neither 
is the allégation upon this point sufiScient, although it sug- 
gests that the proper one was in the mind of the pleader. 
The considération expressed must not only hâve been inadé- 
quate, but less than the amount actually paid. As section 
158 of the stamp act, as amended by the act of March 3, 
1865, (13 St. 481,) provides that the title of a purchaser by 
deed duly stamped shall not be affected by the*want of a 
stamp upon the deed of his grantor or predecessor in the 
inteiest, the allégation in the bill that the conveyance to said 
William A. was not duly stamped, is immaterial, so far as 
thèse défendants are coneerned. 

With thia demurrer there was also argued and submitted 
the demurrer of the défendant Jonas Ellensburg to said 
bill, The case made in the bill against him is this: The 
défendant Charles Putnam, a grandson of the défendant 
J. A., and one of the persons to whom said J. A. eonveyed a 
portion of his real property as aforesaid, on January 19, 
1879, sold 42 acres of the saine to said Jonas for the sum 
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of $320, of which $220, or $245, bas been paid, and deliv- 
ered him possession thereof, with a paper writing in the form 
of a deed, but without a seal, wbioh bas been illegally admit- 
ted to recôtd ; and tbe prayer of tbe bill is tbat S9,id writing 
be declared "inferior" to the lien of the plaintiff's judgment, 
or that said Jonas be required to account to him for the 
balance due on said purchase. 

The bill does not allège that J. E. had any notice of the 
alleged fraudulent character of the eonveyance to his grantor, 
and therefore his purchase in -writing, even if it does not 
amount to a fuU and formai eonveyance, is good against the 
plaintiff, except as to the unpaid purchase money. For this 
the plaintiff may, if he makes out his case against Putnam 
and J. A., bave a decree that J. B. pay the unpaid purchase 
money to him, and that he hâve a lien upon the land to 
secure the samê. Wood v. Mann, 1 Sumn. 507; Flagg v. 
Mann, 2 Sumn. 563; McNeilV. Magee, 1 Mass. 269; Story, : 
Eq. Jur. § 64c; § 1503, a, h. 

The demurrer of Charles and John C. Drain is sustainéd, , 
and that of EUensburg is overruled. 



GiLMAN V. Pebkins and others. 

{Cvreuit Court, N. D.lUmois. July 16, 1881.) 

1. FEDERAL Court — Comity of, Towaedb State Cîoxjrt — Whek to.bb 

Takbn Advaktage of. 

To take adva&tage of the comity which, wheû certain facta exist, 
a fédéral court will exercise' toWards a state court with concurrent ^ 
jurisdiction, the point must be reasonably urged. After a trial of the 
action on its mérita it is too late. 

2. Same— Same— Same. 

An action of replevin was brought in a fédéral court, against ihe 
défendants therein, for the recovery of certain Personal property, 
Among the pleas interposed was one reading substantially as folbws ; 
That the défendant Perkins levied upon the property as that of pne 
Lee, by virtue of a writ of attachment issued out of thé circuit court 
of Rock Island county, in the statè of Illinois, in a suit wherein Leé 
was a défendant, and the Topeka National Bank, of Topeka, Kansas^ 
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was plaintifl, directed to the sherifl of that county, ?'. e., tlie défendant 
^ Perkins, to exécute. The jury found the issue joined upon this plea 
for the plaintitf. The défendants then moved to dismiss the same for 
want of jurisdiction after verdict and before judgment. 

Hdd, that in this case the court could hâve taken jurisdiction of the 
parties, as the oitizenship was such as to give it such jurisdiction of 
them, and it would only refrain from taking jurisdiction of the sub- 
ject-matter by reason of comity towards another court of concurrent 
jurisdiction. 

Meld, further, that neither of the parties to assert the right of the 
State court to keep possession of the property disputed the jurisdic- 
tion of this court until after the trial on the merits. Then it was too 
late to raise the points. 

, Ela de Parker, for plaintiff. 

Connelly é McNeal, Ira 0. Wilkinson, and Frank Baker, 
for défendant. 

Blodgett, D. J. This is an action of replevin for the 
recovery of a Taluable horse, alleged to bave been unjustly 
taken and detained from the plaintiff by the défendants. 
Four pleas were interposed: First, non cepit; second, non 
detinet; third, property in Eobert I. Lee and not in the said 
plaintiff; foiirth, that the défendant Perkins was at the time 
when, etc., sheriff of Eock Island county, in the state of 
Illinois, duly qualified and acting as such ; that on the fourth 
day of September, 1878, the Topeka National Bank, of To- 
peka, Kansas, sued out of the circuit court of said county 
of Eock Island its writ of attachment of that date against 
one Eobert I. Lee for the sum of $3,285.76, with interest 
from the first day of December, 1876, and caused the same 
to be directed to the sheriff of said county to exécute, in 
and by which writ the sheriff was commanded to attach so 
much of the estate, real and ifersonal, of the said Eobert I. 
Lee, to be found in his county, as should be sufficient to sat- 
isfy the indebtedness mentioned in the writ, and such estate 
so attached in his hands to secure, so as to provide that the 
same might be liable for the proeeedings thereupon according 
to law, which writ was made returnable on the first Monday 
of January next after the date thereof ; and that such writ 
came duly into the hands of défendant Perkins, as such 
sheriff, to exécute, and was by him, on the day of the date 
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thereof, duly executed by levying upon and takîng into his 
possession the herse in question; and that the défendant 
Perkins held the horse in question at the time when, etc., by 
virtue of the said attachaient aûd levy. 

It was further averred that the horse, at the time when the 
^ame was levied upon by virtue of the writ of attaohment by 
défendant as aforesaid, was, and is, the property of the said 
Eobert I. Lee, and not the property of the plaintiff; and that 
the said horse was properly subject to be levied upon and 
taken by virtue of the said writ of attaohment as aforesaid. 
Issue was joined upon thèse pleas, and a trial had before a 
jury, in which the main question made upon the proof was as 
to the title of said Eobert I, Lee to the horse, — the défend- 
ants contending that plaintifE's alleged title was fraudulent 
as against the creditors of Lee, and that the plaintiff could 
not, under the law and facts in ihe case, hold such horse as 
against the said Topeka National Bank, a creditor of Lee. 

The jury, bytheir verdict, found the issues for the plaintiff, 
and défendants now move — First, to dismiss the cause for 
want of jurisdiction after verdict and before judgment ; second, 
for a new trial. 

The motion to dismiss for want of jurisdiction is based 
upon the ground that the property in question, at the time it 
was taken by the marshal of this court under its replevin 
writ, was in the custody of the sherifE of Eock Island county, 
under the writ of attachment issued out of the circuit court 
of that county against the property of Eobert I. Lee, and 
that it was theref ore in the custody of the law of said state ' 
court, and could not be taken from said court by the process 
of any other court of concurrent jurisdiction. In support of 
this position the défendant relies mainly upon the décision of 
the suprême court of the United States in Freeman v. Howe, 
24 How. 450. 

The only question in my mind is whether the défendants, 
after having tried this case upon its merits, shall now, after 
a verdict and praetically on a motion for a new trial, be 
heard to allège want of jurisdiction in this court. 

If, in the first instance, or at any time before a trial upon 
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the mërîts, the défendants had submitted to this court that 
the property in question was in the eustody of the state court, 
iftnd that. the controversy over the ownership of it, which was 
initiated by the levy of the writ of attachmènt upon it as the 
property of Lee, eould and should properly be remitted to 
that court for détermination, this court, in the light of Free-, 
man v. Howe, and other cases in the suprême court of the 
United States involving the same principle, would undoubt- 
edly bave dismissed the cause and returned the property to 
the officers of the state court. 

The défendants might with propriety hâve said to this 
court; "This property is alleged to be the property of Eob- 
ert I. Lee. It is seized as such ; it is in the possession of 
the sta^e court as such. The law of the state of Illinois 
(chapter 11, § 29, Eev. St. of Illinois) expressly provides 
that any third person claiming the property attached, as 
this property has been, ean interplead and protect his 
àwa title; and therefore this court ought not to take from 
the state court the controTersy of whieh it had properly 
aCquired Jurisdiction." But instead of doing this the de- 
fendants plead to the merits, and try the case upon the 
merits ; challenge the validity of plaintiff 's title, charge that 
plaintiff 's title is fraudulent as against the attaching créd- 
iter of Lee, and only after their defeat by the jury upon that 
issue do they raise the question of jurisdiction. 

In the case of Freeman v. Howe the marshal of the United 
States had levied a writ of attachmènt upon certain cars as 
the property of the railroad company, the défendant in the 
attachmènt. A mortgagee of the railroad company brought 
replevin in the state court, and the suprême court of the 
United States in that case held that the possession of the 
marshal could not be interfered with by the process of the 
state court. 

This case is not strictly analogous in its facts to that. 
Hère the attachmènt was by the officers of the state court, 
and the replevin was from the fédéral court. In Freeman v. 
Howe the controversy in regard to the title to this property 
could not hâve been removed from the fédéral into the state 
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«ourt, but in this case it might hâve been removed from the 
fitate to the fédéral court. If the plaintiff in this replevin 
suit had interpleaded under the etatute pt Illinois in the 
original attachment suit, he undoubtedly could, under the act 
of 1875 in regard to the removal of cases from the state to 
iihe fédéral courts, hâve removed the controversy between 
himself and the sheriff, as to the sheriff's rigbt to attach this 
property as the property of Lee, from the state into the féd- 
éral court; and ought not this court to présume that the 
défendants acted in this case upon the assumption that the 
«ontroversy was one which might, in some form, be properly 
taken from the state into the fédéral court, and therefore 
waived ail question as to the manner in which it was so 
brought before the fédéral court, and tried it bere upon its 
merits, in the first instance, on the ground that he knew he 
might ultimately be compelled to do so ? 

It will be noticed that the extrême doctrine of Freeman v. 
Howe is somewbat modified in its practical application by 
the subséquent case of Bvick v. Colbath, 3 Wall. 334; and it 
is very clear, in the light of the two cases, that the suprême 
«ourt does not now hold to the extrême doctrine that the 
controversy in regard to the ownership of this property, 
having originated in the state court, must necessarily, under 
ail combination of fact, be held and determined there, and 
there alone. 

In this case the court could hâve taken jurisdiction of the 
parties, as the citizenship was such as to give it such juris- 
diction of them, and it would only refrain from taking juris- 
diction of the subject-matter by reason of comity towards 
another court of concurrent jurisdiction. The parties to 
assert the right of the state court to keep possession of the 
property were either the of&cers representing that court or 
the attaching créditer who had selected that forum. But 
neither of those parties disputed the jurisdiction of this court, 
on the ground that it belonged for any reason to the state 
court, until after the trial on the merits, and then, I think, it 
was too late to raise the point. It seems to me that thèse 
défendants may be justly charged with having been willing 
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to experiment with this court; and, after having had a trial 
and being defeated, they are now diaposed to fall back upon 
a point whioh they ought to hâve raised in the first instance. 
The motion to dismiss for want of jurisdiction is therefore 
overruled. 



FiBST Nat. Bank of Oswego v. Town op Walcott. 

(Circuit Court, If. D. New York. July 9, 1881.) 

1. MunicipaIj Bonds — AuTHOBiTr — Ratification. 

Whether the commissioners of the défendant complied with tha 
Btatutory requirements in issuing its bonds or not, the défendant 
ratified their act by paying interest for six or seven years upon the 
bonds, and retaining the stock of the railroad Company received in 
exchange for the bonds. 

2. Same—Samb— Récitals— BoNA Fidb Pubchaser. 

Whether the récital of the bonds, tliat theywere issued "by virtuo 
of an act of the législature of New York, entitled," etc., warranted 
a purchaser in assuming without examination that the agents of the 
défendant had complied with the statutory requirements in issuing 
the bonds, query. 

Rhodes à Richardson, for plaintiff. 

G. H. Roys, for défendant. 

Wallace, D. J. a question is made in this case whether 
the récitals upon the face of the bonds issued in the name 
of the défendant are sueh as to authorize a purchaser to 
assume that the agents of the défendant had complied with 
the statutory requirements in issuing the bonds. If they 
were not sufficient, it was incumbent upon a purchaser to 
examine into the preliminary proceedings in order to ascer- 
tain whether or not the commissioners had observed the con- 
ditions which the statute imposed upon their action. The 
récital upon the face of the bonds is that they were issued 
"by virtue of an act of the législature of the state of New 
York, entitled," etc. 

In Pompton v. Cooper Union, 101 U. S. 196, the suprême 
court of the United States held that where the bonds recited 
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on their face that they were issued "in pursuance" of an act 
oï tHe legislatiaf è of New Jersey, a honafide purchaser had a 
right to présume the power of the agents was properly exer- 
cised, and was not bound to look beyond the question of its 
existence. In that case, as in the présent, the récital was of 
a légal conclusion ; but in that case it was a légal conclusion 
which was not warranted unless there had been a oompliance 
with the statuts, while hère it might be correct, although 
there had not been a compliance. A récital that bonds hâve 
been issued by virtue of a certain statute may mean only 
that the authority to issue them was derivèd from ■ the stat- 
ute, being used as the équivalent of légal ef&cacy or power. 
Assuming, however, that the récital is not a sufficient pro- 
tection to the plaintiff as a honafide purchaser of the coupons, 
it must be held, upon the controUing authority of Irwin v. 
The Town of Ontario, 3 Ped. Ebp. 49, that the défendant 
bas ratified the act of the commissioner in issurug the bonds 
by paying interest for six or seven years upon the bonds, and 
retaining the stock of the railroad company received in ex- 
change for the bonds. It is urged that the , town was com- 
pelled to pay interest, and that the payments were not the 
voluntary act of the défendant. Assuming that to be so, 
it is shown that, upon the delivery of the bonds, the town 
received a certiiicate of stock in the railroad company for 
1,280 shares in 1871, and has retained that stock, with the 
right to participate as a stoekholder, from that time to this. 
It was certainly compétent for the town, when its agents 
issued its obligations under circumstances which did not jus- 
tify them in doing so, to repudiate the act, and upon return- 
ing or offering to return the benefits derived, to demand a 
rescission of "the transaction as between itself and the other 
original parties to the transaction. Instead of doing this, it 
has lain by aU thèse years ; and, in the meantime, its obliga- 
tions bave been transf erred from dealer to dealer in the mar- 
ket, in part, doubtless, in rélianoe that by the regular pay- 
ment of interest the défendant recognized its obligations, and 
by its long acquiescence in what had taken place did not 
intend to question its liabîlity. Practically, such considéra- 
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tions would be înfluential in giving currencyand value to the 
bond?; and, upon the principle of ratification, it is now too 
late to permit the défendant, while retaii^in^ the benefit of 
the transaction, to dispute its obligations. 
Judgment is ordered for the plaintiff. ; • 



United States ». BBiDiiBMAH. ' 

{District Court, B. Oregon. July 15, 1881.) 

1. Laeceint of Indian Propbktt. 

The Indian intercourse act of June 30, '1834, (4 St. 729,) was ex- 
tended over Oregon, so far as the same was applicable thereto, by act 
of June 5, 1850, (9 St. 437.) Hdd, that the provision of said act of 
1834, providing for the punishment of a white man for stealing the 
property of an Indian, and wce versa, was applicable to Oregon, and 
thereafter in force there; and that. the same was not modifled or 
repealed by the admission of the state into the Union, February 14, 
1859. 11 St. 383. 

2. Umatilla Resbbvation an Indian Countrt. 

The treaty of June 9, 1855, (12 St. 445,) establishing the Umatilla 
réservation for the exclusive use of certain Indian tribes, was not 
modifled or repealed by the act admitting Oregon into the Union, 
and from the date of such treaty, and by reason thereof , such réserva- 
tion was and is " Indian country," and ail laws for the punishment 
of crimes committed in such country are applicable thereto, and 
may be enforced in the United States courts for the district of Or- 
egon. 

S. Intbbcotibsb wjth thb Indian Tribès. 

The power of congress to regulate the intercourse hetween the 
inhabitants of the United States and the Indian tribes therein, is not 
limited by state Unes or govemments, but may be exercised and 
enforced wherever the subject— Indian tribes— exists. 

Bufus Malhry, for the United States. 

The défendant, in person. 

Deady, D. J. On July 7, 1881, an information was filed 
in this court by the district attorney charging the défendant 
with the larceny of a blanket from an Indian on the Umatilla 
Indian réservation in this district. The défendant pleaded 
not guilty, and the case was submitted to the court upon an 
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agreed «tate of facta, to staojdas and for a Bpecial verâio|,as 
follows: i ,. 

On Joiy 1, 1881, the défendant, a white man, felonionsly 
took and carrîed away from th^ UmatiUa Indian réservation 
in the district of: Oregon,theu ander charge of an Indian 
agent, a blanket of the value of two dollars, the same being^ 
then and there the property of Shick-Shuck, an Indian, then 
belonging to and living uppn sàid réservation, with a prayer 
for judgment by the défendant on the ground that the court 
had no jurisdiction of the oiïence charged. 

Section 25 of the actof June 30, ISSé* (3 St. 733,) "to 
regulate trade and interçourse with the Indian tribes," K^ 
modified byiSLections 2145 ajxd 2146 of the Bevised Statute^, 
enacts as follows,: 

"That sontuch of the lAwsof the United States as provides for- thé 
pupishment of crimes committpd within any place within the sole and 
exclusive jurisdiction of the Unit<ed States, except the District of Colum- 
bia, shall be in force in the Indian country : provided, the same shall ùot 
«xtend to crimeà committed by one Indian against the person or prop- 
erty of another Indian, nor tb> any Indian committing any ofCence in 
the Indian country -n-ho bas been punished by the local law of the 
tribe, or to any case where, by treaty stipulations, the exclusive jurisdic- 
tion over such ofiënces'is, ormay be, secured to the Indian tribes respect- 
ively." 

And section 6356 of the Bevised Statutes enacts as fol- 
lows: 

" Eveiy person who, ♦ » • In any place under the exclusive 
jurisdiction of the United States, takes and carries away, with intent 
to steal or purloin, the personal goods of another, shaU be punished by a 
fine of not more than $1,000, or by impriso^ment not more than one 
year, or by both suci» fine and imprisonment." 

It is decided, 80 far as this court is concemed, that the 
phrase " Indian country," as used in act of 1834, supra, ia a 
technicalone, a«nd only applies to such portions of the TJnited 
States as are described in the first section thereof , or bave 
since become such by and in pursuançe pf ^an act of congress, 
or a treaty of the, United States, and that it does not extend 
pr apply to any country simply because it is owned or in- 
habited by Indians in whole or in part ; and also that said 
act was local, and only extended west to the Rocky mouut- 
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àins, and waa never extended beyond them, proprio vîgore, 
or otherwise, than as specially provided by act of congres». 
D. 8. V. Tom, 1 Or. 27 ; 171 8. v. 8axaloff, 2 Saw. gll. 

By section 5 of the aot of June 5, 1850, (9 St. 437,) to 
authorize "the negotiation of treaties with the Indian tribes 
in Oregon," and "for other purposeS," it was enacted: 

"That the law [June 30, 1834, supra] regulating trade and inter- 
course -with the Indian tribes east of the Eocky mountains, or such pro- 
visions of the same as may be apphcable, be'extended over:the Indian 
tribes in the territory of Oregon." 

' Under this section it was early held (U. 8. y. Tom, supra) 
thai Bo much of the act of 1834 as " tends to prevent immi- 
gration, the free occupation and use of the oountry by the 
whites, must be considered as repealed. Whatever militâtes 
against the true interests of a white population is inapplica- 
ble." But the provision (section 20) prohibiting the dis- 
position of spirituous liquors to Indians was held applicable, 
as not being " necessary to the welfare " of the white people, 
but a blessing to the Indians and highly promotive of the 
safety, peace, and good ordeir of the whole community." 

This décision was followed in this district until section 
20 of the act of June 30, 1834, was amended by the acts 
of February 13, 1863, and Maroh 15, 1864. (12 St. 339; 
13 St. 29,) so as to make the disposing of spirituous liquor 
to an Indian, under the charge of an Indian agent, a crime, 
without référence to the locality in whicl; it w;as done. So, 
too, section 9 of the act, which prohibits any person from^ 
depasturing "the land belonging to any' Indian or Indian 
tribe," has been considered in force iii Oregon as to the 
land included within an Indian réservation, and enforced in 
this court. U. S. v. Matlock, 2 Sawy. 148. 

What other features of the act of 1834 were or were not 
applicable to Oregon has ûbt been decidèd, nôr has it been 
specially considered what effect, if any, the making and rati- 
fication of the subséquent treaty under which this réservation 
exists and the admission of the state into the Union hâve upon 
this question. 

In U. S. V. Ward, 1 Wobl. 1, it was held by Mr. Justice 
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Miller thàt the act of 1834 conferred upon the National cOtrts 
jurisdiction of offences against the laws of the United States 
committed on Indian réservations iii Kansas, but that the act 
admitting th© state into the Union had soiar modified that 
act as te deprive the circuit court of jurisdiction in that par- 
ticular case, which was an indictment for murder comnaitted 
by one white man upon another, upon a réservation set apart 
by treaty for thfi Kansas tribe of Indians. ' 

In U. S. V. Yellow Swn, 1 Dil. 271, it was held by Mr. Jus- 
tice Dillon that the national courts in Kansas did not havé 
jurisdiction of the crime of muJ?der comioitted within the 
state of Kansas and not upon a réservation, by Indians belolïgi 
ing to a réservation therein, with an intimation that if the 
crime had been committed ow the réservation the rulirig 'vlrbuld 
hâve been différent. 

In U. S. V. Cisna, 1 McLean, 256, it Was held that the 
power of congress to regulate commerce with thê Indian 
tribes does not cease on their béiug included within the 
limits of a state, but that the fédéral jurisdictiofi must céiasé, 
or is lost, where the Indians oocupy a very limited territory, 
and are practically absorbed by the surrounding white pop- 
ulation. 

But in U. S. V. HoUiday, 3 Wall. 407, it was held by the 
suprême court that the power of congress to regulate com- 
merce with the Indian tribes is co-extensivewith the subject, 
and applies to individuals constituting the tribes, àlthough 
off a réservation and within the limits of a state, and there- 
fore the act of 1864, supra, for the punishment of a person 
who disposes of spirituous liquor to an Indian under the 
charge of an agent, is constitutional, àlthough the disposition 
took place within the limits of a state, to an Indian not upon, 
or belonging to, a réservation. 

On June 9, 1855, a treaty was made with the WallawaUà, 
Cayuse, Umatilla, and other tribes and bands of Indians in 
Oregon and Washington territory, by which the réservation 
in question was set apart for the ëxolttsive use of the Indians 
in considération of theit ceding their rights to a large estent 

v.T,no.ll— 57 '■ - 



of çountry. !J!he treaty (12 St. 945) providea that the res- 
eryation— ^ 

" Shaîri)e set apaït as a resldèlice for said Indîans ; • • * allof 
icrMch tract shall lie set ajâiV, and, so far as necessaiy, surveyed and 
marked out, for th«ir excjusi'^^, use ; nor shall aity irhite person be per- 
mittëd to réside upon- the 'same without permission of the agent and 
superintèndènt." ' ' 

On February 14, .1859, (11 St. 383,) the state of Oregon, 
witb exterior bou^âaries, iuoluding tbe Umatilla reserya- 
tjioii, was "rçceiyed into th© Union on an equal footing with 
tb;Q otber states in aJl respects whatever," without any pro- 
yiso or provision cpncerning the Indians or Indian réserva- 
tions therein. ; l.ifj ■( 

!0^ Marph 8,,18«^9, the treaty was ratified by the senate, 
and on April llth it was proclaimed by tbe président, 
s Tbe power to régalade commerce witb Indian tribes in- 
çludes npt only trafic fin eommodities, but interoourse with 
B]tiqh tribes — the personal conduot of tbe white and otber 
races to and with sucb tribes and the members thereof, and 
vice versa. Gibbons v. Ogden, 9 Wbeat. 189; U. S. v. Hol- 
liday, 3 Wall. 416. If the power to regulate the intercourse 
between the Indian and the white man includes the power to 
punisb the latter for ^fwin^, the former a drink of spirituous 
liquor within tbe limits of a state,: — as it undoubtedly doés, — 
(17. i?. V. Holliday, supra, 415,) then it must follow that the 
power to regulate s^iob interoourse extends to and includes 
the power to puuish any other act of a white man having or 
taking effect upon the person or property of an Indian within 
Bu^h limits, and vice versa, even to the taking of life. 

It is admitted that thç power of congress to provide for the 
punishment of an, act, as a crime, is limited to the subjects 
and places peculiar to the national government. Its power 
to do so arises from the locality of the act in question, wben 
itis eon^mittedin a place within the exclusive jurisdiction of 
the United States, as its territories, forts, arsenals, etc.; and 
from the subject, wh^n the punishment is imposed as a 
me^ns of carrying into exécution or enforoing any of the 
powers expressly granted to congress by the constitution — as 
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the power to lay and colleét taxes, to borrow money, tô regu- 
laté commerce, etc. 

Thé act of 1834, as a regnlation of tradô and intércourse 
with the Indian tribes in the "Indian couatry," as deôned in 
section 1 of that act, was within the power of congress, 
both on the ground of looality and subject — «stlch "Indialn 
eountry " being without the lilnits of any state, and therefore 
within the exclusive jurisdiction of the United States; and 
the intercourse with Indiana bèing a subject within its juris- 
diction generally. And as, when the act was extended 
over Oregon, on June 5, 1850, the latter was still a territory, 
the right to do so rested upon the same grounds — ^the power 
of congress over the locality and the subject. 

But when Oregon was admitted into the Union — February 
14, 1859 — the power of congress over the Indian tribes in 
Oregon, or the intercourse between them and others, so far 
as it depended on the locality, was gone, unless, and so far 
as, it may hâve been saved by the opération of the treaty of 
June 9, 1855, establishing the Umatilla réservation. But 
the jurisdiction which was not dépendent upon locality — 
the jurisdiction which arises out of the subject — the inier- 
course between the inhabitants of the state and the Indian 
tribes therein — remained as if no change had taken place in 
the relation of the territory to the gênerai government. Con- 
gress could no longer prohibit the introduction, manufacture, 
or sal« of spirituous liquor in the eountry, but only the dis- 
position of it to Indians. And, as it could prohibit that 
as well within the limits of a state as a place where it hàd 
exclusive jurisdiction, it could punish the violation of auoh 
prohibition in the former case as well as the latter. 

The necessary inference from thèse premises seema tô'be 
that the act of 1834, or so much of it as congress was author- 
ized to enact within the limits of a state for the purpose of 
regulating the intercourse — -the goings on — between the In- 
dians and the inhabitants of the latter, remains iû fuU force. 
Of this character are ail the provisions of the act which pun- 
ish persons for wrong or injury done to the person or pro" 
perty of an Indian, and vice versa. 
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This iotercourse is a subject of fédéral jarisdictîpii, the 
Bame as the naturalization of aliéna, the subject of bank- 
ruptcies, or the establishment of post-offices, and therefore 
eoqgress may pass laws regulating or even forbidding it, and 
providing fçr the punishment of acts or conduct growing out 
of it or connected therewith, resulting in injury to either the 
Indian or the other party, or calculated to interriipt or destroy 
its pes.cef ul or, bénéficiai charaoter,. 

Section 5356 of the Eevised Statutes, which provides for 
the punishment of larceny eommitted in a place within the 
exclusive jurisdiction of the United States, was made a part 
of the act of 1834, by section 25 thereof, whenever the larceny 
was eommitted by a white man upon thegooda of an Indian, 
and vice versa; and as such it was, in my judgment, extended 
over Oregon on June 6, 1850, — it not being locally inapplica- 
ble any more than the provision concerning the disposition of 
spirituous liquor to an Indian. Nor did the admission of the 
state into the Union upon "an equal footing" with the other 
states hâve the effect to modify or repeal this provision. If 
the same provision could not be made and enforced in every 
other state at the wili of congress, then, of course, the admis- 
sion of Oregon into the Union upon an equality with the other 
states would hâve worked a repeal of it. But congress has 
the power to legislate upon the subject of intercourse with 
Indian tribes, wherever they exist, irrespective of state lines 
or governments; and this provision against larceny by the 
parties to this intercourse, being weU calculated to préserve 
the peace between them and prevent it from resulting in the 
eheddiag of innocent blood and cruel and dévasta ting Indian 
wars, is a,s convenient and necessary to that end as any other 
that can be suggested. If congress can punish the défendant 
for buying Shick-Shuck's blanket — trading for it — why not 
for stealing it ? 

Upon the national government is devolved the power and 
duty tp supervise and control the interoourse between the In- 
dian and its citizens, so that, so far as possible, each may be 
protected from wrong and injury by the other, and in the 
exercise of this power, and the performance of this duty, 
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ït is not limited or restrained by the fact that the Inclîans 
are witbin the limita of a state. The Indians were hère be- 
fore the state was, and the state was forrped and admitted 
into the Union subject to their right to remain hère, and the 
power of congress over the intercourse between them and the 
people of the state, until they are removed, or become a part 
of the latter, through the agenoy or with the consent of the 
United States. Nor is it material that the state has the gên- 
erai power to and does punish for larceny committed within 
its limite. So it has the power to regulate and control the 
disposition of spirituous liquor. But in neither case does 
this power exclude or supersede the paramount authority of 
the national government where the larceny or disposition 
touches upon, or affects a subject within its ]'urisdiction and 
power. As, for instance, the gênerai police power of the 
state over the manufacture, sale, and use of distilled spirits 
within its limits is subordinate to the act of congress passed 
in pursuance of its power to regulate commerce, which per- 
mits the importation of such spirits into the state from for- 
eign countries; nor can the state interfère with or tax the 
importer in the exercise of his right to sell and dispose of the 
same within its limits, in the original package. Brown v. 
Maryland, 12 Wheat. 419; License Cases, 5 How. 573. 

The power to regulate commerce being construed to include 
navigation, (Gibbons v. Ogden, 9 Wheat. 186,) it has been 
held by the suprême court that congress may, in pursuance 
of this authority, provide for the punishment of persons who 
steal goods or efifects belonging to a vessel in distress, or 
wrecked within the admiralty jurisdiction, although such 
goods are taken not immediately from the vessel, but above 
high-water mark on the land, and within the jurisdiction of 
the state. U. S. v. Coombs, 12 Pet. 72. Now, if congress, 
in pursuance of its power to regulate commerce, can punish 
for the larceny of goods constituting an élément of that com- 
merce anywhere within the state, why may not it, in pursu- 
ance of the same power, punish the défendant for the larceny 
of a blanket, within the state, from a member of an Indian 
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tribe, tlie intercourse with which is under its absolute coa- 
trol? 

But there is another ground upon which the jurisdiction 
of the United States to punish this offence may be safely 
placed. The ratification of the treaty of June 9, 1855, on 
March 8, 1859, took effect by relation from the date of its 
signing, so that it was in full force whan the state was 
admitted. U. ^. v. Eeynes, 9 How. 143 ; Davis v. The Police 
Court, Id. 285; Haver v. Yaker, 9 Wall. 34. Like every 
other treaty made by the authority of the United States, this 
one was and is the suprême law of the land. Const. U. S. 
art. 6, subd. 2; Worcester v. Georgia, 6 Pet. 515. By it the 
Umatilla réservation -was set apart for "the exclusive use" 
of the tribe of Indians to which Shick-Shuck belongs, and 
no white person was to be permitted "to réside upon the 
same" without the permission of the United States given by 
its superintendent and agent. In my judgment the efifect of 
this treaty was to make the act of 1834 applicable thereto, 
Gxcept as otherwise provided therein, so that it became and 
is, to ail intents and purposes, "Indian country," within the 
the meaning oï that phrase as used in that act and the 
Eevised Statutes. 

The admission of the state into the Union, with this 
réservation established within its exterior lines, did not and 
could not bave the effect to abrogate or modify this treaty^ 
The act of admission is silent upon the subject, and admit- 
ting that the treaty might be repealed by an act of congress, 
{Taylor v. Morton, 2 Curt. G. C. 454; The Clinton Bridge, 1 
Woolw. 155 ; The Cherchée Tobacco, 11 Wall. 620,) there is no 
reason to believe that congress intended by such act to affect it 
in any way. The necessity for the réservation was quite as 
apparent then as when it was created, and the treaty pro- 
viding for it was ratified by the senate within a month after 
the passage of the act of admission. The réservation bas 
ever since been maintained by the United States, and con- 
gress bas continued to recognize its existence as provided in 
the treaty by making appropriations for its support. 
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In the U. s. v. Leather, and Same v. Sturgeon, (D. C. Nev. 
Dist. July, 1879,) in a well-considered opinion, Mr. Justice 
Hillyer held that an Indian réservation established in Nevada 
on March 3, 1874, by a mère executive order, for " the use " 
of certain Indians, and afterwards recognized as such by con- 
gress, was " Indian country," within the meaning of sections 
2133, 2139, and 2148 of the Eevised Statutes, providing for 
punishing persons who réside or trade in the Indian country 
without lieense, or return thither after being removed there- 
from, or introduce spirituous liquor into such country or dis- 
pose of the same to an Indian therein, 

Assuming, then, that the Umatilla réservation exists as 
established by the treaty, it is still "Indian country," set 
apart by law for the "exclusive use" of the Indians, and ail 
crimes committed -within it, by a white man upon an Indian, 
and vice versa, and made punishable by the laws of the United 
States, are within the jurisdiction of the fédéral courts for 
this district. 

There is also much force in the suggestion made by Mr. 
Justice Hillyer in U. S. v. Lecttherg, supra, that as section 1 
of the act of 1834, defining or describing the then limita or 
estent of the "Indian country," was repealed by title 74 of 
the Eevised Statutes, (December 1, 1873,) there is now no 
Indian country to which the various provisions in title 28 of 
the Eevised Statutes, relating to such country, and the con- 
duct of persons thereon and thereabout, can apply, unless 
the several réservations set apart for their exclusive use in 
the various states are considered to be such. 
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In re Felteh, Paek ^ Co., Bankrupts. 
{Diatrict Court, D. New Jersey. July 22, 1881.) 

1. PeaUD — UpON WhoM 18 THB BlTBDBIT OP ShoWINO — CbEDITOR'8 

Claim Duly Pboven. 

The burden of showing that a creditor's claim, duly proven accord- 
ing to the provisions of the bankrupt act, is founded in miatàke or 
fraud, lies upon the assignée or the créditer attaoking the proof. 
After such proof the claim is, prima fade, good. 

2. Registbb— Décision of, RKVBRsaD. 

A register's décision in favor of a whole claim as proved will be . 
reversed when the évidence is undoubted that one item of the claim~' 
had been paid in full. 

John W. Taylor, for creditor David Torrens. 

P. é D. Mitchell, for assignée. 

Nixon, D. J. This case cornes before me on the pétition of 
Daniel Adams, the assignée of the above-named bankrupts, to 
reverse the décision of the register, who has allowed the proof 
of debt of David Torrens, a creditor. Said proof was filed 
September 25, 1877, claiming that there was due from the 
bankrupt's estate the sum of $13,165.39. The assignée ob- 
jected to the proof, and petitioned that the same might be 
expunged and disallowed. À large amount of testimony was 
taken before the register, and on the first of February, 1881, 
he reported to the court that after deliberate considération 
he was of the opinion that the évidence offered by the as- 
signée was not sufiScient to warrant him in reporting ad- 
versely to the proof, and he reoommended that the same be 
affirmed, and admitted to its proper dividend out of the estate 
of the bankrupts. This report was aecompanied by the reg- 
ister's certificate that his décision was made in pursuance of 
an agreement made before him by and between the attor- 
neys of the assignée and of the said creditor Torrens, re- 
spectively, and by their request that he should examine and 
décide the matter, instead of requiring the parties to form an 
issue to be certified into the court for détermination, under 
gênerai order No. 34. 

Upon filing the register's report each party applied for a 
rule, — the creditor, for the assignée to phow cause why the 
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report sliould not be confirmed; and the assignée, for the cred- 
itor to show cause why it should not be reversed, and a hear- 
ing had by the court upon the évidence taken in the case. 
As there seemed to be a misundestanding between the re- 
spective counsel in regard to the oral agreement entered 
into before the register, — on the one side insisting that it 
was the intention of the parties that the décision of the 
register should be final, and the other, that it was to be 
interlocutory and subject to review by the court, — I deemed 
it proper to take the latter view and give the parties a rehear- 
ing upon the testimony. I was moved to this course by sev- 
eral considérations : 

(1) Because the stipulation or agreement was oral, and not reduced to 
■writing and signed by the counsel ; (2) because its meaning, as stated by 
tlie register, was neither deflnite nor clear ; (3) because the register re- 
ported in favor of the whole claim as proved, although the évidence was 
undoubted that at least one of the notes proved against the estate, to-wit, 
the note of Chase & Locke for $225, and protest fées and interest, for the 
payment of whioh the bankrupts wpre, secondarily liable, had been paid 
in full by the makers and ought to hâve been deducted ; and (4) because 
of the wide discrepancy whlch appeared upon. the face of the proceedings 
In bankruptcy between the amount of the prôof of claim excepted to and 
a former proof of claim filed by the said Torrens, as one of the petition- 
ing creditors, on the third day of July, 1877, against the said bankrupts. 

After an examination of the testimony and considération 
of the argument of counsel, I hâve reacbed the conclusion 
that I am not warranted in reversing the décision of the 
register, except as to the amount of the Chase & Locke note. 
There were, doubtless, circumstances of suspicion growing 
out of the dealings of the créditer and the bankrupts sufS- 
cient to justify the assignée in petitioning to bave the claim 
expunged. One of thèse was the mutilation by the bankrupts 
of their books of account, which embraced the record of the 
dealings of the parties. If there had been évidence in any- 
wise Connecting the créditer with the fact Of this mutilation, 
or with a knowledge of it, I should bave been most reluctant 
to recognize the justice and truth of bis claim; but the 
weight of the testimony fails to fasten upon him the çpspon- 
sibility of the act, or any connivance with the guilty parties 
who perpetrated it. 
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i A creditor's claim, duly proved according to the provisions 
of the bankrupt act, is, prima fade, good. The burden of 
showing that the claim is founded in mistake or fraud, lies 
upon the assignée or the créditer attacking the proof. T 
think he has failed in this respect, in the présent instance, 
except in the amount of the Chase & Locke note, as before 
stated. 

Under the circumstances, the proper order to be entered is 
that the register's décision be reversed; that the proof of 
claim be expunged ; and that the créditer hâve leave to put 
in new proof, after deducting the amount of the Chase & Locke 
note, and that no costs be allowed to either party 



Washeurn & MoEN Manuf'g Co. V. Haish. 
Washbuen & MoEN Mandï-'g Co. and another r. Same. 

[Girmit Court, N. D. minois. Febmary 21, 1881. ) 

L Rb-Issues Nos., 6,902, 6,913, akd 6,976— Babbed-Wieb Fenobs— Va- 
LiDiTY — Motion fob Rehbarinq. 

Upon a motioa for a rehearlng, on thé groiuid that the re-issued 
letters patent Nos. 6,902, 6,913, and 6,976, for improvements in 
barbed-wire fences, In suit, are invalid, net being for the same in- 
ventions as their respective originals, such re-iasnes hdd valid, and 
motion overruled. 

2. Patent No. 67,117— Re-Issub No. 6,976 — Construction— Ldiita- 

TION. 

Original letters patent No. 67,117, granted July 23, 1867, to William 
D. Hunt, claiming the method of " providing the wires of a wire 
fence with a séries of gpur wheels," the claim in the re-issue thereof, 
No. 6,976, dated March 7, 1876, to Charles Kennedy, assignée, for "a 
fence-wire provided with apuri," cannot hetnlarged to include every 
kind of barb that may be attached to fence wire, but is limited to the 
fence wire and spura described in the original patent. 

3. Bame— Spur-Wheei. Babbs— Hunt's Devicb. 

Hunt's invention consists of spur-wheels having sharpened spurs 
wîtlï holes in their centere to permit the fence wire to pais through 
them, and fltting the wire loosely to revolve upon it, or kept in their 
places at suitable distances apart by flanges. 
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4. Rb Issue No. 6,902— Patent No. 74,369— VaIiIdity. , 

Re-issued letters patent No. 6,902, granted Michael Kelly, Febm- 
ary 8, 1876, which claims two methods of keeping the barbs or thorns 
of a wire fence rigld upon the wire, viz.: (1) By latéral compression 
after the barbs are strung upon the wire ; and (2) by laying another 
wire of the same or difEerent si7,e along-side the thora wire and twist- 
ing the two together, — held valid, though the flrst only was claimed in 
the original patent, No. 74,369, granted February 11, 1868, to Michael 
Kelly, the latter method, however, being shown in its drawings. 

5. Bame— Diamond-Shaped Babbs — KklIiY's Dèvioe. 

Kelly's invention consists of diamond-shaped barbs or thorns eut 
out of métal, and strimg on fence wire at a certain distance from each 
other, and kept rigid upon the wire by latéral compression, or hy 
twisting a single wire with one contaiuing the barbs or thorns upon it. 

6. Re-Issub No. 6,913— Coubd-Wirbi Babbs— Qlidden's Dbvicb. 

The invention secured by re-issued letters patent No. 6,913, granted 
February 8, 1876, to Joseph F. Glidden, in suit, consists of a fence 
■wire baving a barb fonned of a short pièce of pointed wire secured în 
place upon the wire by coiling between its ends, f orming two project- 
ing points. 

Motion for Bebearing. 

Cobum é Thatcher, for compiainani. 

Manday, Evarts é Adcock, for défendant. 

Before Dbummond and Blodgett, JJ. 

Dbummond, C. J. This is a motion for a rehearing for the 
alleged reason tbat the three re-issued patents çonsidered in 
the former opinion*— the Hunt, No. 6,976, Kelly, No. 6,902, 
and Glidden, No. 6,913 — are invalid as not being for the same 
inventions as their respective originals. 

In order to give a proper construction to thèse patents and 
their re-issues we must consider the state of the art, and the 
object which the inventors proposed to accompUsh. Wires 
had been used for fencing for many years before the date of 
thèse patents, and they were made single or double, of single 
wires or of single wires twisted together. Thèse did not 
fuUy answer the purpose, as it was not difficult for cattle to 
pash throngh them. Thèse inventors desired to place some- 
thing on the wires which would deter stock from attempting 
to break through, and that was accomplished by arming 
them with barbs or sharp points which would priok the cat- 

»1 Fbd. Rep. 900 , 
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tle. It would seem to follow from this statement of the case, 
and in view of the further fact that it hr^d been common to 
arm varions fences other than wire with points or prickers, 
that it was not compétent for any inventer to do more than 
to claim his own spécial method of forming and affixing the 
barb which he had devised. 

Applying thèse principles to the Hant original and re-issued 
patent, we can give to them a proper construction. Hunt 
invented a particular kind of spur-wheel, which he strung 
upon the wires of a fence, a description of which he gives in 
his original spécifications. They were small-spur wheels, the 
spurs being sharpened ; the wheels were provided with open- 
ings at their centers for the, wire to pass through. Com- 
paring the text of the original and re-issue together, it will 
be seen that the original Hunt patent was for a "hew and 
usefulimprovement in fences." The same is stated in the 
re-is8ue. The material différences between the spécifications 
of the original and re-issue seem to be thèse: In the re- 
issue it is said, referring to the drawing : "D represents 
single spurs secured to the wires." That iS not in the orig- 
inal spécifications. In the original spécifications it is said : 
"Tfafe spurS fit the \7ire loosely, so as to revolve easily upon 
iti" In the re-issue "the spur- wheels may fit the wire loosely, 
so as to revolve easily upon it." In the original it says: 
'•The spurs may be kept in their places, or at suitable dis- 
tances apart, by means of flanges." In the re-issue référ- 
ence is made at the end of the word "flanges" to a letter A, 
<îontained in the drawings. In the original theclaim is : "Pro- 
viding the wires of a wire fence with a séries of spur-wheels, 
substantially as and for the purposes set forth." In the re- 
issue the claim is: "A fence wire provided with spurs for 
the purpose specified. " While it is true that in the re-issue 
it is said D represents single spurs secured to the wire, and 
they are contained in the drawings of the re-issue, yet the 
drawings of the original patent contain single spurs, repre- 
sented on the wire. The same is in the re-issue, although no 
référence is made to them in the spécifications. 

Considering the drawings, the spécifications, and the 
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claims of Hunt's original and re-issuô patent, can wé Cofl- 
strue the claim in the re-issùe as including anything more 
than the spécial spur or barb whieh hehad described in the 
first instance ? I think not; although the claims are somewhat 
differently worded in thé two oases, — in the One instance, 
"providing the wires of a wire fence with a séries of spur 
wheels;" and in the other, "a fence wire provided with Bp^urs 
for the purpose specifiéd." We think wé shall not oonstrue 
this last claim independént of the description of the spurs 
set forth in the spécifications, and they are substantially the 
same as described in the original patent. In comparing the 
claim of the re-issue with^ that of the original, we assume 
they mean substantially the same thing, and thiat thé claim 
in the re-issue caniiot fairly be enlarged to ihclûdè every 
kind of barb that mày be attached to a fence wire, Mt that 
" the fence wirè provided with spurs" means the kind of 
fence wij-e and of epuïS that'he had described in his spécifi- 
cations and drawings. The claim in the re-î-Bsne ought, in 
this càise, to Beconstruedwîth' référence to the limitatioii of 
the iîiveiïtion in the originail patent. : '" - 

The' différence of the phraseology îti the original ' ànd 
re-issued spécifications, where in the former it says, "thè' 
spurs fit the wire loosely, sb' as to revolvé easily upôn'it; 
* * * the spurs may be kept in their places and at sùita- 
ble distances apart by nleans of flarlges or otherwise;" and in 
the latter, "the spur-wheels Tnay fit the wire looseljt, so as to 
xevolve easily upon it, or they may be kept in their places 
and at suitable distancés apart by means of flanges, A, or 
otherwise," — cannot change the nature of the invention de- 
scribed. I do not understand that this languàge in the re- 
issue necessarily implies that the spur- wheels are fastened 
to the wire, so as to prevent them from revolving, nor am I 
prepared to admit, if that were the fact, it would change 
the essential character of the device. 

The object of the Kelly patent was also to describe and 
claim a particular mode of constructing the barb, and attach- 
ing it to tbe wire of the fence. And the drawings of the orig- 
inal patent clearly indicate that this was donc upon a single 
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or a douWe wire. Thi^ patentée intended that thèse barbs 
should Jbe stationary upon the wire. Nothing need be said 
of anything described orclaimed in the patent except what 
refers to the wire and barb part of the fence. The pecu- 
liarity of the barbs of this fence is that they are eut in a 
diamond form from a plate, by maçhinçry or othewise, and 
eaçh provided witlj a.hole, so asto be etrung on the wire at 
proper distances apart, and then they are oompressed laterally 
upon the wire, by a blow of a hanimer or ptherwise, so as to 
fasten them upon th^ wire. 

The following are the material différences between the orig- 
inal and the re-issue of the Kelly patent : In speaking of 
figure 1 of thedrawing the re-i^sue refers to the use of 
single wires, and of figure 2 as a double wire. The drawings 
in both re-is8ue and original are the same, and thèse words, 
single and double wire, are additions in the spécifications of 
the re-isBue, In the re-issue, ip speaking of the désirable- 
ness of inereasing the strength of the wire, theword "can," 
used in the original, is left ont lu the re-issue; and in^tead 
of saying, "I can lay another wire," the re-issue says, "I lay 
another wire." In speaking of the représentation in figure 
2, in the re-issue, it says, "it looks the thom;" the words 
in the original being, "it tends to insure a regularity in 
the distribution of the points in many différent directions;" 
and in the re-issue, "it looks the thom, and alao tends to 
insure a regularity in the distribution of the points in many 
différent directions." 

In the original there are three olaims. The third claim is 
identical in the original and in the re-issue. In the original 
the first and second claims read; 

"First. The thorns, E, produced by dies or otherwise in the form sub- 
stantially as represented, and adapted to be secured in place upon a wire 
by compression, làtterly, both of the thom and wire, as and for the pur- 
poses herein set forth. 

"Second. The thoms, E, and wire, D, combined in the manner repre- 
sented, and adapted for use in a fence as herein set forth." 

In the re-issue the first, second, and fourth olaims read : 
"First. X claim the combînatiori substantialiy as described of the fenoe 
wire, B,' ànd a séries of thoms, E, rigidly flxed thereto, for the iiurpose 
hereia; set forth. 
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"Second. I daim a wire, D, and a séries of ,fl^ed (hjoi^ fli4Mpn>;in cdm- 
bination with supporting posta, C, substantially as and for the purposes 

Betforth." .... 1 ,;:;., 

''■Fov/rth. I clàim the combinatiôn substàatially as descrîbed of twb 
wires, D, D, twisted together, and a sferies of thôrns, E, strung upoli oue 
of said wires and held in position by them, as and fot thepûrpose set 
forth." 

With this statement of the différences between the original 
and the re-issae, it cannot be said that there is anything 
claimed in the first three claims of the re->is8ue esaentially 
différent from those in the original. The fourth claim in the 
re-issue is not a claim in the original, but iihe two wires re- 
ferred to in that claim as twisted together, with a séries of 
thorns or barbs attached to one of the wires, is clearly set 
forth in the drawing of the original patent ; and, if that con- 
stitated a part of his invention, aind if it was not claimed 
through mistake or inadvertence, I know of no good reason 
why the claim in the re-issue should not be corrected by the 
drawings of the original patent. The words in the spécifica- 
tions of the re-issue that "it locks the thorn," are oniy 9. 
description of the effect produeed by this mode of placing his 
peculiar barb on one of the wires twisted together. 

Glidden, in his original patent, described the use of two 
wires coming together at varions points, at which spurs are 
coiled around them, and which are spread apart between the 
côils so as to prevent the latter from moving longitudinally 
on the wires. Bquidistant between ih,e posts is a slotted 
tube containing a coiled spring, the object Of which was tp 
keep the wires at a proper tension as affected by beat or cold. 
This original patent was re-issued in divisions. Division A 
describes and claims a barb, consisting of a short wire pointed 
at both ends, coiled around and compressed about ,one or 
more strands of fence wire. The numl&er of coils is not ma- 
terial. He says by this method he ean put his barbs on wires 
already placed in the fence, or before they are there placed. 
The claim in this re-issue is^ ' 

"In combinatiôn with a fence wire, a barb foriped of a short pièce or 
pointed wiïe, secured in place upon tbe fence wire 'by^ coiling between ita 
ends, forming two, projecting points, sabstaatiàily; as- specifled." 
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in the original he says : 

"I do not claim to hâve originated the devices known as spurs of 
prongs on the wirea, they having been used before, and conâne myself to 
the means for holding the spurs at proper intervals upon the wires, and 
to the means for obtaining uniform tension of the wires as claimed." 

And the claim in the original is — 

" The combination of two wires, B, 0, slotted tube, G, coiled spring, I, and 
post, K, for keeping the wires at a proper tension in various températures, 
as described and shown." 

In the original patent he does not describe in the spécifica- 
tions the pècuiiar manner in which the barb is formed and 
coiled around the two wires, further than by a référence to 
the drawings. In division A of the re-issue he describes his 
barb as consisting of a short wire, pointed at eacli end, and 
wrapped or coiled around the fence wire or wires at proper 
intervais, leaving projecting ends as shown. Thèse barbs, 
whiçh hè claims in the re-issue as his own spécial mode of 
construction and attachment, are described in the drawings 
of the original, the only différence being that in the re-issue 
C, at figure 3, sets forth a barb with one more twist than in 
the original; but obviously the mode of constructing and 
attaching the barbs to the wire are substantially jthe same. 
We hâve assumed that it is entirely compétent for a patentée 
to correct in a re-issue by the drawings any mistake made in 
the original, and we think, therefore, that if Glidden was the 
inventer of the péculiar mode of constructing and attaching 
the barb which is described in the drawing of the original, 
and in division A of the re-issue, he had the right to it in his 
re-issue and to claim it. We admit there is not a very great 
distinction between this mode of constructing and attaching 
the barbs and others which existed before. If this were an 
entirely new and original question, without the action so long 
cbntinued of the patent-office — without such a business hav- 
ing grown up in relation to it as now exists, — for it must not 
be forgotten that the inventors of thèse barbs hâve created a 
new branch of indùstry, hâve been the instruments by which 
barbed wire fencing bas corne into such gênerai use, — we 
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might be inclined to take a différent view of this claim of 
Glidden for this mode of constructing and attaching barbs. 

But it will be recollected that the view which we bave 
taken of thèse inventions, connected with the wire fence, is 
confined to the mode of constructing and attaching the barbs ; 
and if a person who bas invented and describes a particular 
form of barb, and a particular mode of attaching it to the 
wire, is entitled to a patent, we do not know why Glidden 
cannot be to this form of barb and mode of attachment, for 
the same reason that Kelly and Hunt were entitled to a pat- 
ent. We cannot overlook what has been done. The im- 
mense number of patents that hâve been granted forpeculiar 
modes of constructing barbs and attaching them to wire 
fences, and considering the success which has foUowed this 
barb of Glidden's, — although it may be, as was stated in the 
former opinion, near "the border line" between mechanical 
skill and invention, — yet we feel inclined to sustain it. 

We bave carefully examined the case cited, and decided at 
the présent termby the suprême court of the United States — 
The Swain Turbine Manuf'g Co. v. Ladd. The principle fre- 
quently decided by that court, that the re-issue nliist be for the 
same invention as that shown in the original, is emphasized 
with spécial force in that case ; but we do not find it lays down 
any new rule, and espeeially comparing it with one decided 
at the same term — Bail v. Langles, 18 0. G. 1406. In re- 
lation to the power of the commissioner of patents to déter- 
mine whether there has been an accident, mistake, or 
inadvertence in the original patent, we are not disposed to 
change the rulings we bave made upon the varions claims 
and re-issues in this case. 

We hold, therefore, as we construe the originals and re- 
issues, theré is jiothing contained in the claims of the re-issues 
which is not set forth in the spécifications or drawings of 
the original patents. So far as there may be anything in 
the original opinion which may be construed to mean or 
imply that Hunt patented and had a valid claim to any and 
every form of barb upon a fence wire, this opinion is in- 
tended as a modification of the same. 

v.7,no.ll-58 
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ZiNN and others v. Weiss. 
(Otreuit Court, E. D. New York. March 17, 1881.) 

1. Patent No. 47,135— Ke-Issubs No. 8,106 nm> 8,123— Pocket-Book 

OiiASPS— Motion FOR Pbbliminart Injunction— Vaiiditt. 

Upon a motion for a preliminary injunetion, letters patent No. 
47,133, granted April 4, 1865, to Charles Beaver; re-issued letters 
patent No. 8,106, granted February 26, 1878, to Zinn and Measer ; 
and re-issued letters patent No. 8,123, granted March 12, 1878, to 
Zinn and Messer,^— ail for improvements in pocket-book clasps, — 
' hetd mlid. 

2. Patent- GoiTBiNATioN — Machine — New Use- Infringement. 

A. patent may secure a combination or machiné without regard to 
the purposes for which it is intended, and will be infringed by the 
employment of such device for a purpose not mentioned in the patent. 

Thns a patent for an improved clothes-fastehing attachment or 
clasp, will be infringed by a device substantially aimilar to It, used 
on a pocket-book, thongh the use of such fastener upon pocket-books 
■was not mentioned or claimed in the patent. 

3. Patent No. 47,135 — Clothes Fastener— Corset Fastener- An- 

ticipation. 

Letters patent No. 47,135, for an improved clothes fastener, con- 
sisting of a metallic plate, provided with a projecting stud applied to 
theunder lap of the article to be fastened, and a hing«d button or 
cap to shut down on the top of the stud, and enclose the upper lap 
of the article, when it'is slipped over the stud by a recess in it, held, 
not antidqxUed by a corset fastening in which the platb and cap are 
not hinged together, but are attaohed one to either side of the corset, 
and operate by slipping an eyelet placed in the cap oyer a stud placed 
in the plate. 

4 Re-Issubs No. 8,106 and 8,123— Pocket-Book Clabps- Kohlman 
Clasp — Anticipation — Inpbingement. 

Be-issued letters patent No. 8,106, for an improVed pocket-book 
clasp, consisting of a base plate with a stud attaohed thereto, over 
which an eyelet in the lap to be clasped passes, a cap whose tail- 
piece presses against a spring attached to the base plate ànd engages 
with it by arms working in flanges in the base plate, holding the cap 
and stud in connection, and permitting the cap tq;mpve back and 
allow the eyelet to be withdrawn; and re-issued letters patent No. 
8,123, for an imprbved pocket-book clasp, consisting of a base plate 
And cap hinged «pon a slot^therein, with its tail-pieçe pressiùg upon 
the free end of a spring attached thereto, holding the cap and hase 
in connection, and permitting' the cap to swing back and forth, so 
as to clasp, hetween it and the basé, the lap desired to be held 
therëby, — Kdd, not anUcipated by the Eohiman clasp, having a basé 
plate and box extendin j over a large part tbèreof, a cap extending 
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over the Ibftisnce and hinged to the front edge of the box \tj means 
of two eare on the cap, on which the cap swings, the inner end ot 
the cap having a tail-piece pressing against the free end of a spnng 
attacbed to the base plate, 'which aliso bas a stud, over -vrhich an eye- 
let in the lap to be clasped slips, and whereon the cap resta whea 
shut; and infringed by a clasp construetert with a base plate, a 
spring, and a cap bearing thereon, with the whole of its rear portion 
bent down to f orm the tail-piece. ' 

In Equity. 

J. Van Santvoord, for plaintiffs. 

Frost cÉ Coe, for défendant. 

Bênedict, D. J. This case cornes before the court apon 
à motioh for a preliminary iiijnnction to restrain the défend- 
ant from making a certain forai of pocket-book clasp, which, 
as the plaintiffs contend, infringes upon certain patents 
owned by them. 

The bill sets forth three patents, — 

One, Ko. 47,135, issuèd to Charles Seaver, ApriH, 1665, and asslgned to 
the plaintiSg Zinn and Messer, October 18, 1879; another, re-issue No. 
8,106, datéd February 26, 1878, issued to Zinn and Messer, assignées of 
Louis Messer; and another, re-issue No. 8,123, dated March 12, 1878, 
issued to the same parties. 

The invention deseribed in the Searer patent is therein 
etated to consist in — 

" A metallic plate, to be applied to the under lap or portion of the article 
of wearing apparel, and proyided with a projecting pin or stud and a 
hinged cover or button, as it may be termed ; the whole being so made and 
applied that the cover shall shut down upon the top of the stud, and 
enclosed under it the upper lap or portion of the coat or garment, whicb 
is to be provlded with a hole or recess to put down over the stud." 

The claim is for an — 

"Improved clothes-fastening attachment, the same consisting of tho 
plates a and d, and the stud /, they being constructed and to opcrate In 
connection with an eyelet or hole in the outer flap of the ganuent, sub- 
stantially in manner as hereinbefore explained." 

In respect to this patent the défendants say — 
First. That it is limited by the terms of the speciâcation to a mode of 
fastening for garmentg, and inasmuch as the défendants make a clasp 
intended to be used on pocket-books, and nothing else, they dp not iu- 
fringe. 

The answer to this position is that the Seaver patent 
^eour;es tha combination or machine therein deseribed, with» 
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out regard tô thé purposes for which the faëteaingis intended; 
and if the defendant's elasp is in substance the saine as that 
described in the Seaver patent, it constitutes an infringement 
of that patent, notwithstanding it is intended to be employed 
for a purpose not mentioned în the patent. The next posi- 
tion taken by the défendant is — 

That if the Seaver patent is held to cover the device therein described, 
without regard to the purposes for which it may be applicable, then the 
invention is anticipated by the ordinary corset fastening and the ordinary 
hand-bag fastening, of which spécimens are put in évidence. 

But the corset fastening and the hand-bag fastening diiïer 
from th« Seaver clasp in thia : that in the Seaver clasp the but-, 
ton or cap is connected with, and hinged upon, the base, and 
the clasp opérâtes byretaining between the cap and the base 
the article intended to be clasped ; while in the corset fast-, 
ening and the hand-bag fastening, the two, plates are not 
connected together, or hinged one upon the other, and. the 
fastening is accomplished by attaching one plate to one side 
of the corset, or bag-opening, and the other to the other side, 
and thén slipping an eyelet placed' in ônë plate over a stud 
placed on the other plate. The différence between the two 
devices is plain and substahtial. 

The last position taken in respect to this patent is — 
That an essential feature of the device ia that the cap and .base plate are 
connected by a jackkntfe hinge, and the defendant's clasp is no infringe-i 
ment, because it contains no jaclcknife hinge. 

As I understand it, there must be a spring and also a 
pintle to constitute a jaokknife hinge. The description of thé 
drawings given in the Seaver patent states that the cap and 
base are connected by a jaokknife hinge, but further on it is 
expressly stated that the spring may be dispensed with. I 
am unable, therefore, to say that a jaokknife hinge is an 
essential feature of the device described in the Seaver patent. 
I hâve no diffioulty, however, in holding that an essential 
feature of the Seaver invention, as described in the patent, 
is a cap and base plate connected together by means of a 
hinge, of which a pintle forms a part. 

But assuming that the Seaver patent is for a combination 
wherein a spring is not, and a pintle is, an essential élément^ 
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thècase of tbe défendants is not helped bêcatise of the Mea- 
eer patents owued by the plaintiSs and set foirth in the bill^ 
namely : re-issue No. 8,106, and re-issue 8,123. The pateni 
re-issue No. 8,123 is for a clasp consisting of three pièces — a 
base plate, a cap with a tail-piece, and a spring. 

Thèse parts are constructed so that the cap shall hinge 
upon and engage with the base plate without the use of a 
pintle or its équivalent, and so that that part of the cap 
called the tail-piece,'by pressing upon the free end of a spring 
attached at the other end upon the bottom of the base, holds 
the cap and base in connection, while, at the same time, the 
cap is permjtted to swing in and out, andso to clasp between 
it and the base any article desired to be.held thereby. 

The invention desoribed in re-issue No. 8,106 is the aamft 
as that described in re-issue No. 8, 123, with this; single excep- 
tion ; that it has a stud attached to the base plate npon.whieh, 
the cap shuts, and the article intended to be -clasped is held 
by means of an eyelet that slips over the stud, instead of by, 
an abutment upon the article clasped, as in re-issue No. 8^123^ 
The défendants clasp^is intended to produce precisely thé 
same result as that aecomplished by^the.Messer clasp. It 
cojisists of three pieces^-a base, a cap having a tail-piece, 
and a spring. Thèse parts operate togetheï in the same man- 
ner as do the same parts in the Messer clasp, the only différ- 
ence being that in the defendant's clasp the.whole of therea? 
end of the ^ap is bent down to form the tail-piece, instead of ; 
only a part of the cap, as in the Messer clasp. This distino*' 
tien does not, in my opinion, constitute a différence. The 
funetions of the tail-piece are the same in both clasps. Such 
a form of tail^iece as that employed in the defendant's clasp 
would be suggested almost as a matter of course by the tail- 
piece of the Messer clasp. 

The défendant states in his affidavit that advantage is 
gained by his form of construction, but what that advantage 
is does not appear, nor is there any évidence except the bare 
statement of the défendant that the cost of the clasp is reduced 
by making it in his form. 8o far as I hâve been able to dis- 
cover, the two clasps accomplish precisely the same resuit by 
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meàns subfltafitîallj the same. There is liô différence in prîn. 
«ijilè between them. The form of hinge employed in the de- 
fendant's olasp can be no more than the mechanical équivalent 
for tbe hinge employed in the Môsser olasp; but I incline to 
the opinion that ail that bas been effected by the défendant 
is a oolorable change in form. 

But it is said the défendant has been awarded a patent, 
No. 221,377, by virtue of which he makes the clasps com- 
plained of, and therefore has the détermination of the patent- 
office that the change he has introduoed is substantial, and 
he is therefore entitled to go to final hearing before being 
subjected to an injunction. Bnt no such patent is set up 
in the answer, and therefore no question as to the effect of 
the patent referred to can arise uponthis motion. 

Upon the papers as they stand, showing, as theydo, among 
other thinga, a gênerai acquiesoence m the plaintiff's claim 
nnder thèse patents, I see no reason for doubt upon the 
question of infringement of the Messer patents, and must 
grant an injunction, provided the Messer patents are valid. 
But the validity of the Messer patents is denied for want of 
novelty. The only évidence in support of this charge relates to 
clasps made and sold by one Eohlman more than two years 
prior to the Louis Messer application. The Eohlman clasp 
consists of— 

A base plate, a box extending over a considérable part of the base plate 
and fastcned thereto, a cap extending over the rest of the base plate and 
hinged to the front edge of the box br means of two ears fonned on the 
cap, on which the cap swings. The inner end of the cap has a tail-piece 
bènt down under the box, so as to rest upon the free end of a spring, 
which is secured at the other end upon the bottomof the base plate. The 
base plate has a stud whereon the cap resta when shut, over which an 
eyelet in the article intended to be clasped slips, and so is held. 

The différences between the Kohlman olasp and the Messer 
clasp are thèse: The Messer clasp dispenses with the box 
fastened upon ând covering half of the base, to which the cap 
is attachèd by means of the ears, dispenses with the ears 
upon which the cap tums, and makes the tail-piece of the 
cap to engage directly with the base plate, without the em- 
ployaient of either pintle or ears, and to rest upon the spring 
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on tlie under sîde of the base in such a manner that the base 
and cap are held in connection with each other without any 
other fastening, while the cap is permitted to hinge directly 
upon the base, and so to close upon a stud or abutment, as 
the case may be. i^ividently the Messer olasp accomplishes 
the same resuit as the Eohlman clasp, but it accomplishes 
this resuit by différent means. The base and cap in the 
Messer clasp are not équivalent to the base, cap, and box 
in the Kohlman clasp. In the Kohlman clasp the cap does 
not engage with the base, as in the Messer clasp. In the 
Kohlman clasp the cap and box are connected together by 
means of ears, and the box secured to the base. In the Mes- 
ser clasp no ears are employed, and the cap is held in immé- 
diate connection with the base by the opération of the spring 
upon the tail -pièce of the cap. Thèse différences are sub- 
stantial. By means of thèse a olasp is produced costing less 
to manufacture, while at . the same time it is more durable, 
for ail danger of the box working loose from the base is 
avoided, — a resuit fatal to the efficiencyoftheKohlmanclasp. 
The importance of thèse differeiices is proved by the fact that 
the plaintiff does not seek to restrain the manufacture or sale 
of the Kohlman clasps, and the further faot that the Kohl- 
man clasps are no longer in the market, while there is a 
demand for the plaintiffs' clasp. 

I am of the opinion, therefore, that the plaintiffs' clasp is 
not anticipated by the Kohlman clasp, and that the Kohl- 
man clasp affords no ground upon which to hold the Messer 
patents void for want of novelty. My conclusion, therefore, 
is that the plaintiffs are entitled to a preliminary injunctiou. 
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ÂDAIB ». ThAYEB. 

{Gireuit Court, 8. D. New York. March 29, 1881.) 

1. RE-IsatTE No. 6,964— Impbovbment in Pumps — Motion to Re-Open 
Catjsb — Nbwlt-Disçovbrbd Dbfbncb. 

Before a motion to re-open a cause, and admit a newly-discovered 
defence, after a final hearing, will be granted, it must be clear that 
such defence, if it liad been made at the flnal hearing, would liave 
heen effectuai. 

Buerk v. Imhauser, 10 O. Q. 907. 

Be Florez v. R&ynolds, 16 Blatclif . 408 

The pumping device described in English letterg patent îfo. 11,473, 
granted Thomas (Jraddock, December 3, 1846, for improvements in 
Bteam-engines, boilers, and machinery oonneoted therewith, hdd, not 
sufflciently similar to complainfint's or def endaat's devicea to warrant 
the court to re-open the cause. 

In Equity. 

WttEELEB, D. J. This cause has now, after final hearing 
and decree for an injunction and an account for an infringe- 
ment of a patent for a pump,* been heard upon a motion to 
re-open the case and admit newly-discovered defences. 

The motion is founded upon English letters patent No. 
11,473, granted December 3, 1846, to Thomas Craddock, for 
improvements in steam-enginea and boilers, and machinery 
connected therewith, including, among many other things, a 
pump. The pump there patented does not appear to be suffi- 
ciently like either the orator's patented pump or defendant's 
pump, adjudged to be an infringement, to warrant granting 
the motion, under the rule laid down in Buerk v. Imhauser, 10 
0. G. 907, and De Florez v. RaynoUs, 16 Blatchf. 408. It is 
essentially a double-aeting exhausting air-pump, for a low- 
pressure steam-engine, and not a lifting water pump, and is 
so described. Its inlet and ail of its valves are at the top of 
its piston cylinder, and, as shown in one form by the draw- 
ings, the valves are beneath an open cistern, which isflooded 
with water that will prime the working parts when water is 
drawn, and through which the valves and piston are readily 
accessible for removing obstructions and making repairs, as 

*See 4 Fbd. Rbp. 441. 
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those in the orator's and the defendant's pumps are. But 
this location oî the inlet and the valves, opérating as valves 
below the piston, is made practioable by having a long pas- 
sage from the chamber above thèse valves to the piston 
cylinder below the stroke of the piston, and opening into it, 
and is neeessary in order to carry.oiit the idea of the in- 
venter that the pump, when in use, should, as set forth in 
the patent, be "always ûlled with water at the bottom to a 
height a little way above the opening into the passage, so 
that the piston, in its descent, always dips into the water 
bef ore it cornes to the end of its stroke, and drives that vrater, 
with the air before it, up the passage, whence they are dis- 
charged through the port.", The orator's and the defendant's 
pumps &ie lifting pumps, for raising water, and hâve their 
valves opérating as valves below the piston, praotically lo- 
cated there, with their inlets opening upward to them from 
below in the usual way, and still hâve open water heads 
above the valves flooded with water, when they are working, 
that will prime the working parts, and through which the 
valves and piston are likewise accessible for clearing from 
obstructions and making repairs. The lower parts of the 
shells of thèse pumps are not whole, like that part of the 
shell of Craddock, so as to make them self-sealing, with water 
on the lower side of the piston, as his is, and they could not 
be made so, and retain their compactness and efficiency as 
lifting water pumps. Neither could his be ohanged to a lift- 
ing pump for water from directly below, without taking away 
that feature of it as an air-pump. His patent would hardly 
suggest the orator's pump. The différence is so great that 
it is not at ail clear that this patent, if it had been in évi- 
dence, would hâve led to any différent resuit, but rather the 
contrary. 

So there appears to be no warrantable ground for grantins 
the motion. 

Motion denied. 



922 FBDEBAL BEPOBTEB. 

WiSNBB V. Gbant and othera. 
{Circuit Vottrt, N. D. New York. ■, 1880.) 

1. Bb-Issds: No. 8,475— Horsb Hay Rakes— Anticipation— Vaudity. 

• Re-issiiedletters patent No. 8,475, grantee November 6, 1878, ta 
William H. Field, for horse hay rakes, Md, anticipated by letters 
patent No. 7,813, granted Henry W. Sabin, December 3, 1850, for 
improvèment in horse ràkës, and therefore invalid. 

2. Obiginal Patent— Spbcifio Construction— Rh-Issue—Bhoad Gkn- 

BKAt ClaIM— CONBTiaCCTION. 

Where the original patent claimed a speeifla construction of rake 
; head, in combination with otlier devices, in a horse hay rake, and it 
is clear that the office of the re-issue is to secure the broad claim to 
the use of a rake head generaUy, the patentée will be held to such 
ciaim, even though the reault may be that the real invention will not 
be secured. 

Upon such a construction of the re-issue, complainant's device 
being a horse hay rake, with its axle continuously rotated by gear 
whedlB, à rocking head mbunted on it, a lifting ratchet wheel attached 
to and revolving with it and arrangea to engage with a pawl on the 
rake head to dump the load, and a stop to release the head from the 
ratchet and reset the teeth, Tidd, anticipated by a device in which 
the teeth are mounted separately upon a continuously revolving axle 
by eye bearings, which abut against each bther and are raised simul-, 
Ijaneously by means Of a transverse bar bearing upon one end of the 
teeth. 

L. HiM, for complamant. 

C. M. Peck, for défendants. 

Wai/lace, D. J. The oomplaînant allèges the infringement 
by défendants of the first, second, and fourth claims of the 
re-is8ued letters patent granted to William. H. Field, Novem- 
ber 5, 1878, for an improvèment in horse hay rakes. The 
eontroversy relates to that class of hay rakes in which the 
rake teeth are tilted, aind discharge the hay in windrows by the 
traction of the apparatus. The original patent was granted 
to Cyrus B. Holden, April U, 1868. 

The first claim of the re-issue is as follows: "First, &ti 
oscillating rake head, mounted on rotating axle, and having 
bearings through which the axle rotâtes when the rake i» 
advanoing, substantially as described." 

The second claim is: "An oscillating rake head mounted 
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on a rotary axle, in combination with a rotàry ratchet wheel, 
and a dôvice for Connecting the rake head to the ratchçt 
at the will of the operator, for the purpose of raising the 
teeth and discharging the hay when the rake is advancing." 

The foiirth claim is : "In a wheeled horse hay rafce, the com- 
bination of a revolving axle, a rooking head mounted on said 
axle as its oenter of oscillation, a lifting ratehet wheel at- 
tached to said axle and revolving therewith, a pawl or detent 
attached to the head and capable of engaging with the ratehet 
to dump the load, and a stop against whioh the pawl or 
detent strikes at its extrême forwiard movement to automatr 
ically release it from the ratehet and reset the rake teeth, sab- 
Btàntially as described." 

It is contended for the complainant that thèse claims are to 
be construed as covering ail horse hay rakes which contain the 
several parts mentioned in the claims, in combination with 
an oscillating rake head mounted on a continuously revolving 
axle, 80 that the center of oscillation shall coineide with the 
center of rotation of the axle ; and it is conceded that unies» 
the claims are thus construed the complainant must fail in 
his actiou, It was doubtless intended by means of the re- 
issue to claim the broad invention thus contended for, and 
the description of the invention in the re-issue has been care- 
fully direoted to such claim by eliminating parts in the orig- 
inal which would tend to limit the claim to devices of a spé- 
cifie construction, and by inserting new matter pointing to 
the broad claim now urged. In the original the invention is 
described "to consist in a tubular rake head formed of two 
parts, connected by a suitable yoke, and so combined with 
the axle of the supporting wheels, and a ratehet and pawl," 
as to accomplish the desired resuit ; while in the re-issue it 
is described to consist in "the combination of a revolving 
main axle with an oscillating rake head, mounted on said 
axle as its support and center of oscillation," in combination 
with a ratehet and pawl. 

I do not intend to say that any essential descriptive part 
of the original has been omitted, or that any new matter has 
been inserted in the re-issue which was not suggested in the 
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original. What I do say is thàt it is quite clear tliat the 
office of the re-issue was to seeure the broad olaim now con- 
tehded for, and the complainant must be held to such a claim, 
even though it may reault that the real invention is not se- 
ctired. I am of opinion that the invention thus claimed ia 
anticipated by the patent granted to H. W. Sabin, December 
3, 1850. Concededly tbis patent is an anticipation if it 
describes a rake head, which is an équivalent for Holden's, 
as one of the éléments of the combination. 

The Sabin patent shows a horse rake in which the rake teeth 
are mounted separately upon a continuously revolving axle by 
eyè bearing. Thé eye bearings are slipped upon the âxle, and 
are so formed as to abut against each other. The teeth can 
oscillate independently of each other upon the axle, but in 
the tilting opération more simultaneously by means of a 
transverse bar, or yoke, which bears upon one end of the 
teeth. In the tilting opération, the center of the axle is the 
center of oscillation, and the yoke unités ail the teeth so that 
they oscillate as a unit upon the axle. If this device does 
not présent a rake head in the strict définition of the term, it 
does in substance. The head of a rake is that part which 
holds the teeth together for unitary action. The Sabin de- 
vice does the same work in the same way as Holden's, and 
the devices in one are but the équivalent for those in the 
other. It contains a set of teeth which oscillate as a unit 
on a continuously revolving axle, so that the center of oscil- 
lation coïncides with the oenter of rotation of the axle. 

That Holden made structural changes, and constructed a 
more efficient machine than Sabin's,— one which involves in- 
vention and which was not anticipated by Sabin's,— seems 
quite clear; but that he is not entitled to claim the broad 
invention which the re-issue was designed to seeure seems to 
me equally clear. 

The bUI is therefore dismissed. 
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The Whitbcbn. 

(Dùtriet Court, B. D, Pennsylmnia. May 18, 1881.) 

1. Wharfage— WHBai Inouerbd — Use op Whabi"— Tbmpobart At- 
TACHMsaîT OP LiNB — LANDma OTKR Wharf — MooRiNa Vessbi. 

ACROSB THB HbAI> OP. 

A vessel injured by floating ice endeavored to enter the dock of 
wharf A, and in doing so attached for a short time a line to wharf 
B. Failing to enter, the dock, she was moored across the head of 
wharf B, at a distance of eight or ten feet from and without attach- 
ment to it, her Unes being made fast to adjoining wharves. She lay in 
this position for 24 hours, during which time her captain landed by 
means of a ladder from the vessel to wharf B. RM, that the veasol 
was liable to the owner of wharf B for wharfage. 

In Admiralty. Libel for wharfage. 

The f acts are as follows: The steaiiiship Whithum sailed 
from Philadelphia, April 1, 1881, but being injured by float- 
ing ice put back to Philad-elphia, leaking. She endeavored 
to enter the dock of pier 41, and in so doing made fast for 
a short time a line to pier 40. Failing, on account of the 
ice, to enter the dock, and it being unsafe on account of the 
ice and the darkness to seek another dock, she was moored 
acroBS the head of pier 40, but at the distance of eight or ten 
feet from, and without attachment to that pier, her Unes 
being made fast to piers 41 and 39. In this position she 
remained for 24 hours, during which time her captain went 
ashore overpier 40 by means of a ladder from the vessel to 
that pier. The owner of pier 40claimed a bijl of wharfage 
of $10, that being the usual charge per day for the use of his 
wharf; and, the bill not being paid, he filed this libel. 

E. Hunn Hanson, for libellant. 

Charles Gibbons, Jr., for respondent. 

Butler, D. J. The respondent could make no use of the 
wharf without incurring liability to pay for it. That he did 
make use of it is plainly acknowledged in his own testimony. 
The extent of the use, and the circumstances under which 
it was enjoyed, are not important, in view of the amount 
claimed. The sum would hâve been promptly paid, the cap- 
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tain says, if it had been presented before he left. If lie had 
paid it when informed of the > demand, I would allow the 
libellant no costs. As it waa not then paid, I will allow the 
claim for wharfage, (|10,) and half costs. À decree may be 
prepared accordingly. 
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IDiêtrkt Court, B. B. Pennsyltania. June 14, 1881.) 

1. CoMMON Carbikb— Injttbt to PASBBNaEE— LATENT Dkfkcts m Ma- 

CHINBBT. 

A steam-sliip company is bound to observe the highest degree of 
care for a passenger's safety, but is not responsibie for accidents re- 
sulting from latent defects in macliinery and not avoidable by such 
care. 

2. 8A!pi. 

Apassenger on a steam-sUp was înjured by the fall of a boom 
caused by the drawing ont of the shoulder of a s-wivel-hook from the 
band surrounding the block to which it was attached. It appeared 
that the accident must hâve resulted from a defect in the shoulder 
not discoverable by inspection of the block. Held, that the steam- 
Bhip was not liable. 

Libel to recoyer damages for injuries suffered by libellant 
through an accident to the tackle of respondents' vessel. The 
facts were as follows : 

During a voyage of the steam-ship Nederland, while the ship's crew 
■were in the act of setting the fore try-sail, the shoulder of the swivel 
hook of the lower hlock, attached to an eyeholt lu the deck, drew out 
from the iron strap surrounding the block, and caused the boom to fall to 
the deck. The libellant, who was a passenger, and who was rightfully 
on the deck at the time, was struck by the boom and injured. The libel- 
lant contended that the block had not been properly overhauled and 
examined ; that the swivel was not kept oiled, but allowed to rust, and that 
the drawing out of the shoulder was due to this cause. The respondents 
, alleged that the block was apparently in good condition, and that the 
accident could hâve resulted only through some defect in the shoulder not 
discoverable by inspection of the block. There was some évidence of a 
request to passengers before the accident to move from the position oc- 
cupied by libellant, but it was not shown that he was warned of any dan- 
ger of accident, or that he heard or understood the request to move. 

♦Reported by Frank P. Prichard, Eaq., of the PMladelphia bar. 
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lu Âdmiraltj. 

D. Cowan,.M. Veale,anà J. Warren CouUton, for libellant. 

Henry G. Word and Morton P^ Henry, for respoïidents. 

BoTLBB, D. J. No debatable question of law ie invblved. 
The contract imposed on.respondent an obligation to observe 
tbe bigbest degree of care for the paBsehger's safety. For 
accidents wbich conld not be avoided by snch care, (resulting 
from latent defects in macbinery, or other similar cause,) he 
was not responsible. He was not an insurer. The Ii^w is 
well stated in Meyer v. Railroad Co. 14 P. F. Smith, 222. 

Hère 4;he accident resnlted frôm the "shoulder of theswitel 
drawing ont of the block. " So the witnesses testify, and so 
the. libellant says in his "statement of factS." This oould 
only occnr by reason of some defect in the shoulder; and 
the shoulder being imbedded in wcod, and covered by the 
iron strap, (which was permanently afiSixed thereto;) this ' 
defect eould not be discoyered. The impossibility of such 
discovery is shown not only by the testimony of the wit^ 
nesses, but also by inspection of the block. It cai^not be 
urged that the block was liable to such an occurrence, (as "the 
shoulder drawing out,) because of its peculiar construction, 
and, therefore, an improper one; for the évidence shows that 
the drawing out of the swivèl, in simîlar blocks, had never 
occurred before, to the witnesses' knowledge, and that the 
block is such as is in common use. It foUows from what bas 
been said that the respondent is not liable for the complain- 
ant's injury. 

WhUe the question of contributory négligence, which was 
discussed by counsel, is rendered unimportant by the conclu- 
sion reached, I, nevertheless, deem it proper to say, (as the case 
may not rest hère,) that I hâve found no évidence of négli- 
gence in the libellant, contributing to his injury. If his sit- 
uation on deck, at the time rendered him liable to injury from 
such an accident as occurred, it was the respondent's duty 
to remove him, or distinctly warn him of his danger, before 
attempting to draw up the sail. It is clear, however, that no 
such danger was, or could be apprehended, The request 
made of passengers to move, was simply to save them from 
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possible inconvenience, from the moving ropes and sails, and 
to get them oui of the way. If the libellant heard and un- 
derstood the request, (which is very doubtful,) he took the 
risk of such inconTenience in remaimng, but nothing more. 
If greater risk was involved, (such, for instance, as of the 
block giving way,) I incline to believe the respondent should 
be held Uable for failing to remove the libellant, or to seethat 
he distinctly understood the warning and the danger. 
A decree will be entered dismisaing the libel with costs. 

I will add hère what I had intended to say above,— that if 
there was failure, (as the libellant asserts,) to keep the swivel 
oiled, this could not, in my judgment, hâve eontributed to 
the shoulder drawing ont; and the question whether there 
was, or was not, such failure, is, therefore, unimportant. 
The testimony of the witnesses, who hâve spoken on the sub- 
ject, however, is that the block appeared to be in good order 
in ail respects. 
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